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PREFACE OF THE GENERAL EDITOR 
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V 

The Caraegie Institution of Washington has undertaken the 
republication of the leading classics of International Law. 

One reason for the undertaking is the difficulty of procuring 
the texts in convenient form for scientific study ; the libraries in 
the United States have been searched with the resuit that few of 
the earlier works were to be found. Another reason is that some 
of the works selected for republication have never been translated 
into English. The American publicist is therefore at a disadvantage 
in Consulting works of admitted authority, and when found they 
are, as it were, sealed books to all but trained Latinists. The 
specialist is thus forced to rely upon summary statements and 
references to them to be found in treatises on International Law, 
or is driven to examine them in European Libraries, often a difficult 
task, while the general reader is practically barred from the Stores 
of knowledge locked up in the earlier works on the Law of Nations. 
The same difficulty exists in Latin America, Japan, and in a lesser 
degree in many European countries. 

Eminent publicists, European and American, who have been 
consulted as to the usefulness of the plan to republish the Classics, 
have endorsed the project and have pledged their personal co- 
operation. The works to be included in the series have not only 
been approved but suggested by them, so that the undertaking is 
international in scope, in selection, and in execution. 

The underlying principle of selection has been to reissue those 
works which can be said to have contributed either to the origin 
or to the growth of International Law, and the term classic has 
been used in the broad rather than in the narrow sense, so that 
no work will be omitted which can be said to have contributed to 
the origin or growth of the Law of Nations. The masterpieces 
of Grotius will naturally be the Central point in the series, but the 
works of his leading predecessors and successors will likewise be 
included. The text of each author will be reproduced photographi- 
cally, so as to lay the source before the reader without the mistakes 
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which might creep into a newly-printed text. In the case of the 
early authors the photographed text will be accompanied by a 
revised text whenever that course shall seem desirable. An Intro- 
duction will be prefixed to each work, giving the necessary bio- 
graphical details and stating the importance of the text and its place 
in International Law; tables of errata will be added, and notes 
deemed necessary to ciear up doubts and ambiguities or to correct 
mistakes in the text will be supplied. Variations in successive 
editions of the text published in the author’s lifetime will be noted, 
but little or nothing in the nature of historical commentary wiU 
be fumished. 

Each work will be accompanied by an English version made 
expressly for the series by a competent translator. 

It is hoped that the series will enable general readers as well as 
specialists to trace International Law from its faint and unconscious 
beginnings to its present ample proportions and to forecast with 
some degree of certainty its future development into that law which 
Mirabeau telis us will one day rule the world. x 

The present volume, containing the tractate by Legnano, entitled 
De Bello, De Represaliis et De Duello, written in 1360, is edited by 
the distinguished publicist Thomas Erskine Holland, from an 
original manuscript discovered by him at Bologna, dating appar- 
ently from the lifetime of the author. 

James Brown Scott. 

Washington, D. C., February 19, 1917. 
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INTRODUCTION 


The work of Legnano, now for the first time printed in its 
integrity, was the earliest attempt to deal, as a whole,- with the 
group of rights and duties which arise out of a state of War. 

No one will be surprised to find that the author, although hailed 
by his contemporaries as “ a second Aristotle,” foremost in every 
branch of leaming, was far from sharing in the clear-cut views upon 
the scope and nature of the “laws of war” to which intemational 
jurists, after more than five centuries of subsequent discussion, have 
at length attained. He includes in his treatise much that would now 
be regarded as belonging to dogmatic theology, to moral philosophy, 
or to the code of honour, and relies in support of his statements upon 
quotations from the Bible, from the Corpus luris Civilis, the Corpus 
luris Canonici, and the Feudal Customaries, which, at thepresent day, 
would be treated as irrelevant. 

The inter est of the book is, indeed, largely due to its remoteness 
from modern conceptions. It marks the terminus a quo from which 
the literature of the subject had to start, in order to arrive at the 
terminus ad quem which has so far been reached. In the progress of 
the centuries, and thanks to the labours of a long succession of great 
writers and statesmen, the Law of War, in common with the rest of 
International Law, has been disentangled from theology, ethics, the 
legislation of Justinian, the precepts of the canonists, and feudalism, 
ali of which usefully contributed to its earlier development, and has 
been placed upon its true foundation, the consent of the states com- 
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posing the “ Family of Nations,” as evidenced by consistent courses 
of conduct, or by generally accepted conventions.* After these 
preliminary observations, we may proceed to a detailed account of 
Legnano’s life and writings. 


I 

A Biography of the Author. 

It was probably as early as the thirteenth century that a family 
deriving its name from the small town of Legnano became resident 
in the neighbouring great city of Milan, where it continued to be of 
importance for severa! centuries. f It was there that, early in the 
fourteenth century, Giovanni da Legnano (Iohannes de Lignano) 
first saw the light. His father, Giacomo, bore the title of Conte 
degli Oldrendi. 

The young Giovanni, after studying philosophy and the liberal 
arts, and paying some attention to medicine, as also to astrology, 
in which he always continued to take much interest, devoted himself 
seriously, at Bologna, under the guidance of Paolo Liazari, to what was 
to be the work of his life; graduating eventually, at an earlier date than 
has been generally stated, as Doctor of both the Civil and the Canon 
Laws. There is reason to suppose that the subsequent residence of 
the “ Milanese ” Legnano at the University town was not unconnected 
with the change which took place in the government of Bologna in 
the year 1350, when the Pepoli family, wearied out by the hostility 
of the citizens, whom they had oppressed, and of the Pope, whose 
rights, acknowledged by Taddeo Pepoli ten years previously, they 
had persistently ignored, were glad, in consideration of a payment of 
220,000 gold florins, to part with the “ Signoria” to Giovanni Visconti, 
Archbishop of Milan. J In any case, it is in 1350, when Legnano is 
first authentically heard of, that we find him acting under the 
authority of the Visconti as member of a commission for the recall 
of citizens who had been banished from Bologna by the preceding 
regime, and as entitled, under the same authority, to receive an annual 
salary of thirty-seven florins, sixteen solidi, for a year’s lectures. He 

* On ali this, further remarks will be found in part III of this Introduction, p. xxxi. 

t See the pedigree at p. xviii infra. 

% Cf. Filippo Bosdari, Giovanni da Legnano, Bologna, 1901, p. 1. 
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is already described as a “ Legum Doctor.” * In the following year 
he is described as “ Doctor Utriusque luris,” and was duly elected by 
the University to a Readership in Canon Law at a salary of sixty lire. 
In 1355 he was employed in missions to Venice and elsewhere,f and 
in 1358 already occupied the post, which he held for many years 
afterwards, of Advocate for the Franciscan Convent.J Though a 
Lecturer, he does not appear to have been a full Professor till 1360, 
when he succeeded to the chair of Civil Law vacated by Spinelli, 
becoming Professor of Canon Law a few years later. 

Legnano’s first literary effort seems to have been of an astrolo- 
gical character, treating of a conjunction of Jupiter and Saturn.§ 
It was doubtless, however, at an early date that he began to 
write those copious commentaries upon the Decretum, Decretals 
and Clementines, of which subsequent canonists speak somewhat 
slightingly.il But his great reputation rests more largely upon the 
important part which he played in public affairs, and upon those 
of his writings which deal, from a scientific point of view, with 
questions, suggested by the events of his own time, as to the 
respective rights of the Popes and Emperors; the relations between 
the civil and ecclesiastical powers generally; the special relations 
between the two powers in the cities of the Romagna, notably in 
Bologna ; the validity of the election of Pope Urban VI; and the 
rules which ought to govem the wars by which Italy was, in his 
days, so constantly devastated. 

The story of Legnano’s activity, practical and literary, with 
reference to these questions, falis naturally into three chapters, 

* Ibid., Appendices I and II. In 1352 his salary for lectures on the Decretum is 
fifty librae. In 1353 he is to receive the same sum for lectures on the Sext, and, 
by order of Archbishop Visconti, two hundred florins for lectures on the Decretum. 
Ibid., Appendices III, IV, V. 

t Ibid., Appendix VI. 

% Fantuzzi, V, p. 28. 

§ See infra, p. xxi, in Part II of this Introduction, treating of the writings of 
Legnano. 

|| e. g. Cardinal Zabarella, in his commentary on the Clementines, after men- 
tioning various previous commentatore, goes on to say : “ Subinde Io. de Lignano, 
dominus meus, multos ex praemissis in unum collegit, quos saepe nimium decurtavit. 
Sed, quod magis improbatur a compluribus, non apto retulit ordine, ita ut a paucis 
eius lectura commendetur. Et huic diligentia defuit non probitas. Fuit enim omnium 
sui temporis longe princeps." Imola, another pupil, is quoted to the same effect by 
Oudinus and Pancirolus. Cf. Schulte II, p. 257. 
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covering respectively : (i) the reigns of Popes Innocent VI and 
Urban V (1352-70); (2) the reign of Gregory XI (1370-8); (3) the 
earlier years of the reign of Urban VI (1378-83). By all these Popes 
he was held in great esteem. 


(1) 

The misgovemment of Bologna by Giovanni Visconti da Oleggio, 
on behalf of Archbishop Giovanni Visconti, whose son he was reported 
to be, had led to negotiations, ending in an arrangement by which 
Pope Clement VI, in the last year of his life (1352), had agreed that the 
Visconti should remain in power at Bologna for twelve years. Oleggio 
had continued to act on their behalf, but in 1356 had declared himself 
to be independent of them. By the year 1360, however, his position 
had become intolerable. He was hated by the citizens, and was 
alarmed to hear that Barnabo Visconti was preparing a large army 
to expel him from the city. He resolved, as the readiest way of 
escape from his difficulties, to hand the place over to the ecclesiastical 
power, and accordingly sent messengers to Cardinal Albomoz, who 
had already reduced much of the Romagna to obedience to the Pope, 
and was now marching northwards from Rome, offering, on terms 
favourable to himself, to surrender Bologna to the Cardinal, as being 
rightfully church property. 

Albomoz, after ascertaining that Innocent VI considered the 
arrangement made by his predecessor, although it would have stili 
had four years to run, to be no longer in force, accepted 01eggio’s 
offer, and sent his nephew to take possession of the city, into which 
he made his own state entry on the first of October. On January 20 
of the following year the forces of Barnabo Visconti were beaten off 
in a great battle outside the walls. A subsequent defeat induced 
Barnabo, in retum for certain concessions, to surrender to the Pope 
the Visconti pretensions over Bologna. 

So much it has been necessary to say of the events of 1360 in 
order to explain the genesis of the work now reproduced, for it was 
in that year that Legnano composed, or more probably only com- 
pleted, his book De Bello, and presented it to Albomoz, with a very 
fanciful dedicatory preface, probably after the CardinaTs triumphal 
entry into the city.* As so presented, the work seems to have been 

♦ Or, possibly, while Albomoz was waiting with his army, till he could receive 
from Avignon a reply to his inquiry as to the continuing force of the agreement of v 1552. 
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entitled De Civitate Bononia et de Bello. Its composition was sug- 
gested, as the author telis us, by the imminence of an attack upon the 
city by a powerful army, doubtless that of Bamabo Visconti. While 
submitting what he has written to the better judgement of the 
leamed, Legnano thinks that it may be found a useful exercise for 
students.* 

In the Preface he touches upon six (?) episodes in the rebellion 
of Bologna against the Papal power, occurring between the years 1350 
and 1360, stating his intention to deal with them in three essays, to be 
entitledrespectively “De Marte,” “De Iove,” and “De Saturno.” He 
has now composed as the first of these essays, the treatise “De Bello,” 
and hopes hereafter to deal in the second, “De Iove,” with the Church 
and its govemment, and in the third, “ De Saturno,” with the Empire, 
especially in respect of its dominion, ecclesiastica! and temporal. f 

The esteem in which Legnano was held by Urban V may be 
gathered from Bulls of 1364,1369, and 1370, \ granting lands to him, 
and ordering additions to his salary. The Pope also made him a 
present of a handsome set of robes. Not unnaturally, Legnano 
testified his admiration for Urban in an oration delivered in 1371, 
which is stili extant. It is interesting to find him in 1366 purchasing 
from the executors of his predecessor, Spinelli, a lecture-room, with 
the Professor’s chair and benches for students, complete.§ Two years 
later, the dignity of Count Palatine was conferred upon him by the 
Emperor Charles V.j| 


(2) 

Another chapter of Legnano’s life opens, and closes, with the 
Pontificate of Gregory XI (1370-8), during which he was largely 
occupied with maintaining a good understanding between Bologna 
and the Papal See. In 1371 we find him employed in drawing the 
deeds conveying a Pepoli palace to the Pope for the reception of his 
newly-founded “Collegium Gregorianum;” and in January, 1376, 
he was acting as advocate in a suit between a Convent and a Hospita!. 

* For a detailed account of the work, see Part III of this Introduction. 

t These promises were, in substance, fulfiUed in works mentioned in Part II of 
this Introduction, infra, at pp. xxii-xxviii, viz. the De Fletu Ecclesia and the De Iuribus 
Ecclesia in civitatem Bononia. Cf. Speranza, Alberico Gentili, 1910, pp. 31, 37. 

t See them in Fantuzzi, Notizie, V, p. 30. 

§ Also houses in the parish of S. Giacomo dei Carbonesi. Fantuzzi, V, p. 29. 

|| The Bull is set out in Bosdari, p. 75. f Cf. Bosdari, pp. 37 and 97. 
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On March 19 of that year, Bologna, exasperated by the conduct of 
the Legate, Cardinal G. dei Noelletti, and emulous of the resistance 
of Florence to the ecclesiastical power, proclaimed itself a Republic 
and adopted, amid scenes of wild enthusiasm, a red flag embroidered 
with the word Libertas, which word figures in the city arms to 
this day. Gregory retaliated by sending an army to devastate the 
neighbourhood; whereupon Legnano, together with Girolamo 
d’Andreae, was despatched to Avignon to explain matters. This he 
did so efifectually that the Pope, convinced that the rebellion had 
been caused by the misgovernment of his legate, pardoned Bologna, 
which was, however, not inclined to accept his proffered clemency. 
It was probably then that Legnano composed his longest work, 
De Iuribus ecclesia in civitatem Bononiensium, to show that in tem¬ 
poralibus, as well as in spiritualibus, the papal authority was supreme 
over the cities of the Romagna.* In 1377 he was again sent to nego¬ 
tiate, on behalf of the city, with Gregory, who had now once more 
adopted Rome as the seat of the govemment of the Church, and was 
spending the summer at Anagni. Legnano’s efforts were this time 
crowned with complete success. Under an arrangement to last five 
years, the city retumed to its allegiance to the Pope, to whom it was 
to pay 10,000 golden florins annually. The Pope, on his side, granted 
several petitions of the citizens, with one of which, asking for a Vicar 
“che fosse amatore della citti,” he complied by appointing to that 
high office Giovanni da Legnano. f This was on December 13,1377, 
and the event was celebrated by processions which lasted three days. J 
So great was the popularity of the new Vicar that, on January 15 
of the following year, the Council of 400, by 363 against 6 votes, 
conferred upon him and his descendants the citizenship of Bologna, 
and this event was again joyously celebrated.§ 

* In this work Gregory is spoken of as hodiernus. Much space is devoted to 
a refutation of the Imperialist views of Dante, as also to the many erroneous meanings 
given to the word Libertas. For a full account of its contents, with copious 
extracts, see Luigi Rossi, Dagli Scritti inediti di Giovanni da Legnano. Bologna, 
1898, pp. 20-51. The work contains allusions to the treatise De BeUo, ibid., p. 25. 

t Alidosi, p. 367. The wish of the citizens as to a Vicar is somewhat differently 
recited in the papal grant, as having been for one “ qui sit zelator status ecclesiae et 
domini nostri et gratus populo Bononiae.’’ Bosdari, App., p. 105. 

% Ghirardacci, Hist. Bon., II, p. 368. 

§ The terms of the decree are printed, from the archives, in Ghirardacci, Ibid. 
P- 369- 
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( 3 ) 

With the death of Gregory XI, on March 27, 1378, and the 
election of Urban VI, on April 8, begins another, and the last, chapter 
of the story of Legnano’s Ufe. The French Cardinals, who formed a 
great majority of the sacred College, becoming dissatisfied with their 
choice, declared the election void, as having been induced by the 
threatening attitude of the Roman populace, and seceded to Anagni, 
with a view to a new conclave. A strong letter of remonstrance* 
addressed by Legnano, on August 18, to Cardinal Peter de Luna 
(afterwards anti-pope, as Benedict XIII) failed to prevent the 
election, on September 30, of the first of a long line of anti-Popes, 
in the person of Clement VII; thus inaugurating the “ Great Western 
Schism.” 

Legnano, a consistent supporter of the validity of the former 
election, was thereupon sent by his fellow-citizens to salute the right- 
ful Pope at Rome, and to ask for three favours from him. These, 
including the creation of a Bolognese Cardinal, were all granted, and 
Legnano retumed the bearer of two red hats, which, on behalf of 
Urban, he presented amid scenes of great rejoicing, one to Caraffa, 
the Archdeacon of the city, and the other to Bishop Mezzavacca, on 
their promotion to the Cardinalate. The oration made by him is 
stili extant.f It was, perhaps, on the occasion of this first embassy 
that the Pope declared that he would ha ve retained Legnano at 
Rome, but that in the absence of so great a man the schools of Bologna 
would have been left desolate. Urban is said also to ha ve offered to 
make him a Cardinal, provided that his wife would retire to a convent, 
which she declined to do.J In 1379 Legnano completed a tractate 
in defence of Urban’s election, entitled De Fletu Ecclesia, which the 
Pope forwarded to the University of Paris, where it provoked various 
replies, among them one from the Abbot of St. Vedasfs, entitled 
De planctu bonorum, consisting of a dialogue between a doctor of 

* Partially printed by Raynaldus, t. xvii, sub anno 1378, No. 30. It mentions 
an astrological waming of an approaching schismatical movement, which had been 
previously sent by the writer to Pope Gregory. Cf. Fantuzzi, V, p. 35. 

f See extracts in Oudinus, p. 1073, who refers to the Codice Colbertino, t. iii, 
.No. 815. 

t A. da Budrio, on the “De conversatione coniugatorum,” Decret. iii, 32, quoted 
by Fantuzzi, V, p. 34. Legnano’s reply to this offer is set put in Pancirolus," nolle se 
sanguinem pauperibus destinatam bibere, sed ex sudore manuum victurum,” &c. 
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Bologna and one of Paris. A second tract, Pro Urbano, was said by 
Legnano’s opponents to contain things “valde venenosae, licet super¬ 
ficiales et non reales.” * In what seems to have been an independent 
treatise,the De multiplici genere monarchia, there occurs an interesting 
reference to the early work De Bello. Legnano says that he had in that 
work treated of wax generally, and of its species, withoutdiscussing the 
manner of practically carrying it on, which he now proceeds to do.f 
The author of these Treatises, who was, not unnaturally, “molto 
caro ” to the Pope, was, in 1380, again sent on an embassy to him, 
together with Baldus; and a curious report is preserved of a con- 
versation which took place between these two great jurists, while 
stopping at an inn in the neighbourhood of St. Peter’s, upon the 
subject of the papal election. J Legnano’s Services were acknowledged 
in 1381 by a renewal for one year of his nearly expired appointment 
as the Pope’s Vicar in Bologna. He was once more at Rome as 
Ambassador on behalf of his fellow citizens in 1382, but died, after 
a short illness, at his own house, on February 16 of the year following. 
Whether or no he feli a victim to the plague, which in that year 
carried off so many of his distinguished colleagues, is not certain. 

On February 18 Legnano was honoured by a State funeral, 
attended—all shops remaining closed—by Cardinal Caraffa, by the 
city authorities, and by his colleagues in the Professoriate.§ He was 
buried in the Church of St. Domenico, where his fine monument, the 
work of two celebrated Venetian sculptors, had been erected in his 
life-time, “in St. Domenico's chapel, above the door on the right,” || 
where it was stili standing at the end of the eighteenth century.^J It 
has since sustained great injury, but portions of it may stili be seen in 
the Museo Civico of Bologna. They have been somewhat arbitrarily 
combined, as will appear from the accompanying photograph. 

* This is textually printed in Raynaldus, t. xvii, App. I. 

t “ Viso de politia tempore pacis conservanda, restat videndum de politia 
bellica," &c. Rossi, Dagli Scritti inediti, p. 58. An epitome of the whole treatise is 
given in pp. 51-9 of that work. 

% Oudinus, p. 1074. Cf. Savigny, Geschichte, VI, p. 273. 

§ It is even recorded that the doctors of Civil Law took part in the procession, 
although it was in honour of a Canonist. Fantuzzi, V, p. 37. 

|| Pancirolus, p. 439. 

U “ Ancheoggiesiste,” wrote Fantuzzi, in 1786, V, p. 37, and Favolini, in 1797. 
On the monument, cf. Vassari, Opere I, p. 444; Bosdari, p. 80; and Cavazza, Le 
Scitote dell' antico studio bolognese, 1896, p. 102. 
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There can be no doubt that the group of listening scholars were 
on the left hand of the monument, balanced by a similar group on the 
right hand, the faces of both groups being upturned towards a bust of 
Legnano surmounting the whole. The inscription must ha ve been 
placed below this Central figure. The coat of arms, so often repeated, 
officially described as “Di rosso spaccato d’argento coi leopardo 
illeonito d’oro ambulante verso il capo, ed un coralio di rosso verso 
la punta dello scudo,” is supposed to have been that of the De 
Oldrendis. The inscription, as stili fully legible to Fantuzzi, ran as 
follows: 

Frigida mirifici tenet hic locus ossa Iohannis. 

Ivit in astriferas mens generosa domos. 

Gloria Legnani. Titulo decoratus utroque 
Legibus et sacro canone dives erat. 

Alter Aristoteles, Hippocras erat, et Tholomei 
Signifer, etherii noverat astra poli. 

Abstulit hunc nobis inopinae sincopa mortis. 

Heu dolor. Hic mundi portus et aura iacet. 

Anno mccclxxxiii Die 
xvi mensis Februarii. 

Hoc opus fecerunt Iacobellus et Petrus Paulus fratres. 

Ioanne Lignano Bononiae docente.* 

From Legnano’s will, made on March 27, 1376, f before starting 
on his joumey to Avignon, and from a long codicil made on February 

* These, not impeccable, Latin verses may be translated as follows : “ This place 
holds the cold bones of wondrous John. His liberal intellect has departed to the 
starry habitations : ali the glory of Legnano. He was enriched with degrees both in 
the civil and the canon laws. A second Aristotle, a Hippocrates was he, and equipped 
with Ptolemy’s signs, he knew the stars of the sky. We were deprived of him by a 
stroke of unexpected death. Alas, the sorrow of it. Here lies the harbour and the 
breeze of the world. 

In the year mccclxxxiii the 
i6th day of February. 

This work was executed by Iacobello and Pier Paolo brothers, while Giovanno 
Legnano was teachingat Bologna.” The last two lines of the Latin are now almost 
illegible. 

t He had married, before making the will of 1376, Novella, daughter of Federico 
(son of Giovanni) Andreae, by whom he then already had a daughter Antonia, and a 
son Battista. Novella survived him, and was one of his executors. Mistakes as to the 
identity of Novella are numerous, and it is perhaps stili not quite ciear whether she was 
the daughter of a son, or of an adopted son of the same name, of Giovanni Andreae. 

c 
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15, 1383, the day before his death,* we leam many particulars as to 
the members of his family, and as to the considerable property left 
by him in Legnano and Milan, as well as in Bologna. In the case of 
his son Battista dying without issue, which did not happen, he left 
funds for a “ Collegium studiosorum,” with preferences for duly 
qualified candidates belonging to certain localities and families, which 
remind us of foundations nearer horne. The following pedigree, 
constructed from various authentic sources, may serve for the 
identification of members of the family mentioned in this Intro- 
duction, or elsewhere: 


Giovanni AndreaeMilancia 
(the famousjurist. 
ob. 1348) 


Girolamo da Legnano 
(conte degli Oldrendi) 


Giovanni Calendrini = Novella Fcderico 

(an adopted (who lectured I 


son of Giov. 
Andreae. 
A jurist. 
ob. 1365) 


for her father) 


Giovanni NoveUa=r Giovanni da 

Legnano 


Giacomo da Legnano 

(conte degli Oldrendi) 

1 


Princivallo Blanco 


Battista Antonia Marco Giovamello Cortello 
(a natural son. 

Canon & LL.D., 

_ Hanged, 1391) 


Guglielmo Giorgio 


Paolo Antonio 
(Lettore 1470. Editor of 
the De Bello , as published in 
1477, v • infra, p. xxviii) 


Antonio Maria 
(In his will, 1512, adds to 
Giovanni's legacies for a 
College at Bologna) 


Alessandro 


Giovanni II = Francesca Fendazza 
(had 31 children) 

* Both will and codicil are textually set out by Bosdari, App., Nos. XXV and 
XXVI. He is described in the Codicil as formerly of the chapel of S. Proculus, now 
of the chapel of S. Iacobus de Carbonensibus. 
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On law-suits which arose between the children of Guglielmo and 
Giorgio under the Will of Giovanni, see Pancirolus, De claris legum 
interpretibus. The Milan Legnani, publishers of the De Bello in 1514, 
claim relationship with the author. A Captain Alessandro Legnani, 
in 1587, enlarged the house near the church of S. Giacomo into a 
palazzo, which passed by the marriage of Teresa Legnani, in 1772,* * * § 
to the Campeggi family, from whom it was purchased by the Pizzardi, 
and was eventually sold to the Railway. f Girolamo, the last of the 
Legnani family at Bologna, died in 1805. In 1750 Donato Legnani 
took the name Agucchi, and this branch of the family is stili repre- 
sented through females. Cf. Filippo Bosdari (who is thus descended) 
in his Giovanni da Legnano, 1901, pp. 53, 62 ; Rossi, Scrittori Bolo- 
gnesi, 1888 ; Pancirolus, 1593 ; Alidosi, 1620 ; Ghirardaccius, 1669 ; 
Oudinus, 1722 ; Argelati, 1745. 

The following epitaph (perhaps only suggested) upon Paul 
Anthony Legnano, by Emilius Romanus, his contemporary, occurring 
in a codex of the fifteenth century, is cited by Fantuzzi: J 

Lignani iuvenis Pauli monumenta supersunt 
Consultum, poterant quanta decere senem. 

Cura frequens studii vitam rapuitque deditque. 

Hic cineres. Animus summa quietus habet. 

Giovanni da Legnano, while enjoying the esteem and confidence 
of four Popes in succession, was also generally respected and beloved. 

He was especially dear to the people of Bologna, as “ amatore della 
Repubbhca e de’ poveri.” § Several writers enlarge upon his humility, 
at the time when, as Papal Vicar, he was practically “ Signore di 
Bologna,” in declining to take precedence of the Anziani or -Gonfa- 
lonieri. “ Anzi con grandissima modestia e riverenza sempre si 
mostrd humile e benigno a tutti in tutte cose, ascoltando le cause 
altrui con amorevole pazienza, virtu che veramente lo fecero grande- 
mente essere amato.” || He was, however, not inclined to put up | 
with any unmerited slight, as appears from an often-repeated story 

* On which see Verses in the Bibliografia Bologncse, II, § 10996. 

f See Bosdari, who refers to a collection of Legnani papers preserved by the 
Malvezzi Campeggi family. 

X IX, p. 140. 

§ The vote of citizenship, set out in Bosdari, App. XVI, p. 111, recites the 
important Services of Legnano to Bologna. 

|| Ghirardacci, Hist. Bonon., II, p. 368. Cf. Alidosi. 
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to the effect that, with a mind intent upon philosophical problems, 
he was frequently neglectful of his dress, which led to his being 
given the lowest place at a certain wedding party. He thereupon 
sent for a purple gown, which he proceeded to deposit on the seat 
which ought to ha ve been his, exclaiming “ You worship fine clothes, 
here you have them,” and so left the room, while all the company 
blushed.* 

For the vast reputation of Legnano, as teacher, writer, and man 
of action, it will suffice to call a few only of the many witnesses 
who speak of him as having been a universal genius, the glory of 
his age. 

Iohannes Garzon, for instance, writing about 1450, after men- 
tioning some of Legnano’s merits, continues: “ Haec me in eam 

sententiam impellunt ut existimem aetatem illam Iohanne de 
Lignano nihil vidisse praestantius. Qui astrologiam atque oratoriam 
cum iuris civilis scientia coniunxisset, nullum me vidisse memini. 
Addo rerum humanarum peritiam.” 

“ Alter Aristoteles sui temporis vocari promeruit. Andreas 
Siculus * maximum et illustrem capitaneum sacrorum canonum, 
legum, et philosophiae ’ vocavit eum,” says Freherus, writing in 
1558 . 

Somewhat later in the same century, Pancirolus writes : “ Omnes 
disciplinas tenuisse creditus est, praeterea divini humanique iuris 
scientiam. Philosophiae naturalis disciplinae, arti medicinae etiam, 
et astronomiae, antea incubuerat . . . interpretum iuris Pontificii 
princeps habitus est.” f 

With Gentili begins a more critical appreciation of our author. 
In his De lute Belli (1598), 1 . 1, ch. ii, speaking of the civil lawyers 
who have written upon his subject, he says : “ Equidem praeter 
Lignani paucula huius tractatus, et aliorum nonnulla sparsim, legi 
nihil, et ea non absque fastidio legi omnia. Sic sunt apta minus, 
minusque splendida: ut praeteream illud, esse in eorum libris 
quamplurimum non de bello, et de belli iure adversus hostem, sed 
de re militari, et legibus cum cive et milite nostro.” And Grotius, 
De Iure Belli (1625), Prolegomena, section 37, speaking of the earlier 

* Pancirolus, p. 438. 

t The MS. Cronaca Bolognetti, in the Biblioteca Comunale, goes so far as to say : 
“ Era dottore in legge e in tutte le altre scienze dei mondo, e si diceva che in quel 
tempo non si trovava uno pari a lui fra i Cristiani.” Bosdari, p. 78: 
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theologians and jurists (mentioning Lignanus) who have treated of 
the subject, censures most of them for having mixed up and confused 
“ sine ordine, quae naturalis sunt iuris, quae divini, quae gentium, 
quae civilis, quae ex canonibus veniunt.” 


II 

The Writings of Legnano. 

The importance attached by his contemporaries to any ex- 
pression of Legnano’s views, whether didactic or controversial, is 
sufficiently attested by the rapid multiplication of all his works in 
manuscript copies, which can alone account for these having found 
their way to widely distant European libraries. Printing was, of 
course, unknown in Legnano’s time, but in the following century 
not a few of his productions were by means of the new art made 
generally available. 

The list of writings which follows is derived from many sources, 
and is fuller than that supplied by any single authority. Pains have 
been taken to make it as complete as possible, since it illustrates not 
only the career and character of Legnano, but also the movement of 
thought in the Italy of his day. Of only a few of these works can the 
composition be assigned to particular dates; it has therefore been 
thought best to group them here according to the subject-matter 
with which they deal.* 

i. Astrological. 

Figura delle grande Costellazione, ovvero Congiunzione di Saturno 
e di Giove nel segno dello Scorpione Vanno dall' Incarnazione di Christo 

* Fantuzzi, Scrittori Bolognesi, t. v, p. 28, follows the order in which the writings 
occur in the Vatican MS. No. 2639. 
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mccclv, a di xxii dei mese d’ ottobre, secondo le considerazione de messer 
Giovanni da Legnano, sopra quella dando el giudizio suo. (MS. No. 343 
in the Laurentian Library at Florence, according to the Abate L. 
Ximenes, in his work Del vecchio e nuovo gnomone Florentino, 1757.) 

De Cometa, compiled in April, 1368, in which month the Comet 
appeared. (MS. Vatican 2639.) 

Cf. the historica! portions of the Preface to the De Bello, and much 
in Legnano's other writings. 


2. Theological. 

De Christo: De Deo: De Antichristo: De Angelis. (MS. 
Vatican.) Contains passages from Ovid and Virgil, and interprets 
astronomical occurrences as prophetical of the Incamation. 

Vigilium maiestatis divinee, compositum per magistrum omnium 
scientiarum, etc., Io. de Lignano, beginning “ Primo tractaturus de 
Deo Patre.” (MS. at St. Mark’s.) * 


3. On Canon Law.J 

Commentaries and Disputations upon the Decretum, Decretals and 
Clementines, &c. Of a Disputation on some Extravagantes of 
John XXII, it was said “est melius quam unquam fecit de iure 
Canonico.” (MSS. are in the Cathedral Library at Padua, and in the 
Libraries of the Spanish College and of the Istituto at Bologna.) 


4. Special Treatises on the Same. 

De Interdicto ecclesiastico, dated 1359, “ tempore interdicti gene¬ 
ralis et suspensionis studii.” (MSS. at the Vatican and at Turin.) 
Printed, Mediolani, without printer’s name or date, together with the 
De Censura, with a note “ Scriptus in Generali Concilio Basiliensi, 
per me Io. Tollenor de Dyedem, a.d. 1436.” Also in the Tractatus 
Tractatuum of 1549, t. xvi, fol. 245, and in that of 1584, t. xii, 
fol. 335- 

* See Valentinelli's Catalogue, III, p. 42, and Fantuzzi. 

t For a special account of Legnano's canonical writings, indicating the libraries 
in which MSS. of them respectively may be found, and which of them are accessible 
in print, see Schulte, Geschichte des Canonischen Reckts , ii, p. 257. 
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Tabula remissoria de Interdictis ecclesiasticis. Printed in Trac¬ 
tatus Tractatuum of 1549, xvi, fol. 246, and of 1584, t. xiv, 
fol. 336. 

De Censura ecclesiastica, dated 1361. (MS. at the Vatican, 
St. Germain, and Basel.) Printed at Milan (with the De Interdicto), 
also in Tr.Tr. 1549, xvi, fol. 227, and 1584, t. xiv, fol. 307. 

De Beneficiorum ecclesiasticorum pluralitate, iussu domini 
Urbani V (circa 1365). Printed at Louvain by John of Westphalia, 
1475 (a copy is at Lambeth); at Paris by Peter de Caesaris, M.A. 
and John Stol, 4to, s.d. ; again at Paris in 1512, and at Milan 
in 1515. Also in Tr. Tr. 1549, t. xv, fol. 127, and 1584, t. xv, Pars ii, 
fol. 558. 

De Horis Canonicis. Printed in Tr. Tr. 1549, t- xv, fol. 411, and 
1584, t. xv. Pars ii, fol. 558. (Qu. whether at Rome, by Barthol. 
Guldinbeck, in 1475 ?) 

De Celebratione Missae, Repetitio c. dignum, De Cele. Miss., Cie. 
(i. e. Clementinarum lib. III, Tit. xiv, c. 2). Printed at Pavia by 
Io. Ant. de Biret and Franciscus Ghyrardengus, 1488. 

De Appellationibus. (MS. at University of Leipsic.) 

De Arbore consanguinitatis. (MS. in the Vatican.) 


5. On Civil Law. 

De Permutatione. 

De Emptione et Venditione ad certum tempus. (MS. at the Univer¬ 
sity of Leipsic.) 


6 . RelAting to Bologna. 

De Civitate Bononia et De Bello, 1360. 

See p. xii, supra, and Part III of this Introduction, infra, p. xxvii. 

De Iuribus ecclesia in civitatem Bononia (circa 1373). (MSS. in 
the libraries of the city of Bologna, and of St. Mark’s, Venice.) See 
Valentinelli s Catalogue, III, p. 42, and extracts in Rossi, Scritt. 
inediti, pp. 25-51. It contains allusions to the De adventu Christi, 
Somnium, and notably to the De Bello, v. supra, p. xiii, n., infra, p.xxv. 

Oratio, on delivery of the Red Hats in 1378. (MS. in Biblio- 
thfeque Nationale.) Extracts are printed by Oudinus, p. 371, and 
Raynaldus, t. xvii. 


i* 
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7. On War, Reprisals, and the Duel. 

It is not unlikely that before producing the work in which these 
three topics are treated in combination (see Part III, p. xxvii of 
this Introduction) Legnano had treated of each of them separately. 
He seems thus to ha ve treated of “ War ” only, in his De Civitate 
Bononia et de Bello (ibid.). 

The Biblioteca Comunale of Bologna possesses several MSS. of 
the De Duello, viz. MSS. 894 and 2115 of the seventeenth century, 
and, in the University Library (?), B. 1483 and B. 1470 (entitled 
“ Iohannes de Lignano et Iacobus de Castillo De Duello ”); B. 1483 
and B. 1470 of the eighteenth century. 

The De Represaliis was printed separately at Pavia by Christo- 
phorus de Canibus in 1484; and again, in the same place, in 1487, 
without a printer’s name. 

The Tractatus peregrinus de Duello, Ioh. de Lignano Mediola¬ 
nensis, “ nuper inventus in lucem per magistrum Io. de Lignano, 
eius agnatum,” was printed “ ad utilitatem posteriorum,” by 
Ulrichus Sinzenzeler (as appears by his mark, and the letters V.S.) 
at Milan, s.d. 4to. It was reprinted, “ Mediolani, apud Alexandrum 
Minutianum, impensis Ioh., Iacobi et fratrum de Lignano, a. d. 1508, 
fol.” 

For later reprints of the last-mentioned two works, see infra, 
p. xxix. 


8. On Moral And Political Philosophy. 

De Amicitia, circa 1365. (MSS. at St. Mark's, at Turin, and at 
St. Peter’s Coli., Cambridge.) Printed at Bologna, by Hugo de 
Rugeriis, in 1492. Also in Tr. Tr. of 1549, t. xvii, fol. 2, and of 1584, 
t. xii, fol. 227. 

De Pace. (MS. in the Bibliotheque Nationale.) 

De virtutibus generatim: “ Circa circulos virtutum.” (MSS., as 
also of the following treatises, at the Vatican and at St. Mark’s.) 
De iustitia ; De vitiis religioni oppositis ; De pietate ; De observantia ; 
De obedientia ; De gratia ; De retributione ; De ingratitudine ; De 
fortitudine (begins : “ viso de Iustitia, videndum est de Fortitudine, 
et licet tractavimus de Bello, tamen adhuc reassumam ibi secundum 
tractatum de Temperantia ”) ; De continentia ; In Aristotelis Politi¬ 
corum lib. i, ii, iii* 

* See Valentinelli’s Catalogue, III, p. 42, and Rossi, Scritt. inediti, pp. 51-63. 
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De Multiplici genere Monarchia. (In the Venice MS.) Contains 
a reference to the De Bello. It discusses the Politics of Aristotle, 
and has something on naval warfare.* * * § 

Circulum (Economia. (In the Venice MS.) f 
Circulum Politicorum. (In the Venice MS.) A commentary on 
Books I and II of Aristotle’s Politics. f 


9. On the Great Western Schism. 

Epistola ad Cardinalem de Luna, August i8th, 1378. (MSS. at 
the Vatican and in the Bibliothfcque Nationale.) Partly printed by 
Raynaldus, t. xvii. Nos. 30-35. 

De Fletu ecclesia (‘Tractatus pro Urbano), written in 1379. (MSS. 
at the Vatican and at St. Mark’s.) Partly printed by Raynaldus, 
u.s., No. 38. 

Pro Urbano tractatus secundus. (MS. in the Bibliotheque 
Nationale.) Printed by Raynaldus, t. xvii. Appendix. 


10. Among the writings of Legnano preserved in a MS., No. 2639, 
of the Vatican Library, is a treatise with no title, commencing: J 
“Audite somnium per quod vidi solem et stellas, Genes, xxxvii.” 
Citations from Levit, xix and Deuteron. xix immediately follow. 
The body of the work consists of a long dialogue between a clericus 
and a miles upon the respective prerogatives of the Pope and the 
Emperor. It is dedicated to the Pope, and ends : “ somniatum 
mccclxxiii, nocte vi Feb., scriptum die x Martii.” § 

This treatise has remained in manuscript. Not so a distorted version of it, 
which, since it is dedicated not to the Pope, as an argument in favour of Papal 
claitns, but, at fulsome length, to King Charles V of France (1364-80), in support 
of lay govemments, must have been put together, perhaps secretly, by its 
unknown writer, very shortly after the date of the original upon which it is 

* See Valentinelli and Rossi, ibid. 

t Ibid. 

% From foL 226. 

§ So Fantuzzi, t. v, p. 43. This Somnium is a quite different work from the 
Vigilium, attributed to Legnano in Valentinelli’s Catalogue of the Library of St. 
Mark’s, t. iii, p. 42. See supra, p. xxii. 
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modelled.* It found its way into print, in both Latin and French, rather more 
than a century later, as the Somnium Viridarii, or Le Songe du Vergier. 

In Latin we find : Somnium. Aureus de utraque potestate libellus, temporali 
et spirituali, Somnium Viridarii nuncupatus, formam tenens dialogi, in quo miles 
et clericus de ambarum iurisdictionum disputabant potestate. Cui Repertorium 
annectitur ab -Egidio Daurigny recollectum. Op. et diligentia Iacobi Pouchin, 
sumptibus vero et expensis Galioti Dupre, Parisiis, 4 to, 15164 This edition is 
reprinted as " ab auctore incerto/' in the Tractatus Tractatuum of 15494 

A slightly different text is printed by Goldast in his Monarchia Romani 
Imperii (1612).§ It is entitled Philothei Achillini, consiliarii Regis, Somnium 
Viridarii, de iurisdictione regia et sacerdotali . It commences : “ Audite som¬ 
nium quod vidi," Genes, xxxvii, &c., is dedicated to Charles V of France, and 
ends : “ Liber Somnii Viridarii, cuius utilitas fuscos usque celebratur ad Indos, 
hic finem capit optatum." 

There is no doubt that the attribution of the work to Filoteo Achillini 
(born in 1466 and died 1538), author of the poem II Viridario, and founder of 
an Academy similarly entitled at Bologna,|| is a mere piece of mystification. 

In French: 

The earliest edition, entitled Le Songe du Vergier, “ lequel parle de la 
disputation du clere et du chevalier," is adomed with pictures, one of which 
represents a King (Charles V), on either side of whose throne are Queens, 
symbohcal of the spiritual and temporal powers, another, a professor lecturing. 
It ends: “ imprime par Jaques Maillet l'an mil. cccc quatre vintz et onze, 
le 20 jour de mars." 

This edition is reprinted in the Traitez des Droits de VEglise Gallicane, 
MDCCXXXI.^f 

Somewhat later appeared another edition of the Songe du Vergier, except 
in size identical with the former, and with the same illustrations, “ impnme 

* A MS. of it is said to exist in a catalogue, ending in 1468, of S. Sulpice in 
Bourges. See Traitez , as mentioned below. 

f The Royal Privilege speaks of it as “ nouvellement imprime." It was placed 
in the Index (ordered at the Council of 1544) where viridarius is mistakenly 
supposed to be the name of the writer. 

J T. xiv, fol. 200-60, in double cois. 

§ T. i, fol. 58-229. Goldast's Preface contains a discussion on the always dis- 
puted question of the authorship of the Somnium, and gives a long list of writers by 
whom it has been cited. 

|| For this information as to the real Achillini, I am indebted to Professor 
A. Sorbelli, of Bologna. 

U T. ii. Prefixed to this treatise is a Dissertation upon its authorship : " C'est 
un enigme," says the writer, “ fort au-dessus de ma portae . .. je n'ai point chez moi 
le Sphinx, comme le disoit Ciceron." But he disbelieves in its attribution to Philippe 
de Maisifcres, and others. Like most of those who have dealt with the question, he 
seems never to have heard of Legnano. 
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a Paris par Le petit laurens, pour venerable homme Jehan petit, libraire, 
demeurant a Paris, en la rue St. Jacques, a 1 ’ensigne du lyon d’argent,” 4to, 
(1500). On the half-title is the device of Jehan Petit, a tree, supported by two 
monkeys.* * * § 


III. 

The work now reproduced. 


It was, as we have already seen, f in the year 1360, while Bologna 
was threatened with attack by the army of Bamabo Visconti, that 
Giovanni da Legnano composed, or more probably only completed, 
the treatise upon War, which he afterwards presented, with a dedi- 
catory Preface, to Cardinal Albomoz, entitling it De Civitate Bononia 
et de Bello. Whether, in this its original form, the treatise dealt with 
Reprisals and the Duel, as well as with War, is uncertain. There can, 
however, be little doubt that the author’s essays upon all three topics 
were at some time or other combined by himself into one work, thence- 
forth known as his Tractatus De Bello, De Represaliis et De Duello. J 
Of this work manuscripts are to be found in the following libraries: § 

At Bologna, in the Biblioteca Comunale dell’ Archiginnasio. MS. 

B. 1393 is of the fourteenth century, approximately of 

* Some copies of this edition bear “ Jehan Alisot, libraire, demeurant a Angier.” 

t Supra, p. xii. 

J For the separate histones of the Essays De Represaliis and De Duello, see 
supra, p. xxiv. 

§ For much of what follows, as to manuscripts and editions, I am indebted to 
the kindness with which my enquiries have been answered by Librarians of the 
Bibliothfeque Nationale at Paris, of the Biblioteca Apostolica Vaticana, of the Ambro- 
siana at Milan, of the R. Biblioteca Nazionale at Turin, but most of all to the 
Librarian of the Biblioteca Comunale dell’ Archiginnasio di Bologna, Professor Albano 
Sorbelli, and to his leamed colleague Professor Giuseppe Brini, who have been most 
helpful in many other ways to the present publication. 
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the year 1390. A reproduction of this MS. occupies pp. 1-65 
of the present volume. Also an eighteenth-century copy of 
the table of contents of the Vatican MS. 2639. 

At Rome, in the Vatican Library. MS. Reg. Suec. 1873, Lat. 
No. 369 (2639), of the fifteenth century, contains, it seems, 
all three treatises, but omits much of the Prooemium. 

At Turin, in the Biblioteca Nazionale, there is a MS., G. I. 17, of 
the fifteenth century, lacking the Prooemium. It is mutilated, 
breaking off near the end of Represalice. 

At Paris, in the Biblioth&que Nationale, is a MS., No. 12467 (from 
the Bibliotheca Colbertina), probably of the earlier fifteenth 
century. 

At St. Germain ; so Montfaucon, p. 1127 d. 

At Bale ; so Fabricius, and Montfaucon, p. 613 b. , 

A translation into Italian by Paulus Antonius de Lignano, 
mentioned by Argelati (ii, Part I, p. 168), doubtless remained in MS., 
and seems to have disappeared. 


About the year 1477, the above-named Paulus Antonius de 
Lignano, great-grandson of the author,* prepared for the press this 
work of his ancestor. In so doing he took great liberties with the 
text, suppressing most of the prefatory matter, which may, not un- 
naturally, have struck him as somewhat fanciful, omitting also some 
sections and paragraphs of the main treatise, while interpolating 
throughout explanatory remarks of his own, which might well have 
been dispensed with. Of the text, as thus manipulated, editions, 
copies of all of which are extremely rare, were printed as follows : 

At Bologna, per Hernicum de Colonia, ad instantiam Sigismundi 
de libris, mcccclxxvii, 6 Kal. Ian. It occupies, in double 
columns, 75 pages of a folio volume which has no general 
title, containing eighteen legal treatises, all dated between the 
years 1477 and 1493, the first of which is headed: “Clarissimi 
iurisconsulti D. Lanfranchi de Oriano solennis utilis quoti¬ 
dianus et practicabilis tractatus de Arbitris. Additis multis 
aliis questionibus clarissimorum doctorum.” Legnano’s work 
is reproduced at the end of the present volume from the 

* See the pedigree of the family, supra, p. xviii. It would seem that a MS. of his 
additions exists in the Bibliothdque Nationale. 
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AU Souls copy of this very rare collection, as is explained 
infra, pp. xxxvii and 375. 

At Pavia, per Franciscum de Ghirardengis, mcccclxxxiv, die 
xxviii maii, fol. 

Again at Pavia, per Christophorum de Canibus, mcccclxxxvii, 
die ult. maii, fol. There is a copy at Turin, commencing; 
“ Tractatus elegans De Bello, De Represaliis et De Duello: 
clarissimi interpretis domini Iohannis de Lignano Bononien¬ 
sis, in celeberrimo Bononiensi Gymnasio actu legentis, cum 
additionibus domini Pauli de Lignano, eius pronepotis." 

At Milan, per Ioh. Angelum Sinzenzeler, impensis Iohannis Iacobi 
et fratrum de Lignano, cum additionibus domini Pauli de 
Lignano (s. d. circa 1500). 

Again at Milan, apud fratres de Lignano,' mdxv, cum tractatu 
Paridis de Puteo de eadem materia. 

Also at Turin, mdxxv, 4to. 

The De Bello, with the De Represaliis, but without the dedica- 
tory Preface, and without any of the matter added by Paul Antony 
Legnano, is printed (as “ nunc primum in lucem editus ” !) in 
vol. xvi, from fol. 371, of the Tractatus Tractatuum of 1584, which 
had also printed the De Duello, with the additions, separately in 
vol. xii, from fol. 281. This last-mentioned tract had already 
appeared in vol. xii, from fol. 281, of the edition of 1549 °f the 
Tractatus. On the earlier separate editions of the two last-named 
treatises, see supra, p. xxiv. 


The Contents of the work. 

The Prooemium contains a good deal of curious matter, most of 
which is omitted even in those printed editions which contain some 
of it. It begins with an elaborate and over-fanciful dedication to 
Cardinal Albornoz, whose exchange of his peaceful duties at the 
Papal Court for the command of armies is likened to the action of 
Ahab, King of Israel, who “ changed his raiment and went into the 
war.” Bologna, the seat of knowledge of aU kinds, especiaUy of 
law, and capital of the States of the Holy Church, is likened to 
Jerusalem, the throne of the Lord. Like Jerusalem, Bologna had 
been severely punished for her sins, but looks for deliverance to the 
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Cardinal, to whom the treatise, conceming Bologna and the War in 
which he is engaged, is offered by the writer. 

Legnano then sketches the history of Bologna between the years 
1350 and 1360, under six heads,* of which the first relates to the 
cession of the city by Giovanni Pepoli to Giovanni Visconti, Arch- 
bishop and Lord of Milan. The second deals with the rule of the 
viper brood.f of the Archbishop, i. e. of his three nephews, Matteo, 
Galeazzo, and Bamabo, and of their representative, Giovanni 
Visconti de Oleggio. The third deals with 01 eggio’s assertion of his 
independence. The fourth describes the misfortunes which hence 
resulted, and the fifth the recovery of Bologna by Albomoz to the 
see of Rome. The sixth, if such there be, seems to consist of visionary 
peeps into the future of the city. Throughout this sketch the Arch¬ 
bishop is described as “ Filius Saturni,” his nephews as “ the three 
vipers,” the Pope as “ Iupiter,” Albomoz as “ Frater Iovis.” 
Oleggio as “ Mercurius,” Bologna as “ Taums,” an army as “ Mars.” 
Full information is given as to the position of the heavenly bodies 
at the date of each event, \ and, as has been already explained,§ the 
author indicates, with reference to each of the three periods into 
which he divides his subject, the book by which he proposes to illus¬ 
trate it. Of these, only the De Bello had, as yet, been written. 

After this long exordium we come to the treatise De Bello itself 
(pp. 1 and 67, infra). It consists of three “ Principal Treatises,” the 
first and second of which are quite short, dealing respectively with 
the definition of “ War,” and with the classification of its species. The 
third “ Principal Treatise ” occupies the rest of the work, dealing at 
length, in its six sections, with the several species of war, viz.: 

I. Heavenly Spiritual War, arising from the rebellion of Satan 
(chaps. iii-vi). 

II. Human Spiritual War, i. e. the conflict between morality 
and self-interest (chaps. vii-viii). 

III. Universal Corporeal War, i. e. war in the usual sense of the 
term, considered under six heads (chaps. ix-lxxvii), treating respec¬ 
tively of: (1) the justifiability of war (chaps. x, xi); (2) those by, 

* The Bolognese MS. says six, the Vatican MS. five. 

t The viper occurs in the Visconti arms. 

% Dr. Rambaut, the Radcliffe Observer at Oxford, has been good enough to look 
at the positions so attributed to the sun, moon and planets in the zodiacal signs, and 
pronounces them to be practically correct. § Supra, p. xiii. 


Digitized by v^ooQie 


THE DE BELLO 


XXXI 


and against, whom war may be waged (chaps. xii-xvi); (3) the 
elements of warfare (chaps. xvii-xxx), with excursuses upon the 
cohort, legion, &c., upon the mutual duties of troops and commanders, 
and, at tedious length, upon courage and the list of virtues generally ; 
(4) the rights and duties of troops who are obliged to serve, or who 
do so voluntarily, from various motives, and in particular as to the 
Service of stipendiaries, whose position is discussed at inordinate 
length (chaps. xxxi-lviii); (5) plunder, prisoners, stratagems, and 
other incidents of warfare (chaps. lix-lxxv); (6) the seven kinds of 
wars (chaps. lxxvi-lxxvii), without mention that these kinds had 
been already so distinguished in the previous century by St. Thomas 
Aquinas in the Sec. Secunda, Quaestio 40, and by Henry of Segusia 
(Hostiensis) in lib. i. rubr. 3 of his Aurea summa. 

IV. Corporeal Private War, in self-defence (chaps. lxxvii-cxxi). 

V. Corporeal Private War, in defence of the State (the “ mysti- 
cal body ”), i. e. Reprisals (chaps. cxxii-clxvii). 

VI. Corporeal Private War, for clearing one’s character, i. e. the 
Duel (chaps. clxviii-clxxiv). 


Estimate of the work. 

It must be abundantly ciear, from the preceding analysis of the 
work, that what would now be considered to be questions of Inter¬ 
national Law occupy but a small place in it. Putting aside Tracts I 
and II, upon “ Spiritual War, Celestial and Human,” as also Tracts 
IV, V, and VI, devoted to the several species of “Private Corporeal 
War,” viz. “Self-defence,” “Reprisals,” and the “ Duel,” we may 
concentrate our. attention upon Tract III, the longest of ali, which 
deals with War properly so called, described by Legnano as “Uni- 
versal Corporeal War.” 

Even here, the author is primarily a canonist, astrologer, theo- 
logian, and moralist; constantly preoccupied with the claims of the L 
Papacy and the exceptional position of the clergy. In support of his 
arguments he quotes occasionally from Greek and Roman writers, 
but his pages are throughout crowded, one may perhaps also venture 
to say disfigured, by a superfluity of references to the civil and canon 
laws, while his style, here as elsewhere, is not unfrequently open to 
the criticism of Rabelais upon that of the Glossators, as “ latin de 
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cuisinier et marmiteux, non de jurisconsulte.” At the same time, 
the work throws much light upon fourteenth-century views and 
practices, as, for instance, the employment of German mercenaries, 
the treatment of Jews and Saracens, the rivalry between Popes and 
Emperors, the recognition of clergy and laity as forming “ two 
peoples ” ; and, intermingled with ali this, we do find much that is 
recognizable as appertaining, in a rudimentary way, to an Inter¬ 
national Law of War. We are thus justified in looking upon Legnano’s 
book as being the first in which an attempt is made to deal with that 
subject as a whole. He discusses the lawful causes of War, the 
authority by which it may be declared, the distinction between war 
and reprisals, the distribution of booty, the employment of stratagems, 
the treatment of prisoners, of non-combatants, of enemy troops who 
have surrendered and, in particular, of enemy commanders. It will 
be noticed that he has here nothing to say as to hostilities carried on 
at sea, a topic which he, however, appears to have handled subse- 
quently.* 

His quotations from Roman classics are scanty, but he shows a 
wide acquaintance with the, already translated, writings of Aris- 
totle, to whom he always refers merely as “ the Philosopher.” His 
citations of the Fathers are for the most part derived from the Corpus 
luris Canonici, which indeed, with the jurists who comment upon it, 
is his chief source of inspiration. f He is, of course, also familiar with 
the Corpus luris Civilis, with the Feudal Constitutions, and with the 
Lex Lombarda. 


It is a pleasure, as well as a duty, to express my gratitude for 
assistance received, in the performance of what has been a by no 
means easy task, from my friends Professore Brini, Da Costa and 
Sorbelli of Bologna, especially from the last named, in his capacity 
of head of the library of the University and City. I am also 

* In the De multiplici genere monarchia, see Rossi, Dagli Scritti inediti, p. 59. 
f He relies constantly, as might be expected, upon Causa XXIII, De re militari 
et de bello, and Causa XXXIII, Questio iii, De poenitentia, of the second Part of the 
Decretum ; upon the Title, De Treuga et Pace, in the Decretals, lib. V, tit. 34 ; and 
upon the tities inscribed De Homicidio, in the Decretals, lib. V, tit. 12, in the Sext, 
lib. V, tit. 4, and in the Clementines, lib. V, tit. 4: also upon a long list of canonists, 
and upon the Secunda Secunda, Questio 40, of St. Thomas Aquinas. See the 
Index of Authorities, infra, p. 457. 
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indebted to the authorities of many other public libraries, for 
information courteously supplied in response to my enquiries; and 
to Dr. Rambaut, for kindly ascertaining the general correctness of 
the astronomical statements occurring on pp. 73-78 of the extended 
text. I have been fortunate, for a second time, in securing the 
valuable Services, as translator, of my friend Mr. Brierly, and, not 
least, in having been permitted by the Camegie Institution to 
entrust the production of a work abounding in technicalities to the 
artistic accuracy of the Oxford University Press. 

T. E. HOLLAND. 

May 11, 1917. 
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d. Io. de Lignano de Mediolano luris Vtriusque Doct. 


Collotyped by the Oxford University Press from a photograph of 
the thirteenth-century manuscript, B. 1393 , preserved in the 
Biblioteca comunale dell’ Archiginnasio di Bologna 


(See the Editori Prefatory Note which follows) 
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PREFATORY NOTE 


The original intention of the Camegie Institution was to adopt 
for its edition of the De Bello the text of the Treatise as first published. 
Having ascertained that the first edition of the work appeared at 
Bologna in 1477, the editor procured its reproduction from a very 
rare volume, lent for the purpose by AU Souls College to the Oxford 
University Press. 

His further enquiries, however, addressed to many European 
libraries, resulted in the receipt of information, courteously supplied 
by Professor Brini of Bologna, in March, 1912, as to a manuscript 
of the Treatise, believed, on good evidence, to have been written in 
the lifetime of the author. It was thereupon decided to make this 
manuscript the foundation of the present edition, and to relegate 
the very imperfect and much altered version of it, printed in 1477, 
to the end of the volume, to which it may be regarded as a sort 
of Appendix, commencing at p. 375 infra. 

In a letter to the editor of February 13, 1913, Professor A. 
SorbelU, the accomplished librarian of the Biblioteca Comunale 
deU’ Archiginnasio di Bologna, wrote as follows : 

* II nostro interessantissimo manoscritto & indubbiamente il piu 
antico e U piu autorevole deU’ opera dei Legnano. Da un esame accu¬ 
rato che ho fatto, e dal giudizio di parecchi competenti, si pud fissar 
la data dei manoscritto nostro (B. 1393) al finire dei secolo xiv, e cio& 
intorno al 1390. A circa questo anno corrispondono la “ littera ”, o 
scrittura, che b Bolognese, e percio assai nota qui; la filigrana deUa 
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carta che, come pu6, confrontando il Briquet, stabilirsi, & appunto 
a un di presso di quell’ anno o di due a tre anni addietro; ed il 
confronto con altri manoscritti datati.’ 

He goes on to confirm the early date assigned to the manuscript by 
an inscription placed upon it by a notary of Bologna, Rolandus de 
Castellanis, who was living in 1420, to the effect that he had bought 
it from Io. Bitini de Brissia, executor of Luca Cantarelli. 

The pages which follow were collotyped by the Oxford University 
Press from a photograph of the manuscript taken at Bologna in 1912. 

For the text, as ' extended ’ and otherwise revised by the 
editor, with his explanatory note prefixed, see infra, pp. 67-205. For 
Mr. Brierly’s English Translation of the same, see infra, pp. 207-374. 

T. E. H. 
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inw4(fi> <rr tur -no if & W ttfy-<\*-Jfo cxGr.fci\ 

‘Tu^lr wjjt&o/ftiit T&lj*i8w Ttiipt- cu&/ 4 ou? uo£> a£*i&i*/ $? tUCi^tnc- • 

^ c ™ 1 72? ir 'a^ (hiiT u^nve wt* **m^*tf/ ct-rS ft<T^-mtcPi ve- 

• tet+/ c^uwue / 

^d^tmUCBrw Am- w^Jhxef 


, ^ /--;— - 'l&UptVVC’/ 

^ e^mtWR^ t 

^ ^ jrawtOi tnc i 

fttfrr-ttM«ei tXlMhrc&i 

in^rtaS tfTAif 

intf-inai^rttr- rntr£e- ft«nSi. 

pi«M<?r V1 n v r.e ^-tfl-cxexc ZvnHmatifc ^^t^C^Bci&^enZ 

^ h M nt ‘'‘Y7 vcjicttcnio ax&WilX. vnMtJSUic-fttny iH^ron«? eUUi+pcnrt t*t- 0 .rnfti*:,~ 

trth*/«t-pnio iilA fja-fitaM- mWftt>ttnntf-innupeUi» ♦ua^o-/nn»4af tfo < ^tt^ceor < io(J?-H^n«»:, 

pfiinofl*©*!)?-PoinjrTtnvjo f<l ' 

' t '*^? • ■**/^h^wotuti nrt iMMrt^Tntimart^bij&i irp-flcvo- ptt-sp.rtnp ppnXW^ut»/n»va^ 
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11 ? 39 


rrtfn Grrr. Ct--Pi-£j*.^TfrO^. ff ^Sti- Ct-^t* c\r. c &P ptonj fu 

omft*TTj- Jn A*ae <ftn rftnj OAnnofue ftflemtcv nan?jA tro-f*nip&'Pap"*"* fhrtttr'<&*- 

Jccifiant i^ufitUttFanfoviJ-} Ah (p' fanc ccc&> uevA-ipetincUcer. *» na nvrc^^»" 


_._ - c , 

nfiTon&ntr^t-.U- P- cr c-fhiany 

C* tn arc^icpatit raf - <JUuft&rr u*i«u nxi&n* tjiwtft&«"<* Mftw»vf*t%P nif*TrUity 

c^T^nP rW^Cin^i^vW cnue ttfbnfc/ tn«^Ci^rKu ifiVcUH* pvute 

nUe? tu-tH*c*cvpit7 ntrtj fit me CVcr&UzxriG/ crfir^bnctr intefliArniWj-ue-i^tlla <jutnu'Sc 

ft-VCJ**-' 

/ puP icwCftvuTi* **>c£initoe*Tj mcAie mcin4i$ IriiPvu^W 

3 <D-tw»r» £m> 1R ic^P«?nff S^cTrvrioT mnJkr cy «5«urwin^ IM ^ Wywic^A • 

*cr <y oti?rt* ^ nHpfCT^iictuit^pn*^^* Cbr>p\~rn4lt~ 
riarti rrm w~ yctui rvt^u P£u% tiMve > ti* eUfojywi4 ** Pane o? 4mfic pnrfxmc fpuMce 

ct^aCUpiHMPtnnSar <^c^Tmtren| ^wr^ifTamntr nf c&ter/jbftttie ^nac^ itj<t. oPnp?^ 
V cfh- tofirtito^j •**?■ ^ nc iruiSu-e^cncararn 'Vir^An rejnc^tVnP , |t rtf rnfi m^nue tnfltocnSJ» 
ni n>lTtr9irh vcjrCPA^ ct ^orJFcuna^ ineSrcaiTwur rncutytite tHtc£t0janc cy>y. t^eR u<rv! 
(ft-tncH ^2 chn4 utcniie rnaWf e^oecuxUt^Tn yin<\nue vmcctoOn t» cfmcu ^io(Vn6T fh, 
fiUtcffefV•a&tU* cju&f&a* Pcp-Y£& fVmii* f^^Skntefvyd$c6^^-j^tf> cwnj. 

&ry tu*a anf^ efenfru*/ vernfcjrtoicKnP maniTttuccmVio muernee ^rrmn # 

rmpcfn tn e@*t<H PcTcn" ArafUuaR im**& wwu? AcpwmcnR ‘n2u*M 


rflne?bf? 


CJIW$£HW' tCp-n^C CJ-tnj. 

K 1? \hya \ritwhpcntiA > ytnA cjrcoi cAtrrt* TnanXTtniecmVio miteme* <fmarj ( <y>Utu*?twvp v 

rmPeta f» c&taiVciff ^lr aCwi|ua R ^t^ftnu^cjcpTn^ fW^ynmicnR^. riauiea 

“pimoTf inarui me&rUTT utynsc&e p<aSfntt*/ epco vtvtn} Perne' 

efhtJtR#^inPe^^a&nite *!^tflVi«ar^unmi- tcmewa^ta tit-rn ^9<ir»<$7*-7^bfrri« cicco- f>cr- 
i^cp tn!k^^me^|l>cctn/ 6w j ^i^nti^^miQ-^Viorcnt^rnan<i^ u^«‘*n%j|? f e'h-^cc <f|h 
iutntn 4 iHiP crwni^^ytmmt ueve- ut c^H^mhe-Me^tnmtSkeVcuti-c^^^CetMP-eh- 
bjyMNft &) Utr^o o cCT iiuif ut 04 t»K? Ax fne net?' ftrj}fjjumut *ety&ctfctit. c- 
niuxb >e to* Atciur^C^nrte52i0 (7 iS'atPe^Mt rn atut) ftutfir cif <F^nStc/ ?iFCanone Aa$ 
fUaShvW- » WnufkrOxUe cAuui? 7 




re^fviPatauie ^Vc St^uo &tc-umc^A>* 


mvcftto Pane rtw i*ei?a-ern 

<**-♦*£Q<w9i»^i -t-qyfl?!-^ ^ 

C©T nm< ^r ‘ TT \r**#‘^r r * ,e t*j*Wn*/ ifi-urjrifwf.t.^VG.Q,. 

r«t^^o oC-frv*<f.W^l. ep. ««•# moluft / 

'^1*^ «^^trnpwTinft <uf4«cs/c5? , nr7»** , e»*f $?.£<- ^ vcffSkve— 

bccyntuC** .fetf., m^au»*r^ u 

n ^ fo trfT 




t«r/ <mv« <u<,> 
l hn^rt<uw*/Jrfpj 
xR*-att-, n*m k(i 


#9 tuiii* cft-*vf>mi&(<Bf‘ 
f«v" ct- -yJntm 0 0 W 4 Wm 

fSd^JfiOT 


<j^ flp>> 


fna qtua ip 1 
rnutt*v MikJ* 

©'*£**• f* T»fl 


tcvn^.uewP tet» 1 

• ♦!• 


Ipfum mBccve/ u ' 

yV&ficct- ftoiCT Vim Vi 'k*t>cfl'<^-/ «feVsSj^T 

rygffifBWC' cttm m<*Uriirn»n^ 7cu^«»tr 
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Tt!cSivitW tiK»lftya<C'<*r £m* ~ir;ec lyni ninfuv. 

jT wwnttnr cjHiTueffnr Acrudvfcv Per efb i#Wou<r ^ ftr ,,,, -* A 

rLi?mim*n c<n*W>we* 5 f« 9 ‘«^'^ |*'«f *A<» <|>«f CctimwtkL- * 

4^%* CT l M ”“* fifnt,< ' ,f * T 4CtM ^ u>f<Wrt> ' w 5f cy*rfc»&Xpi? 

^jU raV^ oi cnfMt- ? f>r«^ cr w6«fh.*j ™,, ^ *cwn*ntem. 

?* ft- mrw' fn# W »* fc')* 4 * ftmio .w«6- m C ffUtttt ynurnO «fo «,,* iuAft«i,«rvramfi. 

veTate^vtuvn«• Aoerte-rm^fcffcnifc**- mr «nfe <'ASW qT (ic *fl[ 

refr tt«v R9|<V?wS "V "« 4 " 1 * «'«««i merent® crery* Wt£ Lv^etnwu^ 

■“ 1 _fw —«no ***•»+fiiifc,r& 

vr> "" « yJW- “Av 


^..n. .■ v, V j. n - - I I 

t> m. XTMtvC cfi c*fr- in»iwc- 14 fru>r < 

fii.fh* r ^( 7 ^rt£-^' 1 0 ,,,r *"* *•**• l ' Mft 'cfT ,1 T^ ^«RmKS irtAm WWflue 

vcwt vo CTU^a-r- cr o? .n-mi* cr «jylRrtfrm^livc* rtttr ^<vn *o f£F. M «-.Fftrttu« &- 

L /*» _S^..^ A*.*^ 41 A« /*iTYlG fcO' £t-on -m >-^A«za. — A_ _ Ci 

Tl^rh 




^■baeni HaTcroi ‘"JT* ——r rv^‘— • nr t ix<yue Ctcvp <f. 

rr» frvfT^ exerce 

nr tt&m ».« 4 * «r» ft; **■"• W A faftU ^ ^Ca 

^J.La CU»r w>Eent-ut vcbu£ i(l<im »;vt 4 mAiti* WX#- i— r ' 7 ^ 


0* enn ^ 

C|nnftnitn^ 

\£t endm 
-wF rejwr* < 
er inftfffiL 

|T^cr ftfort iir ir»qfrn<tt f>%ft n&gg7<fn4mg (fi<\n^in: ’ 

5j 0? ^V cifcn (jct^fU^tpr ^ha ^minr Oucut?mtrflVfyriF ir» r^n “ 

^nh- affu)tv. ^'^ nwh Av4gimn4 Auti7p rt 4?f W 

t<* ?> W 9 unr^ct^AfU^ wfb AtW^a^ue 

|f 49 iltRQ 4 - C<“ Jft^tfhi^nt Ant fixjitirn tttam-vfW 

a 4 » JTi* ^v%4Tt i>iAhtn^m >«4 Avt^nnh^ SST.r.— ^ftutTry-fi* 


er fur 51 nt% 4 ^ \aew^T» -i^onrtenn p^4rnr> mi Avt<srvnh4 rrrrr^Pu^ I 

flMSvfii&yuf P Wt-^• ff'^ V’f>» ^ji»*.- 7 iMr Axrnt»n^ i^m r<f ^ 

Vn »nnm« W& ^nSpf R,m ^ gW.^ e. ,r> 

.«t- P- <^.M prftfp<rn?- «f«- fc 1 - ■>♦]• 6* «C C " H ’ cfV_nI {flkrn Timi-wi p 

|»f iimt^Au^ V<|hl«V(Wj ft WO rtSfct» W*^*'jfr' Rtljlpn^ ‘*J 1 <tflH^ fvifuji 

^ ~ <\y*McvQ <^^wcv<v*^#r vcf?»tr^» v r ~ 


crv'4 p<\yyy\cr>Q - -„ -^ „ c 

01^“ v^rcfuorC' tr» orvvv^i ^vn^c 

f[ SJ^iiw<iPcnrv4 tw 4rni Vv^BMitr • qiwUir^^evr'5t , K^r'. 

;»*f S^rruc qv &rriCS^Mrtrrr 4 ?rnr4 oD mi *C,en C^.SW 

< tS" V\n5^ euT-ct-ft fcxiBair ttX” &*r %>cnScr4tri^ SAx-m* 

^ rjr*iT*nr*~' 

f tpycn &crn en fanare n^CHPat' ^ wff<pj|trnc- r^tiionSV ^d. h - ff 

dl-iuivec <rJ / c]W v> r n&r ^^wffcfficnc ctjoft-ctyuCticrZ Vnmn,^ ^ 

^ vcfhtticnSri f\4ti»mr en mihrno fttffr/ fi yvcfiiurm mti6 ivrryevpcCTo rtJT^itW V^v ^ 
nffc .nF^t^ietnny^i. tenet- ^ ftr - itj -P i- «T V»S?- ?< •(% (? ?H 3 W^V 

.■Hrn_tjt£_tfft fi.-rt<jiAmnnyi. *p „P tvd^ P- «ww-tf- et- B-n* f]uoS> A*? (ItimPiA- ' 

c 41 nFme pnificmSiry cvr^rtn tr . iif ciT yntnwc V^* 

^ ^L«imrt> niimji^ put^rh punni <£yatnenStnt> me, «r^tv»m ocKWmi-/* ^ 

Va.n^ «te®»' m4f *■ - ^W, nAf ^Z f SZLZZ 

W^ ^vir <rCc- tt»« fccyvnVam Atrrt ^ifhnemc--pf<mrt^ ^iw^m fitul^itSJur*^ 

rnRnn ct - hi(e 0 n^f^crtxvmnSt tvttu<S ertnfie# ru> « c ^ n, F f1 

me» 5 W 


■ r r vumTvt • |<w - f r t \ * — »n 

m-.^.Dv.rSS^, ■w£'^. 1 

X?.V" T 

f , -^- ncr ‘ l r i ^ B l£r’ i ^. , !e t1 £^_i 5 'jm ,M ' , ‘ er I»wj yelmett- winm^Aeae ru^ 


‘Tb 
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_ A<l5*Ww5rM? lfcnt-*r* tt^rn. p^r* infh*cr m* ‘TiamRt- |-.- **.**r~,r ™ 

m A <Knrnu%(\** c%r4T *f V*** 11 *** Acti* fl£- 

A*fuV *-cfVcr*BU ff'0^* f ^<pr 

4 *. florit •X-^F“ A - 3«"1 «»*♦« CuJJjwmm P»’^ iM V r **&*"<**■: "*-?- «w*f^e«- e^tjZfACir ^ . 
_/- ^ _f _,A^c i>>(V’nO"< n 5t*-' rt« ?•«««*' rnn.mGftx^ txm# mcrr^e 4V r, 77’ f ' * n *P *T22 
^^WsJmn* mlrtf^er «rK^cvc^v? >• fner-«&*«<£* fice f)A>04 tfo4 

--' •~ lt |„fttn8 «tt* » w» «fRw; < J ,W * V * •*/fo , ***»f 

-fe. Cmii cniiaJ* 1 » ”* .' 

a^RitriS < ] t, *F' p r ^»W<* pil« 6r® {<H»«<fhrt»Ti*<>, $*«* «w*rt-fb(‘♦«•','jf 

m&c*+ AddfftMhe j?* eft- fn>4tt»*6e<5(c* *n^idWWf/rtJpT?«- 

TrO^Rn», ^ «&»«’?***'? fT* 

X-W^wltA^ ^Tu>Hxfv (yinm, <a- -matwiA «effiJUu fUwNwetn » <J»«5WooeieST 

fcHlJ^^ L^iuxfHfif ^Ut4 V’ n ’fT > <** ^orf-rruTMVnatt* ^vn-rtjlnnpvo, 

■ T71 st&TTi CT trvtvl «■<*««• i*> <»© fvm*-i~'t % C «" »»♦ (t Pnm <mV nwi IVaSafla <H- 

" J -=. ^-, L. fcc ^_^ —O^-tfvL.-r_ 




m«hA. 


t«y 


<ru. 


-mrmfK*## jrmu* ««U^nofy dfrju* ^ fUU~ g c twr ^»U *g*r 

i^nawi^ ^rt> ^ C er ^j itrc&m) 

t%A&9n# anvi£V^/^i»fKl*^ny P<**i*4r ^r»v 9m^c?c*- 

(fou pcnft*# tfi nflr y <•? ^f^<* tp& %r*~v J*rn9iij 

r . ^prt* «w i--^ tuXc*+; <*iufucvu+ jrfpr 

fnir^r 1 ™*'* «*8«x£/rr JTV^ vr*u*r u^% <ifr^rp^ m*« **v 

(Vn^^tTi^Crn# ^•A' »hm «fip^ 'Jjr a+it yy* SW ^nrn^r mu 

P%rmCT*** -ttv>hU> ^ |»rm« p^ti^rrrn frwmt^/<r ^M » iii n»ti< 

f t^m^rucf irrnoven) jmC» 4fm\Jit &mirvt(b \+ ttSerT > c+ <y*&K\t6c*T) m^y>i 

er **Trrn tn tpvifiP' f r*y& *fr£* y> fV ^ ojm* itff 


- 4 ^^ 

iHy$rrrr} H* 1 


wW/ 

>' +*ctt%iirrH\m 
vomerer) wuwvm m^y^iaAP ^ 
^i t i w fc» ^5 *p^ 

MiSk»^p i»c £«*f c^uo tr- 

^ pp& Krt»<Tn<?pctrtf*' pJJNW rv» #ftfW 




cilfikVI/ a |nmr TT*'k C ^ 

*#• | Um # y mn|t^r er i»m4 T ^ ^WPtn cfcnr er 

•—.-ff^., k. T THa”»- 

• V r* 6 » -r r:^pj2 : 

l(«w« ,«<iv«*TT»UT»2 Jf ?r«H T ^ ° 

r 


m,. 

*» 


Dinitbprl h\/ 


rZooalr 



!**•»'•» -n- ft»_** fi ”i- < *' n> ?'”rTt tn««.^ ^^dZifvJsft: 



w p^& 4 M-fV« **P*f*&*(£<-dtwSnfc 

JiSraW ‘fr*!!X* ^ir* Z. «'rfer^l, 


f-^Wour f* M**«w <T jr T • *"?«r ” 7 * wrrr ”27V 

^Kfea^KterfiJtsf 


f®"f. 


ittr/ymfm 


C^- <m*p<M*r -iK'ryvi 4 i < 

„V*9 mr 1 - «• ?mC «a ftte ff(► ^&n« 4 f %y* «•**? «J^W- «, fi- *• f**r- 

i? rn ^Iftel 8n*0*«JJ«* <»9 


1T t 9 icci^ t*>^ ^'«ijfiW ”<> ij? Mi * i? * 
AvjMW-WfiAf TiW^U- iW*«A fuetcijfft <] 
tw^rnr rw'«Hf.rTnS^wc^ 

.-■> r^». . .o ..rT' «4V ^.IVmiT«u^ <*♦■ rt^utr 


i*r 


w n«4t*<f a^*- 3Tou*fir/ fkrulW <»ftf»M f ^ 

lu*i^ «Ot? SU*3- 0**8***) cp-rttc- acto «<r ofP"? mtrnMf -« .-n«\ p^c_ 


XlVCXn^ tw pr tt 

^ ftf «icnnft ^£r www, - *i ' , A ! f - * x 

^fT 1 *^ * 7 pTp^- •^Xv.^Ar^ftX-ci 

r^irsiS?x 5 £- tkag,, 

’»*»*« *~ J1, «~«f i—”™» 

.pg- «fr rruUCn rtfl vgruo fatW- ^foc ftwr ry rmnvH* «£, mAAw. *A «*o 

?«fbMtSfcnJWnwJtrvuXinrfwA- jflj Ein***** <|U4 ^jRmjiwift yjjt&ijurr' 

e 9 teetu^Hf*-'»m**cvt*r ♦»«**/ “ iP 5 ’* 

f* 

t twAm u |W ««feW -fV 

^iLiu? r (U' W«tHA <^«|MA/ 


r ^«ww «»«n» «mT 
H«y irwMj— - *“ 

!... i 


rinA<cy»^r»ra< 

w p wn-; r«~»|— V— ^r**" - * 

«yi< U/ j|^<KM <)r^4 At«- f«HtW/ ^rt«tuv, 
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r ; ♦v^ u * 

/ • * . 

• * . * 

• * * a» 

•... , 

^ . • 




.■i™ 


C»*ut^ 



cc Rr tOT? ^ ^ Sut^fc-(Tp “'l"''™*' «- 

1 ^ rnccu# fcpftw* <*crftm mv« _t/ S®** 7 **' < l av% ^ rr T &P» 4 n<t t4r ^ 



_ _^ w/ww _ fj ^fehrinV' «rmSm»' ftc fWS-n^tlr ftn m^Pf ptfirtt 

*t*m# apuStwiV <nj nv^Kp *<r& ( ct- ntcW^&Jwrnr w» cr tur a rc?fr(r 

IT/ ^dtti Jfr m<n(Wrtj cwti* fcnnf Aank* *i*r <rrn*&«r> P m<rr>ifcfh#S 

5 EVa-<ft <r«H p• «*&»/»*£«*•J-*t< y 1 •*?*} n<,T 7 ^ 

ZtJhy!* ****»•/ »f ** f* rSj^r»*- rf-a-«r^- * y* ^ ^rr IT*y *^ ^ 

Lr*»»&«* <**»•<•*«fh»-imfc tyffifl** «■».« J**«“* f" ^ 

.SumSt"? ff.ffc «««£• «• f***% «** ***+«&+ *•*»$*• ni UM&rfUV«*/ ** ttnm* 

rui m«*Vt«u*t*i? vcnv%*nt£ «a*C-<»?*nc©fVo» etnu •& «n»W- ot»«j#r <j«“A 

0&«*****i 7^ *J**/f&* 9-™*> £**”* ?T*'i «T-a 

S<twi2 cv JK* f** n^c**Wx^ «rn*u^i^ ^ 

ff.ft- <i2r-Imt>• ‘TUr <mn>Gi fti&r £****' 

tactnuw **&***-«*♦•£ 4tau*#ir tfanVcnfl <r» «*r« J U^^nxc^t/^tmit tncpfV 

acc& jipfcnf ttMrr^ptwb^wi accffAman# fauctcrrj xtSUv&avt n* 7k6c ntt^Oov 
fjrti* P fluf£ fon^e#/ x*fjp*b(0MFc$*FAfn ft 6)• tw«cfli{)o$ 

3lTtAl^ - *L- ^ pMM tilk&f e* *P ttf ^ ^ ^ - -Zj». —X « 


**ij ti* | 


__ _ 

fk*t& $h%* ntbccifbc- 

OeimJce fuQucti ci 


-. ’ *^cp7 «^- 2*7 RaXtiif u^&if 0,’ufii' Brn*' *tcC*- lf }b$Uate 

-majp ^nT' et-^mflP^Mnr ^ctSMx ^trrnttr ^ atvvmtu»J/ n^ 1 ^Um j(nu ru mST^ 


&t ii^«% tnSlufu cfH cr ^ ^ ^jRcv^iV 45 ^R^uw/t H# T 

ttrm tfrm^fcUr rtajp^tmt^tH ^|P.a! 9 tnHtivn*P<ifnmpna/ pTu#ii^ *n*rfU/ax ftj €T* 

«rf'"**' tw ptfw»- ut ff *F-w«»m- 'feuw>^f- ^tvrma^S-pJT^y. ^ am . 


^f- cf*-^ qtum**X p^Ht-.fjr. tp^ni- 

CJ £*r^ e ^ n ^' V f^]0m ?~(r~nj 



inavr/1 


I rtr» Cuu ^tvnh^iiu 
imuA cp n# i 

Awu- o*v\ Ctiiu>u 


tf n±> 

fi AAarTtavtin Aw*r o^a c»»wtiut 
IrJnfvntA^if e»uwec»Mp»*^Clh«»»*if/Mr. 


p tt f-««- *tt>*e**uP f&j&ji. i&Jup, 

:£*+< "»-?* -fr^ c^rST^l Im- 

r^.Ti^ Mr ^ (fi rMcurrZT&Z, nSn- 

U- -U# «ery 4 J»H«- <^ 

ipwnfm* cJ* crC *»^, C^fvfT, ^wtirt^BT 
#**a«<*»*«ft*«*'*>'P*** < cp' otgWTVytA > <M4f tawn^ut n» V*ntu*i p&o r 

A ^■mii*» cp-wfi!# C***m*s*n &*£*?+***** -mtiSi jr^t- mO|i>««- u*^0 

•yr ft& TnwUC/ ^.pf^»/lf.%fli^n yt^;<pw«gjy6<u»<>ir<iy‘p^0W(r«ilw^»w fU^SV«u 



Upxf^P fur^^C.uTJLKr, 

in«M f 4f;flrf- »; ii^~ 


t 



^U- mSfhnfW ut« 


' ^ <-- t/ Sf * ^ 



t 




k^Wj 


r-f 


°*7 w rf ~t~ ry- 

ife^T*? Rpm^i^- C«| 4 « 

3 ‘ c*_ Jcr A A, ou^niumt: ut V'nutyt\ c% Vt* £ n ^JiMmif.^_ 


jal»nnt© mt£* 4 «»*r <m^ 

>. vonSrvan Sk flmt- »wP 


SGB@s^sgs*sE«?*® 

in f yettrt nKft t\!^rrwRteA , tnjjtvj# i® A w <*CEV >«9 »^>H*rt- ^ r l , 
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vife 


ovrrt r|uo^ wPfnr 
ne. ^PyprrSi^ i^vtwc 


A&r* 


?mitrtavr 
ut- 


rU~ 


4Xii/tft: pr ^ in/?i0it^ pe crvrumvrt> cecv^ Ji 

S?cc6atT 7 Aa' iinr ouncruco c*“ru^l! «THte ctvrvcmiTD/ ^p cCrti^ c^rn 

leetivr 'guo vAiStfccm crj^rmjJVcne^ tt^Tnifr6 ^ ,wm v/ <|*w\ Acr ^ucffu7»»^inAiPie^ 

c|r erui ct-rit^ViA ptujnA-n* • ft ift ^xniiifuv rftvioC 1 

J in A i&rn ir>ctmJ^ ^crStntir» tpfomcnnTcti^^^ctic 

nou C*y>itti\rA, Rrr ce^r nvnfimiAtt fle mAifrieiT <W- ^Ci^iuktr cfc rn£\ 

ptn9urn r|i frqr uctrv4 gcnuO Pcr/^iicM-jpfiae ee^3- ^ j&(x*A& tjHit fidit 

<urc? tncoPucrritoc- firtC irj ^«ricwvnC/SA: ct^A^rtctrcm cm3m 

tcn? w Ac<" i4^t a>fi4ctnn^« fe nctut ut # inPnhtw' utg>&xt rev- <r* 

(^un4- «JMu?ef<Yv pi«mu*i'8/frmi» iicTtsyr iutt£c~cc -crivctn -pnctJH"*><■ P- 

no <rJV -»itf«iu fe*Ti <*ttn&i-&irrn <j’pF ^lov* VHJpn. fw eruerim/tW\ iie tcrSkt' 

& fkruturme effitfunfe/\«-<*i dffijm ftauftif mfurtiwJ er(fer^^cnt* 

(cU«ctnnfl ftC vejp* m^ithfw v«5 om*A rUc^Wm m«p vmt^Ttm-ftcr 

" t<nw w 7 f)>W' |L»«*H n-«^0» Pf- 


MIM&f 
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y>'ot erpcvi pu^na tTn&n* rt9 p»n$i«nt* ^«vncnmenti^ <*t- 

ni Siu^vo <5 mcvKrri frr^nfr* «t- ifh' fmC-SSifiitf iui:c- noiU> CcSto©, cfV inftv&rt ’ **-■ <T- <*£. 

S ^■■■ ^ jt a ^ A ^ j\ At ~ ^ A ^ ^ /v ^ 


fWnCmpTllfaQ Ac ^Xtt&n& lH ^ n*%iCc%tfl~/\(titk'citoiitue 1 

tiC C<mtftU0 lujif £5cnhU ^rmO c|V- ip4 mCC d|tnt*A rt?&n£ ^fVri^<rnCt>CTr» Ct f 

tnUrtttSy iyu\6- iit“T*tn6 cm* 1 tfe* ^3^ civp ^tc^" tW^_<$*ntw4 no ifat 

C? ‘Cmiffmr} nitifi <*f me c*m& tvt>u^t^l6\r nttfi rtrnt^UrTftcr ?>ri$ ftwn 

c*/P. 7»_is_ ~ -___ ^ __ -r JiL _ *Ll\ 






ttp* <* *USfct pmitumv PunntrGj 
^ Ct*$ x «m6 ftint e- nrftfoT^ j 


w»*e» (TCriui rtU^rji rlKtoi <crtft tiiit&r 

tv^Wy jU- o* cm Yic <i$ ftnc er C* ^ | 


nj CC$ ^MtC ntfftfm 

imiumc 4«ni #lnt ^TTUhhir | 
fecuGiWi J3|>itnS» utMm <%i 
Trtlto^ frev.- fJlT- 


« wfn«-< jh<» 9 no piriofrtr jWirt y m<3 

nf iUrn^VmUtf <hu»S»-m2 fiuicfat- 


tntfftuMMr tft h~ wmtnr pn*4cmSnn,<D&Jem*? c r m 

£V* o*44^ wn4 i'crn»ht u+A irftkiM' ^ telini 


>tuU£ tnu^^nf wn4 yi _ 

^TS? v«m.*, *4-© mfcj? 
mu; tnvf mKtlnmn? fit- cr cpxc %\*vC yymijf\m- » c ° 

fiS»*-'^^WfP«l «jr Sbfctg.feS? ««, in p,P,^ 


£rjr? 

htcTOlH&i 


■ ^ ! f).u> «H«e ^ 1 n JLj^faZn. R«Ja ^ / r ^r* 

st**u ^c(»-^?/n7:«v2r n;r 

in^i/hnrterCM*^ v^.ftxv»*- /^ P<rmfirtv8i inmtPi ^*T ' * , *PT te " ,e ' Crtrumw, 

^< flwfo fWg«m> winjntnfM? infii&xHi_a t w^T* ^ «< tfle^^huirt' 

« <n*f f «■^f* rcm»t*&/A fid&ieffii' c a p^xLc/^JT fl ^ mPi&<u* >uv^- ftiunO 

cp-yfcuAfo »^m,,„iH»4„,, 

T14117 -rvtCe eA- 4* cr wtrtnioficr, ttmmi*/ rrnmiA ^ ^ 

s» ^ •*»» f ^a>- -■ msjf£^-ir + 

Ritt, tyMft-AnvK. urCVrfowA Ojmn^ir iMfhortWrSmw^ I^ClT ^ f**^ 1 *» 

Prt«mr <&*&&, cft-^AnJT/Jlw, 

ftt»y*R»t\6 / nTin^r^ ySatnrrjp^ Snicr. 


Vv£g«mv nttn^-j» «• ^f«n4 ^ r , v UH f. ^ ^ 'r*W**hi*, 

4r>mOf rirttrl^utru- c~.*^ Vcttct-tnduvx. 

r w m» w rn ^xm»?^- ” ' ‘®* «ntc^h^ 

/f <p4WiK«rr Stffflm) yitrdrUovw CL^o f 

1 -n^ifttJr^ nw»cnnorn<t»,~J g>gn *'^ynunia. %»h>h7* 

u fr <® rf^*- «js L^r* r „ n r 53 ^ 1 % < 5 r^: 4 »^ 

«>"»' C*lnj «“** rtr.dr.4i rrnmitt- yvoMitofS rt- tnnifTUnt^/(X* JX,? $T *h & % - 

r* fr»^“V w -** rth--«- we. ^ 
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r v? t rr*'*'* a °tp 


|^m-V0AflWwTlW/1l4n>^ f»pru*0mtvt*M«t+fi, 
totu prm4»wRaA*tA t><A*4 awSfcvc/ <<SW4 -ptw« 

*f-&N?mV «^Bfc 


««AaRKw*. P 

^ A 


ra 7 ^ ctwc® 'arefcontnMWe/Cr- 


iHnilu^ i»cM inuipu/ ut-^ Wt*Tpw«^ 
HW' mmoV' TWrrj «A|7 tnMcdttv- 

ww&Mi «r -<1U» ! .4& -r»«4fr»l? o^etrt^taev 


n IJtrTMttMitj «p Ifutm* /*&>' f^TV” A 7 7 *^ 'f»«w i-nu i&*a*a fwrtt- 

iuwa nftMiA/ $tiunUM# -y «ma 'pmopvTWPutr- IV*»' »mv tovm* ^m%vt)n* tuti,-?#?. 

•o-v JhuMtf #6 mux mvrht' T%tuy Vft* - 40U^ inhiteAtr fi&*m6evt/r&Jfc 

fl-fij* Adl < T*W^ vem&Wii «t-<t6AA4& dfivwjxt-' ru ** r1 *? eQttntiee-/ «■fU-T*i ft-tu^un 1-i iaSf i 
infbtMif; fioct ) «n u » twfc ptWflrtwer»> «frcvtmmt* tnpntocr» ArAnfthu 

w «fa w» Omenta trO&ifanttt/ »eiMiift*ctt''. 

IpWy» «uT vQjM&fatttt <«*ecu*«R mfltKmtn $<r %ymhjjkttt*r ’ AdktA/j^**,. 

^ea^9i«fium^Sr^«p<p^»nt»eAtW^a#P#t^«B9fvt*? _ (1 - 

nttutf/ «ena «wft» ■neflwetmtt**ae f mft;f IWflW j^<Mar maAm£ 4fccGr fe-SJrfcnSfcn^ 

er f-uPf fptue cWu<9 cjim^urffUm^cptn^f«me Wt'‘7UWm#U6 fitntva pGi t4H f 


°i( ^^^8^2Lg*g*!*^ twafotufl 
fi W vqv ««<*« uuetcuiib m^ti 

«FeukfciGfittawfcSrrp»** mt * 4 
nitujf wn4 ^fV«w*w<» f*e,n 


TitVAuUr 


‘4< -pm 


ptn# ««f 

Rintxiv Qf- 


uft® iwn£tn^ 




i «7 tn F** A<in«, 




CUMA M4 
lUPIMt? «Mtf 

<wiR 8 


r Sltf flEV 


* ‘$2* 


tfjp«d«t»?lvd 

VfijWTM trthvf/'' 

«nAw 


• «f-asht^j m- <sr 

-£mi(P0r*u . 5^ Ai 
^ pfUitfr 

tv^utume 


l 7^ # fu«*4 Whwe n 

jh( cCh^v^^ Cf* #Ui*< <**•#> <rt4 l^rSiieilUnj^ $**! rferrtu# JTj-C- 

t*- 0T wcffff itjc*kmme/&gi+ ia£#tiuu0jfhui^ / o?A»fe 

<t(JWim*nr wmtfienf-ttj Rwn(W$W- 1bpit&lci^<wrK^ f.pome/et-? +%C&tJv\ f 

W MM«f <*fin6#nSt ihirvr^V^« 4 ^i»»*fiwn* fc- tnozt%6 (Jfmtiiftctifiifr. 


c.fckiTino* 


t 4><uw t 

fi m Ifcfifli? p*rtfi ( wt nj Vom- j 

( 5 U“ ixtAuc/ 117 cvtmm^itRifWrfi 
cva> - l 


«v Fh^ 1 


aCPuj/yyf ta^ rtUM Cwi). 

mrmic. & AttTintvA ^»»»< 0 3 f tyrnifjo mA^ponp- ucin-(^m-w-(Wmi* 

P?i«cr Pom0\(?itr p«Aet ttj cvwmne ^«njcn^ttAtC^Omojp tpnvs-tu- 

pw 17 ct p*»«» p 9 ri# n*$*v&r fatum 

fittf ftnff? p*v&, Htnjtiom- «■ p4*m#/-^ Aaw# aTRu ««■«p 7»t4ft»p<mA fiycjtttf *iai 
ccMuc/ »i^ cvtmm^ARefW^ ^ 7 »»*» «iru^ntv/ dSiftcut^- iXfcvmiJu*-,lt) t#nj. 

^Br <*£$&■■ Rui^pc-n«n#'Adti«# tKoU-ifWw? TAnfiRtAMp «<S(UWrcU$/«r -ut- 

r^fimi^T^g.nwfc Dii- (^U- &£?f\?Ur di-m A C,orR^ctvffc - 


»12 wn*iriu»i; • mu* 
t? me&t&r) fi* 
^nfetmtp ine-^^ntU 
aml* aP «tritm «t», 
ume» ^tf-mrftf v( 


m««A«h*p ,fiW -fe eft, J tntm^ itr $C&%tn C» m4fi 
<^ licur ^ ANAft mu$' flr^fen* 

{ijhPtA&viti tW^ntoii &m 


r™T*T'r¥*' ain **i * *™*frr 

rnu tK^tm^-iir.iTiO ht>. 

<g- u^.;| 

c» jtuK^ mmamSiS fi 

Ir^wt* <fct n?Va»f nr 

A»#/ fiutuny fi 
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nS« t cr c*' Pf\t>\uGi\pcei 

rr\ 


m.tvihi* fHaitr %\*cve pia *i?Uftvvvi e? uttr? Ccm jV SffcnJ 

f.rom^Snmc fofpurmv tuv^ttrv pcOtur c*\ incrfR^ir fip*4»nr 

ict' turujcnSo itCMtvOm;* «lvwtfii cjm* Ar&pmolu* . p<spi»* 


ytfT' ru i i*jv f »%v' m -» »7 - • y J rtlUv ii ^^ir nvw ,’fc. • |i«|»"v nn>w«^ir cr-TVJ 1 ^’ p» M t ,v 

,.r in Ccm-<»*uk <p*«* ft-'5?jfrnWW- »27 lSi- fi*xre(tf<*-- yStj. St**£fVt *m*M#i«m-«l£tAaiii6 
;-.rtr to-yme m«Mfh<U<r & ypjfa 1 <M«n» et-aff»** SWt- »5?m-«*_^W imtefeintni^f. artor,- 


‘ c - trmifhtm* Aoni* 


i craumri^m * ia »n»ii*H»»ii\^r ‘vpin* 

tfSp/lww**»/»** A&t®Atu J, fir ytf iit r^ue^fir^.^iij. * J?m<w 

. v ni «(toiriccvit .ue-P fi^m© »ij Qom. attStle pt wfNiftt* cr ‘■(Wcflmo 

a* _ .1' 17 r <1 n . Q ^ - CP+ n f* _ - ’ f* * 


\ v^im «IbtrKCvtt . ur-p fiim# ^vv4tr wj *^y« «P”~ r •'-r 'a^T^! 1 ™ 0 

^t-ft Oim^ firy^ftmvy Bfl m* ** vvnt* rt^u#. Mt^P ft f”“6 «pffi^Opuhriufcpf, 

u*0 tnfiitt SfcGert* ^HtcffUh). 

?J H TF rtCp w(/\hio© inftvt pfflr SVitflum <rfV9iScnSl.Tr,. ‘ 

gu«l Wwjjiw^mw/teit 

SpaSSS -%Pm- A 

S.tflfcwC trti »»*♦ <MM* Wr 

1*««tV1A' tltftX&tAttU* cjV ftfoM* 
t-..? r 55i* ^wflUtrownjntnc-*■*■-— 


"lilTWl f 



'-" nr -^r^Tur* p«^ »«..•*•£- 

trfhl n«* MTiylWr h- 0 o^rm»o(5Vtnm^ h#W*, WWin- <tX* c r 

- ^ 5ff^*^*f**(?**i^^et-S^pnm71,<M r 

. 'T a. aL^, J r ^d. ~fP " 1 


£L~. MiHHttWV . ff 
4 mi^<iUu 6 / Juxfc» *r>fhe*- u ^ >* 

,i»i40 ^ACcit* tt^KP^ **■ 

ip#itlp4 atiiuiv ‘ul* pni*“ 


Imt^ctvr^v^, iit et" 

W» u&M qrmcicfe 
.04 / 


^ifR*it»M«4^i4/C f n__ 

»tr rtJmrt csrnJj JTe tnUi^yrMtmr /tm «a ( r ,iT, 45 »i'iu> <,fer 
,nm€ ,♦*-.-&• vefhf r r ^T ^5 ftr ir? ^ K 

pviprtW*’ m«wi i*r KfUt i-n-piTU./ <pi*ctue> cfV/ rp «fil «f^rrwitn» fi c afjnufi 

^yprn J\nwv8p ti[i^"<}tcnv n *f'' qiw««n5l»»*i cft^- Aer m8kr»o r^i<-(Ti»r( 

. ww>i n«iitff ^ Ajhi -mf 1 nnw*' |W fifhmFmv et- jp 

^Hir* fit «Nn»«,/er r riiempffctjn^KV^ p*P«v 

~yV Cn l' f* ’*" V,Tn0T \ r " ^P*\T?,^ <r «f - ' Olftitmi/rp^i 

«w> *tenwjb, frti cv«tHe tif «rQrtfKn. <ft-uv •^WteWAuw, mJUMV 

rtl T^ ^tcn^fb^arWe?- ^ «t Pvet p.». <T ^W m p 

^ i* r^-Tr 1 r ■•“» - 

1 £cafe^.(iw 


rtWVIt 

jff j* . 

C«^*” «■«"«*• =*• -A. (i. 'f-7'^: 

I"* 

_ p #| 

<r T w< r’ ^ “f 1 " ‘TT”'" ^" €M ^ w "*r^ ‘T mu> '^‘ R^voO 

aJs%|h».We .^i^TripR^ *7^^7 ertnfi^^n^rn.o %r,L f 

(tO*crv\ nV?V^f<» r '; UUf,v *f«<* 'J»Jiem<. rtiti *«e pon o? ,n,'.* ^u^cnr ,»A.f 

^Uvf» itf tnmiSt' f*® hV kinfte«f •»vn* fUc «ftr p^nj^ ^ nr 
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VLc e* S?llofr cfl- Pv4 »flS"H«-p»te .mwtw ciTfl«- «rtt» R^tme «*£* cfl-w.-p.TTW», 

t^rni fi*»*cpfft*-pvP«<- ttm- fpt>- & 

— iMrrtffein^*^'^^- 1 Jp ? <<^^«'«f*'^‘’f f5:r /’ M1 «F t* m * Tri^wcnJfw/St-cfl-flwm# 

rmS&- p^uCJ «tfnRvydfcm»^ rrOwcrrfU» mijoit- ferrrwi ^pr. 


cftnf 


ft^mj » (Tm* 0 nuC- mM< 
1 llndUt^ iHiV* wprcfVtPa 


mSkunr/ ^ otfcn J&+ &?*♦*<£ «u*xx*>*& ><t£im»r AtoWP 
__ rfVUW *f<f*- f 7 "* «pp**- <p «wf crB aflG-, <*. 

vj m «. mu »«fWjpt? dB t&fl pt*« V*. 9 t .♦.*<- rtc^ TiCr Wfllo.?, fif», 

' VCtn**v< tk»ni*^ w«v* f ^pcHi— om *4 wpAcidt»^/ .»£-0 *v ff-ftcti MS/^pfiTcm i(R< 9 wmi 
V(MT' 4*c? w»fl<*cr*v.i vcnHjrrfcir •# f**,# <p cerSm^p WM filft-fl 
,fp,« AUe A? #<r At- ♦**.« iSUfc ut- \v <p 7 pp-rttU*, ((.rtWfrtr^ «♦•«- frn* '«rffr* 
fi*A' «Silo*- •F rn ®' a> ' occffrtfrvr’fWir 4®4Wfp «*" / **** e ’ 9pntT«iMf < erro* <wp<n«*. yST' 
in fhw <f- faaJ&fl *** ^ mAcm) p»«»p»*r ut-&f*£jkan t» JW.fip- <ft- 

ficl- .ureA rh twtww ««f®"hfl^ 5 *»T<», 4 cW« fon*"^ecJfcnt- ♦«WttoTH- «jjp i»ct,V «»• 

ifqtuf"**- 4* **["** ***‘ tvi •** •*fo)'tn(u&t*t-AfTj 

l&xnb tflfi .4- 0.4 «mritefp fu-O» fW «*/ <**rv«* <*&*« ,&o twowfl cft~ „■ - . . 

«4<- 'fcefft*# <*"*7 fbttpA#, ‘XeSSj»*»/ <*"p" m * W«t> 9 i* 

^JJn «cncr <y9«tS?«tf 5 ^ m#mM 0*-pfl A** "Jflft** 17, •*'■»<«/ p»»f <£„, 8 >- «rot-ST <&». 

£, *<7J- ptPiC- w^Thtlr/ «iPtffifl/ OMift H«- cj*- 4 p«Mii* IW Mmtuf? t»^fr M r5mc r 

,C&- J* #**••*» fluwii-THtW» * tU _'j m *f tm4 weppUfl, 

n J oi fb»M+M flnt- lofl ow^tc-/ ,^-.p*rtv*J»^ fl r »- ‘W*’-«-p»?, t£c ^ inpftmrrV «KAS 

»M*# cttitri f H IJ 

’ 4 &« u Me Stnbi T ii ■ncTflCppt^ tr&m ntvp |[ cvtt r mt*Keft- 

itv^vitwv '<pl«et»p<.v<rvc p>fT»rmecS^n^trn-nc^^S»»»' '' < tbtrfh-«r 9 <vmcn^,ft- 
^ ♦« 4 ^* <T oJ flvv/JntCtaf^-W*T ^ «ut fr«Roti*MC/ itt-p- fji^ mnnWw «dnittctu»; 7 
qMiftfe*-^ iVW p«- TTVrt-nSrttt* 1 ^mtfcetttr 4»cwwffr^cr mtMft-.ff nc or n^u^ptCtTi 
u,*n"rt 4 fi fT p- <»&m»*tT»«r' fnrt tfR q»,\ tomr pA rrlkcrcp- ncWwftc- tT ^ " 

I mhw, t^ eoftti7 »wr utwne «peoW/ # y <|W- **»*• n? n»Pc* 

ir-T-r.Tf^.. 

»@! 5 tvS^dknr tS,W« 

»iv? wwnt^ (vf pj44WT»*M« cfV cmcrvdlitc-^ wt- C-jH* nv-jrpitl <1-11. <7^, 

fit»tc 4^»^. C«s 1 veciart c«***t»u»fl ftn|- j»v.wn^»|- ntwnW 

V ^ 4r “ ^ 

vcmvitMv aPhQMC'J pprHt/ E»ti Smin-clv**,. 

' * 4 ^ afcr * a '!r n ’T py^^i-p^rtUBc c^uui 

Krsr«»n«p«,rFji< *£-«/.•«.«, L,E«w, 

,^»4^ ^P.r^^TT.p» 4 ^ Wp«epa^<«-«p«p 

UV4f ACtx>v> cf f.rj Sa.aA* ftor ef- rm^WM m+-Pt«- c-ilt-A- pt»,- 
. eJfl-mScW hmr vcpfotW/tftv- o«« et^»cn«r/ cefl 

t»Urt^ C?0 i ^ P-rtSviO W,t flutM^yw^^U- - 

*" MC»< 44 t" Cf paT.WnAp j^^^^U- 

■ 


ucnunrtt 


<x*Sfy 


_£Tife ? E^ 

cpitH^ %U4W/ 

S? farrn / tfyccnS jg wgftfa^. 

fi- Aum* \xyr4faSvL4 mS2etn4(&r cuctfik 

ftaen r i£R mt |Wn^o #rj|V itfyflAr antie’ «nu ufy tnmJK^ 

_. - f ^ b+tJ +Jtfe »5U; m»!c ^ t*xi 

g-^r-" “'l"“ f r — s 0 f^'W i «-r -JforfiL* Z£ 

'|»«tiiwUff-fl*** - ^ p"‘«*‘PWp*' kfTSJRwfT/rf'»4t»4e.P 4 ^a/I .ft-fe- 
^tWntwt j gcrrjtY^n rn SI mcSit# pit^Wit#, ^#cp cr-tffi» p4nj?i© ^t»pn# <4 XUVon 


Yr ^JF- mmi- 
^V^jyfrrui# et~ 
c rtr? 


Uix- 1 IP 1 ate- 


tpotur**- 
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I'*! ^ JyiW 'ytnocrannmi CHttiurrviv/ 

(fi^53** vv^roe' vcffjjtiR *vv fct&<\nt ti£y+- *y foditu m fyuvt^uP ^jFHrnSul 

nCcv|Vimcn$ ^d ^&vnjc - <»fitSKrr*<* *uSlad cUxSe^tienStxntf ut 'mtOcp (C m* 

^pW»«Mro V wS?ct^ Mih r ii* X*^ hw"&• ctift <|vnihitJ? 

4su*t> nT>pcn(K*» ff*^* £ pP- cH“ £ Jainue, fT* ** #pn**tOt <&d? tuv • £ft- 

(£t\r> IW> ccvST yuto atcnScnJ&i* Jbvnui c>rcfficm&/ ut © • 


£<-vn Kii^ cci* ytif® prmrt orejyioriit^ «r w • 

frtcty fexxati* -inSictc rApiAc^rcvi v*JTVnt“. c^cvcwi VH^fft 

di!rutvttj Vytwtw jnStrre vcjyy^' na 

e*frvccvi ^ ~ ‘ ^ 


vntv fvo* »i> 


yp" ^ttwnvr incicre ocrud fvruiM^ty pmtirn nftntrwr 

c*cvcc*iycfiiri*r.f\ciit cpcci\t&& fmiecuUfi-ut X ufV^b h* 55£ Atadh c& i*u* 

*cneuirr>*2fct tu* Skut- <t(ujvu fycc fiew yvfft*' ir» cm* nnOrvtr &j?vvc Vfrht ^crfTum^ ^t- 

yyum fliff* Smcju**^ rvt- <*♦- Vftf WftAnt- mfV'8W& 

iP^fc P*V ^ R«e/X-Sr fcv-(t$<\nc oetty %cn? -no <wft «tctvT tt? Rtrfo' 
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PRE FATORY NOTE 


T HE preparation of the “ extended ” text which follows has cost 
the editor, even with the preliminary aid of an expert in the 
decipherment of contractions (Miss E. Barker), a very serious ex- 
penditure of time and labour. 

To begin with, he had to break up the continuous wording of the 
manuscript into punctuated paragraphs, using capital letters where 
called for. Then began the far more serious work of correcting the 
mistakes of the original copyist, and of checking, and re-writing on 
a uniform system, the endless quotations made by the author from 
the Bible and the Civil and Canon Laws. The biblical quotations, 
curiously enough, proved to be the most faulty. The, much more 
numerous, legaJ citations were generally right, but needed endless 
typographical amendment in order to render each distinguishable from 
its neighbours, and its parts distinguishable inter se. The following 
statement will explain the difficulties of the task, and the steps taken 
to surmount them. It may also not be unwelcome to readers un- 
familiar with Civil and Canon Law. 

The mediaeval method of citing the Civil Law is comparatively 
simple. First comes a mention of the collection from which the quo- 
tation is taken, whether from Justinian’s Digest, Code, Institutes, or 
Novels, or from the Libri Feudorum ; indicated respectively by “ ff.”, 
“ C.”, “ Inst.”, “ Authent.”, or “ Feud.”. Next comes a clue to the 
“ Title ” of the Digest, the Code, or the Institutes, indicated by setting 
out its head-line. Last comes a mention of the specific “ law ” to 
which reference is made, indicated, as a rule, not by its number within 
the “ Title ” but by its initial, or catch, words. Citations from the 
Novels or the Feudal laws are somewhat differently managed. 

The system of the Canon Law is more complex. The large col- 
lections, cited by Legnano, are : the “ Decretum Gratiani ”, the 
“ Decretales Gregorii Papae IX ”, the “ Liber Sextus Decretailium ”, 
and the “ Constitutiones Clementis Papae V ”. The two last named 
collections are respectively indicated by “ Lib. VI ” and “ Clem.”, 
but the source of citations from the “ Decretum ” or “ Decretals ” has 
to be inferred otherwise than from abbreviated descriptions of those 
works, except that the “ Decretals ” are sometimes indicated by the 
word “ Extra ”. 

The Decretum consists of three “ Books ”, the first of which con- 
tains ioi “ Distinctiones ” ; the second 36 “ Causae ”, each sub- 
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divided into “ Quaestiones ” ; the third, entitled “ De Consecratione ”, 
contains 5 “Distinctiones”. References are made to Book I by 
“ dist.” or “ di.”, preceded by a numeral; to Book II by “q.”, pre- 
ceded and followed by a numeral; to Book III by the words “ De 
Consecratione,” “dist.” or “ di.”, followed by a numeral. References 
to the Decretals, Sext, and Clementines, without any mention of the 
“ Books ” into which they are divided, specify merely the “ Title ” 
in question, indicated only by its head-line, e. g. “ De Iureiurando ”, 
or “ De Sent. Excomm.”, with which the canonist is presumed to 
be familiar. 

The ultimate reference in the case of Book I of the Decretum 
is to a “ canon ”, in the other cases to a “ chapter ”, and is made as a 
rule by setting out the initial, or catch, words of the canon or chapter. 

The preceding statements must not be taken as exhaustive, e. g., 
the third Quaestio of Causa 33 constitutes an independent treatise, 
entitled “ De Poenitentia ”, consisting of several Distinctiones, and is 
so quoted. 

In this “ extension ”, pains have been always taken to commence 
the head-line of a “ Title ” with a capital letter ; to distinguish be- 
tween “ canons ” and “ chapters ” ; to print the catchwords of the 
ultimately cited “ lex ”, “ canon ”, or “ chapter ”, in italics ; and to 
mark the termination of each quotation, where it does not end a sen- 
tence, by a semicolon. It is hoped that the search for a quoted pas- 
sage may have thus been rendered, to a reader armed with the indices 
of catchwords to be found in good editions alike of the Corpus luris 
Civilis and the Corpus luris Canonici, not prohibitively difficult. Such 
wrong references as have been detected have been sometimes indi- 
cated by a mark of interrogation, (?) ; sometimes they have been 
enclosed in brackets [ ], after which the right reference has been 
inserted. 

The original treatise is not divided into chapters, but, for con- 
venience of reference, the chapter divisions occurring in the print of 
1477 have been inserted in brackets, so far as they are applicable, in 
the margin of this extension. 

T. E. H. 
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incipit TRACTATVS DE BELLO domini 


IOHANNIS DE LIGNANO 

DE MEDIOLANO IVRIS VTRIVSQVE DOCTORIS 

R Ex Israel mutavit habitum et ingressus est bellum," iii Regum xxii 
capitulo. • Israel est solium Domini et, ut scribitur Ieremiee iii cap., 
" vocabunt Israel solium Domini.” Et hoc est patrimonium sanctae Romanae 
Ecclesiae, cuius caput est Ierusalem, id est alma civitais Bononiae, quae vere 
vocari potest Ierusalem. Nam in ipsa quorumcunque scibilium, et maxime 
iuris, dilucidata est veritas. De hac scribitur, Zachariae viii cap., “ Vocabitur 
Ierusalem Gvitas veritatis.” Haec " formosa sicut Ierusalem,” Cantici vi 
capitulo. De hac etiam clamat Propheta, Sophoniae i cap., “ scrutabor Ierusa¬ 
lem in lucernis ” ; et Actuum v cap., “ Replevistis Ierusalem doctrina vestra.” 
De hac etiam scribitur Apocalypsis xxi cap., “ Vidi Gvitatem sanctam Ierusa¬ 
lem,” et ibidem xxi cap., “ Ostendit mihi Civitatem sanctam Ierusalem de¬ 
scendentem de corio,” id est Bononiam. Et vere de corio descendit, Cum ibi 
fons veritatis, i urium quae adeo per ora principum promulgantur, viii di., quo 
ture ; C. De longi temporis praescriptione, 1. ultima. De hac scribit Apostolus 
ad Hebraeos xii cap., " Gvitatem Dei viventis Ierusalem coelestem.” Et idem 
Apostolus ad Galatas iv cap., “ Quae autem sursum est Ierusailem libera est.” 
De hac etiam scribitur, ii Paralipomenon vi cap., “ Elegi Ierusalem ut ibi foret 
nomen meum.” 

Verum etiam, permittente Altissimo, et superius disponentibus corporibus, 
haec G vitas Bononiae, ut Ierusailem, ad extremum mutata est et devastata, et 
propter inhabitantium delicta innumera, odia mutua, diu comminatus est 
Altissimus ipsius destructionem, ut scribitur [Iudicum xxix] iv Regum xxi 
cap., “ Delebo Ierusalem sicut deleri solent tabulae.” De insidiis inhabitantium 
scribitur ii Paralipomenon xxv cap.,* “Descenderunt insidiae in Ierusalem.” 


* In fine, "tetenderant ei intidiu in IeruMlem." 
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Et propter superbiam inhabitantium comminatus est Dominus per Prophetam, 
dicens, “ Computrescere faciam superbiam Iud® et superbiam Ierusalem 
multam,” Ieremi® xiii capitulo. Et propter hanc clamat Propheta contra in¬ 
habitantes, dicens: "Dabo Ierusalem in acervos arenae.” Et alibi propter 
hoc clamat Propheta, dicens, " Ponam [Ierusalem] Samariam quasi acervum 
lapidum,” Michaeae i capitulo. Et propter hoc clamat Propheta contra nutritos 
in ea, dicens, “ Contristatis Ierusalem nutricem vestram,” Baruch iv capitulo. 
Et propter hoc, scilicet inhabitantium excessus, factum est ut exercitus regis 
Babyloniae obsident Ierusalem. Ieremiae xxii capitulo. Et propter hoc 
factum est quod scribitur Ezechielis v cap., " Haec est Ierusalem in medio 
gentium,” id est hostium. Poenae causa factum est etiam quod scribitur 
Threnor. i cap., “ Facta est Ierusalem sicut quasi polluta.” 

Alma igitur civitas Bononiae vere Ierusalem nuncupatur, et caput solii, 
id est patrimonii, sanctae matris Ecclesiae. Rex autem actu regens et gubernans 
est Reverendissimus in Christo pater et dominus, dominus Egidius, misera¬ 
tione divina Sabinensis Episcopus. Hic enim mutavit habitum et ingressus 
est bellum. Nam de throno pacifico, id est sacratissimo Collegio Cardinalium, 
et de latere dextro sanctissimi Papae Innocentii Sexti destinatus est ad recu¬ 
perationem Ierusalem, id est patrimonii penitus deperditi, et ni ipsius recupera¬ 
tione mutavit habitum. Nam, relicta pontificali quiete, ingressus est bellum, 
et bellum forte ut princeps serenissimus. Nam ante ipsum non erat Rex in 
Ierusalem, ut scribitur Iudicum [xxii] xxi cap., “ in diebus illis non erat Rex.” 
Et propter ea dixit Dominus ad eum, scilicet dominum Egidium, “ misi te 
regere super populum Domini,” Iudicum ix capitulo®. Et ipse dicere potest 
“ elegit me Dominus ut essem Rex,” primo Paralipomenon, xxviii capitulo. 
“ Et ipsum constituit Dominus Regem super universum Israel,” i Paralipo¬ 
menon xii capitulo ®. Et iste “ Rex surrexit de solio Domini,” Ion® iii capitulo. 
Et bene ingressus est bellum et feliciter. Nam ut allatus ala duplici, scilicet 
summs prudenti® et fortitudinis indit®, omnia iura sacrosanct® Roman® 
Ecclesi®, tyrannice usurpata, de nihilo produxit ad esse, de tenebris ad lucem, 
ut dici possit quod de nihilo aliquid fecerit, Genesis i cap., et lex unica in prin¬ 
cipio, C. De rei uxori® actione. Vere igitur, ut Rex Israel, mutavit habitum et 
ingressus est bellum. 

Quia igitur Rex Israel, id est patrimonii, et maxime civitatis, Bononi®, 
qu® est vere caput patrimonii, et qu®, sic ut supra dictum est, de extremo ad 
extremum deducta, mutavit habitum et ingressus est bellum, et hoc diebus 
nostris, immo et pendet, satis videretur incongruum hoc sub silentio penitus 
pertransire. 

Idcirco ego, Iohannes de Lignano de Mediolano, minimbs inter ceteros 
iuris utriusque doctor, ad vos Reverendissimum in Christo patrem et dominum 
meum, dominum Egidium, miseratione divina Episcopum Sabinensem in 
partibus Itali®, pro sancta Romana Ecclesia Vicarium Generalem, et verum 
Regem Ierusalem, transmittendum concepi tractatum facere de Ierusalem, id 
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est de civitate Bononia, et de Bello, quod habitum mutando estis ingressus, 
hoc ordine. Nam de civitate Bononia ponam sex causas implicantes qua 
acriter contingerunt dictam civitatem, ab anno domini MCCCL usque ad 
MCCCLX, maxime propter qua insurrexit dominii mutatio, et cum quotis 
temporum et aspectibus annorum circa meridies dierum quibus haec con¬ 
tingerunt, non autem horarum. Et haec appono quia in aliquibus tractatibus 
intendo iuris metas excedere, explicando aliqua qua forte evenient, et cuilibet 
causa submittam unum tractatum vel plures, ut occurret. Aliquos tractatus 
transibo sub silentio, aliquos explicabo, unum solum exnunc publicabo, vide¬ 
licet tractatum De Bello, promittens, Domino annuente, singulos tradere expli¬ 
catos, tempore congruo, et causa cessante inhibitionis, supplicans eidem Reve¬ 
rendissimo Patri ut imbecillitatem intellectus supportare dignemini, et hoc, ut 
modicum suscipere exordium, corrigendum si placuerit et reformandum, iuxta 
gentilium Sapientis auctoritatem : “ Exiguum munus, etc.” Descendo igitur 
ad themata, et ex causa ponam in figura. Et ecce. 


S Edente Iove clavigero, clementiam * * * § Sexto ferente, super cathedram pisca¬ 
toris, ex eius edicto praepropere Mars } accessit, ut libere ingrederetur 
viride et floridum Tauri pabulum.} Hoc fuit annis Domini MCCCL, die viii 
Iulii. Tunc Sol in Cancro, Grad. xxiii, Min. xxxii. Luna cum Leone, Grad. 
xxviii, Min. xxi. Draco capite geminabat, Grad. xxvi, Min. ix. Saturnus in 
Ariete, Grad. xxvi, Min. xxxii. Iupiter cum Cancro, Grad. xxviii, Min. Ii. 
Mars in Lrbra, Grad. xi, Min. xviii. Venus retrogradabat in Cancro, Grad. 
xxix, Min. xx. Mercurius Venerem sequebatur in Cancro, Grad. ix, Min. x. 
Et tunc altissimus filiorum Saturni, § circulum || gestans a Iove.f interius 
viperatus, ex limbis lateralibus tribus ** altis viperis exsurgentibus, a septen¬ 
trione descendens, intercedente Mercurio f} Iovem, cum Marte pervenit in 
pabulo, et in pastorem perpetuum gregis Taurini exstitit assumptus.}} Et 
hoc fuit annis Domini MCCCL, die xxiv Octobris, Sole . . , Luna in Cancro, 
Grad. ix, Min. 1, Saturno in Ariete, Grad. xxii, Min. xix, Iove in Leone, Grad. 
xviii, Min. xiii, Marte in Sagittario, Grad. xxiii, Min. xxxii, Venere in Virgine, 
Grad. xxv, Min. xx, Mercurio in Libra, Grad. xxi, Min. xxv, Capite Draconis 
in Geminis, Grad. xx, Min. xix. Cauda, etc. 

Post temporis lapsum, operante Iovis clementia,§§ necnon et circulo |||| 
quem Saturni filius ab eo susceperat, factum est quod Saturni filius Iovem in 
pabulo verbaliter suscepit,et ipsum primum gregis pastorem recognovit. 


* id est, Clemente Papa VI regnante, 

t id est, exercitus comitis Romandiolse pro 
Ecclesia. 

t id est, Bononiam. 

§ id est, Archiepiscopus Mediolanensis. 

|| id est, dignitatem pontificalem, 
f id est, Papa. 


** id est, tribus nepotibus scilicet M. B. et G. 
tt id est, dominus Iohannes de Pepoli. 
it id est, in dominum est electus. 

$§ id est, Papa demente. 

IUI id est, pontificali dignitate. 

id est, Archiepiscopus Papam in dominum 
recognovit. 
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Hoc fuit annis Domini MCCCLII, die vii Septembris, Sole in Virgine, Grad, 
xxiii, Min. x, Luna in Virgine, Grad. ii, Min. xxx. Capite in Tauro, Grad. 
xiv, Min. xvii, Saturno in Tauro, Grad. xxiv, Min. xxvii, Iove in Virgine, 
Grad. xxix, Min. xvii, Marte in Sagittario, Grad. vi, . . . Min. xx, Venere in 
Virgine, Grad. ii, Min. viii, Mercurio in Libra, Grad. xxvii, Min. . . . 

Ecce Taurus hoc tempore modico trinum contraxit matrimonium, nec 
erubuit, vivente coniuge, nunc hunc nunc illum meretricali more appetendo 
prorumpere, ut dici possit de te quod scribitur Isaise [iii] i cap. “ quomodo facta 
est meretrix civitas fidelis plena iudicii ? Iustitia halitabat in ea, nunc autem 
homicidia. Argentum versum est in scoriam. Vinum tuum mixtum est aqua. 
Principes tui infideles, socii furum. Omnes diligunt munera, sequuntur re¬ 
tributiones. Pro pupillo non iudicant. Causa viduae non ingreditur ad eos. 
Propter hoc ait Dominus exercituum fortis Israel, Heu ego consolabor super 
hostibus et vindicabor de inimicis meis, et convertam manum meam ad te, et 
excoquam ad purum scoriam tuam, et auferam omne stannum tuum et resti¬ 
tuam iudices tuos, sicut fuerunt prius, et consiliarios tuos, sicut fuerunt anti¬ 
quitus. Post haec vocaberis civitas Iustitiae." Sic contingit et continget de te 
Taure, cum tripartitus fiet semicirculus, surget quies, fluet motus, senectus est 
obstans, sed vitiorum iuventus hoc operatur. 

Huic causae subicio tres tractatus : unum de Marte, id est de Bello. Istum 
publico. Alium de Iove, id est de Ecclesia, et ipsius gubernatione per pastores 
suos, et per aspectus narratos, quis exitus ipsius prosperitatis et adversitatis, 
maxime respectu huius temporis, patrimonii. Alium de Saturno, id est de 
Imperio et ipsius gubernatione per proceres hodiernos, et quis exitus prosperi 
et adversi, maxime respectu regiminis ecclesiastici et temporalis Italici, licet 
aliqualiter transcendant metas iuris. Hos tamen nunc non publico, ut praedixi, 
donec cesset causa urgens. 


Secunda Causa. 

P Ost hoc, Saturni filio combusto,* elevatis tribus supra nominatis viperis,f 
Saturnum aquilinum $ in cordis centro gestantibus, et combusti thronum 
ascendentibus,§ ipsi indivisim in pabuli pastores || suscipiuntur, Et hoc fuit 
annis Domini MCCCLIV, die xi Octobris. Tunc librabat Sol Grad. xxvi, Min. 
xxii. Luna rugiebat cum Leone, Grad. xvi, Min. xlv, Draco caput tegebat in 
Ariete, Grad. iii, Min. lviii, Saturnus geminabat, Grad. xxiii, Min. xxiv, Iupiter 
librabat, Grad. xxii, Min. xvii, Mars in Capricorno, Grad. xxv, Min. iv, Venus 
luxuriabat in Scorpione, Grad. xvi, Min. xiv, Mercurius in Scorpione, Grad. xi, 
Min. xlvi, Draco caput tegebat in Tauro m , Grad. iii, Min. lix. 


* id est, mortuo Archiepiscopo, 

I id est, nepotibus, 
id est, aquilam imperialem. 


5 id est, succedentibus Archiepiscopo. 
|| id est, in dominos Bononienses. 
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Post parum temporis, sorte posita super hereditate combusti,* maior 
ex viperis f in pabulum solus elevatur. Hic non do quotam, quia non pondero 
ad sequentia. Post haec, Mercurius,} a viperis penitus exterminari perti¬ 
mescens, intra pabulum ut pastor assumitur. Ecce hoc tempore brevissimo hic 
Taurus, luxuria furens, aliud trinum matrimonium contrahere non erubuit. 
Et quia sic luxuria furens in totuplici contrahendo contubernio, naturam pur¬ 
gabilis excessisti luxuriae, pluit Dominus super te sulfur et ignem a Domino 
de coelo, et subvertit te, et omnem contra te regionem et habitatores, et omnia 
virentia terrae, ut scribitur Genesis xix capitulo. Cum linea recta semicircu- 
labitur quid tibi curvum est rectificabitur. Hoc autem fuit annis Domini 
MCCCLV, die xvii Aprilis, Sole in Tauro, Grad. v, Min. vii, Luna in Geminis, 
Grad. xxviii, Min. xxxi. Capite in Piscibus, Grad. xxiii, Min. xlix, Saturno in 
Geminis, Grad. xx, Min. xvii, Iove in Sagittario, Grad. xxii, Min. xv, Marte in 
Geminis, Grad. v, Min. xxi, Venere in Tauro, Grad. xxvii, Min. xix, Mercurio in 
Ariete, Grad. xi, Min. xxii. 

Huic secundae causae subicio tractatus de temporali dominio universaliter 
infra Imperium, tractando ipsius originem, ipsius species, divisionem, suc¬ 
cessionem, modum gubernationis et conservationis, explicando unumquodque 
regimen, a minimo usque ad summum, in toto universo, ultra iuris metas, 
explicando qualiter secundum varietatem climatum mundi variantur mundi 
regimina, et qualiter in eisdem climatibus, variatis superiorum motibus et 
aspectibus, variantur mundi regimina, nam aliquando tyrannides, aliquando 
populus, aliquando principatus naturalis, communi et vulgato sermone, ut 
latissime prosequar, in prosecutione huius tractatus. 


Tertia Causa. 

P Ost hoc, evanuit vipera maior, § et Mercurius || recognovit sequentem f 
in pabulo. Hoc fuit annis Domini MCCCLV, die xxvii Septembris <*>, 
Sol cum Capra salibat, Grad. xiv, Min. xlvi. Luna mordebatur a Scorpione, 
Grad. xxiii, Min. xxxi, Draco piscabatur cum Capite, Grad. x, Min. xix, Satur¬ 
nus cum Cancro, Grad. ii, Min. xlv, Iupiter cum Capra pascebat, Grad. vii, 
Min. xxxiii, Mars morsum patiebatur Scorpionis, Grad. xxi, Min. xli, Venus 
cum Capra, Grad. i, Min. liii, Mercurius Venerem praecedebat super Capra, 
Grad. xviii, Min. lv. Ecce, inverecunde Taure, novum aliud matrimonium sic 
instantanie non erubuisti contrahere, sed parum post hoc, huic dato libello ** 
repudii, O. revolvit ad A., et rediit cum Mercurio.|f Et hoc fuit anno Domini 
MCCCLVI, die xi Februarii, et tunc Sol piscabatur, Grad. o®, vii, Min. lvii. 
Luna geminabat, Grad. xvii, Min. Ivi. Caput Draconis erat repletum Piscibus, 


* id est, diviso dominio Archiepiscopi. 
f id est, dominus M. 

i id est, dominus Iohannes de Olegio, dubitans 
mori. 

$ id est, mortuus est dominus M. 

[ 2 ] 


|| id est, dominus Io. de Olegio. 
f scilicet dominum B. 

** id est, repulso domino B. 
tt id est, dominus Io. de Olegio dominium 
reassumpsit in solidum. 
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Grad. viii, Min. ix, Saturnus cum Cancro retrocedebat, Grad. o, Min. xliv, 
Iupiter saltabat cum Capra, Grad. xvi, Min. . . . Mars Sagittam ferebat, 
Grad. xviii, Min. lxiv; Venus aquam spargebat, Grad. xxiv, Min. lviii, Mercurius 
piscabatur, Grad. o, Min. xxxviii. Inhonestum visum est Tauro binos simul 
coniuges . . . Vtilius fuisset Tauro binos simul pati . . . quam per tot con¬ 
tubernia divagari. Et quia sic divagata es, tibi continget quod scriptum est: 
" Adducet Dominus super te gentem de longinquo et de extremis finibus terrae, 
in similitudinem aquilae volantis cum impetu, cuius linguam intelligere non 
possis, gentem procacissimam quae non deferat seni nec misereatur parvulo, et 
devoret fructus iumentorum tuorum ac fruges terrae tuae, donec intereas, et non 
relinquat tibi triticum et vinum et oleum, armenta bovum, et greges ovium." 
Haec allocutus est Dominus ad populum praevaricantem, ut scribitur Deuteron. 
xxviii capitulo. Cum quaternarium resolvetur internarium tunc tibi fiet 
mobile fissum. 

Huic causae subiungo tractatus de concessione et recognitione dominii 
temporalis, explicando varios modos penes varietatem dominiorum et con¬ 
cedentium et recipientium. 


Quarta Causa . 

P Ost haec, constante matrimonio Mercurii cum Tauro,* flores et viriditas 
pabuli taurini fuerunt regnante Iove clavigero, innocentiam Sexto fe¬ 
rente, totaliter exsiccati,! et hoc fuit annis Domini MCCCLVII, die xii Apri¬ 
lis. Tunc Sol erat cum furibundo Tauro, Grad. o, Min. xlvi, Luna fundebat 
Aquas, Grad. v, Min. xxix, Draco caput sub unda tegebat, Grad. iii^, Min. 
xxxviii, Saturnus cum Cancro, Grad. xv, Min. xvi, Iupiter natabat in Aquis, 
Grad. xxvi, Min. xxiii, Mars geminabatur, Grad. xv, Min. xiv, Venus ludebat 
cum Piscibus, Grad. xxi, Min. xx, Mercurius cum Tauro, Grad. xi, Min. xxxii. 
O Taure inverecunde, haec poena fuit antiqui et temerarii tui divortii a coniuge 
qui tecum constante matrimonio auxit dotes tuas, te acutis cornibus super 
quadriennium elevando et de septentrione versus merediem latissimo solio 
praeficiendo. Sed furore impatiens, facto divortio, ruptis cornibus corruisti. 
Et, quia sic elatus, inquit Dominus ad te Taurum : " eo quod elatum est cor 
tuum quasi cor Dei, idcirco adducam super te alienos robustissimos gentium, 
et nudabunt gladios suos super pulchritudinem sapientiae tuae et polluent deco¬ 
rem tuum, et interficient et trahent te, et morieris in introitu occisorum in corde 
maris. Numquid dicens loqueris, Deus ego sum, coram interficientibus te, cum 
sis homo non Deus ? in manu occidentium te, in manu alienorum, morieris, quia 
ego locutus sum, inquit Dominus," ut haec scribuntur Ezechielis xxviii capitulo. 
Cum Iob cornibus Tauri medebitur, quod in centro est ad sphaerae concavum 
reducetur. Huic causae adiungo tractatum De Ecclesiastica Censura, circa 
singulas species ipsius tractatus explicando singulariter. 

* id est, praesidente domino Iohanne de Olegio. 

t id est, latum fuit interdictum divinorum et suspensio studii in civitate Bononiae. 
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Quinta Causa. 

P Ost haec iterum depascente Mercurio,* intra pabulum Tauri secundo 
viperatus f in filium Saturni per adoptionem assumptus,} Martem 
motu veloci, ut Tauri pabulum ingrederetur propere destinavit ,§ qui plures 
gradus lucidos et diurnos ipsius est ingressus. || Finaliter, operam dante 
Mercurio f altissimus Iovis frater,** ab eo pontificalia, a Saturno imperialia, a 
Marte bellica, supra ceteros Ecclesiae cardines gestans, Martem ff directum 
praeveniendo, intra pabulum est susceptus,}} ut circulo primae causae revoluto. 
Sicut tunc motum velocem tarde gradiens praevenit in termino, sic nunc vice 
versa volantem reptilem praecessit, sed tunc praeveniens virilius occupavit. 
Circumflexus circumflectetur, tandem vix eidem clavibus aperietur, clavibus 
clauditur. Anterius non negligat claviger quod posterius, alis tensis volatile, 
tendit ad astra. Requirit rugientem ut emittat rugitum Saturnus. Retro¬ 
gradus nititur erigi. Volatus non attinget astra, sed terrea circumspiciet, 
rugitus non longe sonum, nec Saturnus erigetur ad summum. Tibi, Taure, 
insperata fiet quies. Quintus in Zodiaco difformiter motus ut quiesceret donec 
radiis iungatur, nec circumflectetur sinet. Ab auge iam motus, per circum¬ 
ferentiam epicirculi fluens efficitur unius. Prius circumvolet, post circumvol¬ 
vetur, ruiturus post non sublevetur. Volatilium multiplex reducetur, et unum 
vidi volantem ad astra plumis contingentem et ima. Vidi castrametantem 
ubi non pugna, caveat ne post mox fiat una. Post vidi alterum angelum 
volantem in manibus tenentem evangelium. Saturnus, in circulari epicirculo 
de opposito deductus, ad augem retrogradando de auge deducetur ad assem. 
Quod imum transduxit in summum, quod summum circumducet in imum, 
surget Leo grandis et mixtus sonitu scindens pacifer venia tritus. Concutiet 
fossa, reducet summum ad ima, sparsa redigentur in chaos, ut ex ipso astra 
derivarunt in troncos. Non lugeat Taurus cum vicinus quietis speretur 
eventus. Currus transvehitur, bobus punctis occa subitur. Catuli pascuntur, 
uni primum vel alteri sequens astute. Vidi plumata in nido minuto, imper¬ 
fecto, niveo, corvino. Scindetur nidus et solium obtinet imus qui fuit trinus, 
post binus sextus et unus. Erigitur tutus, titubabat alter, et ecce nullus. 
Video duos primos cceli consiliarios ad grande colloquium accessuros. Fiet 
colloquium in loco humido et venenoso. Ibi tractabitur ut mundus inferior 
concutiatur. Ibi tractabitur ut in mundo sectetur. Ib tractabitur ut mundi 
principatus permutetur. Ibi tractabitur ut Ecclesia periclitetur. Ibi tracta¬ 
bitur ut pestilentiae et fames eleventur. Ibi tractabitur ut regio maritima con¬ 
quassetur. Ibi tractabitur ut mundi princeps in sede permutetur, fiet magna 
concussio. Tres autem inferiores consiliarii in alio angulo anteriori eiusdem 
domus eodem tempore colloquentur adinvicem, et multa de mundi dispositione 
disputabunt, et diffinient, et haec colloquia fient annis Domini MCCCLXV de 


• id est, dominus lohannes de Olegio. 
t id est, dominus B. 
t id est, vicarius imperialis effectus. 

$ id est, magnum exercitum ut civitatem ap¬ 
prehenderet transmisit. 


II id est, pluribus fortibus comitatus, 
f id est, dominus lohannes de Olegio. 

•• id est, dominus Egidius, domini Papae legatus, 
tt id est, exercitum domini B. 

XX id est, in dominum Bononiae assumptus. 
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mense Octobris. 0 Taure, oportet te attentum esse ac cornibus paratum, cum 
mundi fulgor in stabulo tuo subumbrabitur, nec negligas. Et fiet hoc MCCCLXI, 
die v Maii. Haec in grandi colloquio et multiformi tractarunt planetae, de 
quibus in themate dixi. Haec varii operantur revolutionum aspectus, et 
signandum est aliud in matrimonium Tauri. Nam annis revolutis quibus 
mense et die divertit, repulso O.,* eisdem reintegravit recepto S.f 

O Taure, motu pergens multiformi, cum motus sit ordinatus ut termi¬ 
netur in quiete, tibi inest ut motus terminetur in motum, et regulariter in 
deteriorem. Tibi finis motus est principium motus. Tibi quiescere est moveri, 
nunc imitando gentilem Catonem, qui repudiatam reassumpsit, regrediendo 
unde diverteres, inquietis terminum dirigere confidebais. Sed adhuc est ut 
movearis donec Altissimo placuerit stabilem tibi fingere modum. Ingressus 
est plene Iovis frater annis Domini MCCCLX, die primo Aprilis. Tunc Sol 
cum Ariete, Grad. xix, Min. xxiv. Luna librabat, Grad. xi, Min. xxi, Draco 
cum Capite sagittabat, Grad. xvii, Min. xxxvi, Saturnus rugiebat cum Leone, 
Grad. xxv, Min. viii, Iupiter cum Tauro, Grad. xxi, Min. xviii, Mars pisca¬ 
batur, Grad. vi, Min. xxiii, Venus Martem piscando praeibat, Grad. x, Min. 
lii, Mercurius in Ariete, Grad. xvi, Min. x. Huic iungam gesta Pacis, cum 
facta fuerit. Et faciam tractatum singularem De Pace. Taure, infirmaris non 
plectorice, sed cathocinie, et vere cathocinie, quia humorum difformitas et 
excessus in quali diu provisum est in quanto, sed fervor in quali speras medi¬ 
corum plures sunt, ut tibi medelam afferant. 


INCIPIT TRACTATVS DE BELLO 


[Cap. i.J 


In tractatu Belli sic procedam : 

Primo, ponam descriptionem Belli Humani, de quo principaliter tractaturus 
sum, in genere. 

Secundo, dividam Bellum per membra. 

Tertio, prosequar singula membra. 


Quid sit Bellum , et qualiter describatur? 

Bellum sic describitur. Bellum est contentio exorta propter aliquid dis¬ 
sonum appetitui humano propositum, ad dissonantiam excludendam tendens. 

Dixi " contentio/’ Haec ponitur ut genus, nam sub se continet et belli¬ 
cam contentionem et alias quascumque ut 1. si usque , § lin., ff. De aqua pluv. 
arcenda. Dixi " propter dissonum,” et est causa unde oritur quaelibet con- 

* id ett, Hostienti legato. f Sabinenti legato. 
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tentio. Dixi ‘‘ appetitui humano,” ad differentiam brutorum. Dixi “ ad 
dissonantiam,” etc., et est causa finalis cuiuslibet belli, nam quodlibet bellum 
tendit finaliter ad tollendam displicentiam quae fuit belli introductoria, et sic 
fiunt bella propter pacem, xxiii, q. i, noli. 


De divisione Belli, et qualiter dividatur. 

Secundo, Bellum sic dividitur. Bellum aliud Spirituale, aliud Corporale. 

Spirituale aliud Coeleste, aliud Humanum. Spirituale Coeleste est de quo 
habetur Iob, xiv capitulo 01 . Humanum est de quo scribitur Ad Romanos vii 
cap., ibi “ video aliam legem repugnantem legi mentis meae ” ; xxxii, q. v, 
si Paulus. 

Corporaile aliud est Vniversale, aliud Particulare. De Vniversali habetur 
ff. De captivis, quasi per totum ; xxiii, q. i, et q. ii. 

Particulaire aliud fit ob tutelam corporis sui et rerum, et de hoc habetur ff. 
De iustit. et iure, 1. ut vim ; ff. De vi et vi ar., 1. i, § vim vi; et ff. Ad leg. 
Aquil., 1. scientiam, § qui cum aliter; et 1. i, C. De vi; et cap. olim, De restit. 
spol. ; et in Clem., si furiosus, De homicidio. 

Aliud fit ob tutelam corporis mystici, vel eius partis, propter defectum 
iurisdictionis, quod “ Represaliae ” nuncupatur, de quo in Authent., ut non fiant 
pignorationes ; et De iniuriis, Lib. VI. Aliud fit propter contumaciam re¬ 
sistentis iurisdictioni iudicis, de quo in 1. qui restituere, ff. De rei vindicatione. 

Aliud fit propter purgationem, quod “ Duellum ” appellatur, de quo C. 
De gladiatoribus, 1. una ; et De pugnantibus in duello, per totum titulum. 
Verum est quod posset dividi prima divisione per iustum et iniustum, sed in 
his modicum insistendum, et singula membra singulariter sunt explicanda ex 
ordine suo. 

Et primo de Bello Spirituali Coelesti, brevissime illud explicando, et sic 
de singulis. 


Ordo Tractatuum. 

Tractabo igitur de Bello Spirituali Coelesti. 

Secundo, de Spirituali Humano. 

Tertio, de Corporali Vniversali. 

Quarto, de Particulari, quod fit ob tutelam corporis sui. 

Quinto, de Particulari, quod fit ad defensam mystici corporis, quod 
“ Represaliae ” nuncupatur. 

Sexto, de Particulari, quod fit ad purgationem, quod " Duellum ” nuncu¬ 
patur. 


[Cap. ii.] 


* 


\ 


e 
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De Spirituali Bello Coelesti . 

[Cap. iii.] r 

Redeundo ad singula, dico quod coeleste bellum insurrexit propter ingra¬ 
titudinem insurgentem propter defectum fissionis^ caritatis impressae a Crea¬ 
tore, in intelligentiam inter ceteras sublimiorem creatam. Et huic non con¬ 
gruit descriptio superius data. Vbi sciendum est quod, ut inquit Gregorius 
in Moralibus, ab initio creationis angelicae naturae, Altissimus omnium creator 
creavit Luciferum ceteris angelicis intelligentiis eminentiorem. Nam ipsius 
primatus nonufueruht inferiores cedris in paradiso Dei, ut scribitur Ezechielis 
xxxi, abietes, platani, non aequarunt [firmitatem] summitatem nec frondibus 
eius, nam ipse speciosus factus in multis condensisque frondibus dicitur, quia, 
praelatum ceteris legionibus, tanta^ illum spiritus pulchritudinis reddidit, 
quanta et supposita angelorum multitudo decoravit. Ista arbor in paradiso Dei 
tot quasi condensas frondes habuit quot sub se positas supernorum spirituum 
legiones attendit. Hic fuit signaculum Dei similitudinis. Fuit iste sic creatus 
ceteris eminentior, sicut et cetera foramina habuit praeparata ad caritatem 
suscipiendam. Nam hic a principio conditionis suae capax caritatis est con¬ 
ditus, quia si repleri voluisset [samtibus] sumptibus^ angelicis, tamquam 
positis in regio ornamento lapidibus, potuisset inhaerere, sed caritatem propter 
superbiam non assumpsit. Si enim caritatis auro se penetrabilem praebuisset, 
sanctis angelicis sociatus, in ornamento regio lapis scissus mansisset. Habuit 
ergo foramina, sed superbiae vitio caritatis auro non sunt repleta. 

Quia igitur ceteris iste eminentior fuit, ut signaculum similitudinis Dei 
creatus, nec caritate propter superbiae vitium repleri voluit, idcirco peccans, 
sine venia damnatus est, quia magnus sine comparatione creatus fuit, igitur 
propter hoc de paradiso eiectus, ut prolixe et pulcherrime videri potest in cap. 
principium enim, De Pcenit., di. ii. Et fuit Gregorii, ut praedixi. Et hoc fuit 
Spirituale Coeleste Bellum, circa quod, ut praemisi, parum insistendum, tamen, 
quia dixi ipsum ceteris eminentiorem, est attendendum quod quaedam sunt 
collata angelis in principio creationis suae communiter, sed differenter, quaedam 
communiter, sed indifferenter. Collata communiter sed differenter fuerunt 
naturae sive substantiae subtilitas, intelligentiae perspicacitas. Uberi arbitrii 
habihtas. Haec tamen differenter, nam quidam sunt in substantia subtihores, 
quidam in intelhgentia perspicaciores, quidam libertate arbitrii habiliores. 
Collata autem communiter sed indifferenter fuerunt spirituahtas, indissolu- 
biUtas, indi visibilitas, immortalitas. 

In his omnes parificantur, et per hoc inteUiges quibus Lucifer fuerit ceteris 
eminentior, quia in collatis communiter sed differenter. 

Est etiam attendendum quod Diabolus fuit exaltatus per naturalem 
praerogativam, de qua dictum est, exaltatus est etiam propter victoriam quam 
habet contra hominem ahquando in bello quod gerit contra ipsum, unde scribi¬ 
tur in Psalmo, “ Exaltasti dexteram deprimentium eum,” quam victoriam 
timens David dicebat, “ Illumina oculos meos ne unquam obdormiam in 
morte, ne quando dicat inimicus meus, praevalui adversus eum.” Exaltatus 
est etiam propter superbiam, unde dictum est ei “ elevatum est cor tuum in 
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decore tuo,” cum ipse dixit, “ ascendam in coelum, et ponam thronum meum 
ad aquilonem, et ero similis Altissimo,” Isaiae xiv capitulo^. 


Qualiter Spirituale Bellum Cceleste est metrum et mensura Spiritualis 

Humani Belli. 

Hoc igitur fuit Spirituale Bellum quo eiectus fuit Lucifer de paradiso 
Altissimi, et forte ex illo habuit ortum Spirituale Humanum. Nam in uno¬ 
quoque genere est devenire ad unum, quod sit primum et mensura eorum quae 
sunt in communi genere. In genere igitur repugnantiae bonorum contra mala 
est devenire ad primum. Primum sunt principia, principium autem virtutis 
est Altissimus, principium autem vitiorum et princeps est Diabolus. Ipsorum 
igitur pugna est primum et mensura cuiuslibet inferioris pugnae spiritualis 
humanae. 


De naturali deductione Spiritualis Belli corporum coelestium ad 

bella terrestria. 

Et forte, naturaliter loquendo, bella corporalia terrestria habent bella 
coelestia correspondentia, nam, ut dicit Philosophus, necesse est hunc [modum] 
mundum contiguum esse superioribus lationibus, ut omnis virtus inde regatur, 
primo Metaphysicorum, et secundo Coeli et Mundi. Omnis igitur actus inferior 
corporeus dirigitur a supercoelestibus, et ibi est pugna, id est repugnantia vir- 
tualis, insurgens propter diversitatem corporum coelestium, et maxime plane¬ 
tarum, quae plus apud cuncta operantur quam fixae, et diuersitatem aspectuum, 
situum, et motuum eorumdem. Quibus forte attentis, non foret bene possi¬ 
bile mundum esse sine bello. Et forte non esset peccatum, secundum semitas 
naturalium et astrologorum, tenere mundum non posse diutumari sine bello 
et cum sola pace, quod sic posset aperte demonstrari. 


Qualiter secundum theologos et naturales philosophos necessario sit 

dare bellum. 

Positis causis sufficientibus et necessariis productivis alicuius effectus, 
necesse est poni ipsum effectum, sed belli ponuntur causae sufficientes et neces¬ 
sario productoriae, ergo necesse est ponere ipsum bellum. Probatur maior. 
Nam effectus assequitur causam suam quoad esse productivum et destructi¬ 
vum, i, q. vii, quod pro remedio; i, q. i, quod pro necessitate; lv di., priscis; 
lxi di., neophitus; i, q. i, detrahe; De baptis., debitum. Probatur minor. 
Nam secundum semitam naturalium impossibile est coelum stare. Physicorum 
vii et viii, immo ipsius motus est perpetuus, et corpora coelestia ex sui natura 
operantur in haec inferiora effectus repugnantes, et haec effectuum repugnantia 
insurgit hic inferius propter varietatem aspectuum corporum coelestium et 
motuum ipsorum, quod patet ex sensatis. Nam, stricte in proposito dedu- 


[Cap. iv.J 


[Cap. v.J 


[Cap. ri.] 
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[Cap. vii.) 


cendo, propter variam correspondentiam corporum coelestium, tempore con¬ 
structionis civitatum sunt repertae civitates naturaliter se odio habentes, et sic 
amicae, sic genealogiae, sic et particulares homines qui se naturaliter odio 
habent, non praecedentibus de meritis hinc inde, sic et naturaliter se diligentes. 
Cum igitur bella oriantur propter odia et dissonantias appetituum, haec autem 
necessario producentur a motibus corporum coelestium, quae semper et neces¬ 
sario operantur, infertur bella fore de necessario, attenta necessitate materiadis 
et corporeae naturae. Fateor tamen quod potentia naturalis non necessitatur 
directo, et per se immo resistere posset. Hinc est quod inquit Ptolemaeus in 
libro Centum Verborum “ anima sapiens dominatur astris, quis est ille regu¬ 
lariter, et laudavimus eum,” fateor tamen, si theologi secus sentiant, me 
subicere, in omnibus quae eos contingunt, eorum correctioni. 

De hoc tamen bello nihil intendo tractare, quia nimis foret iuris metas 
excedere. 

Causae autem theologiae, propter quas non est pax universalis in orbe, 
sex solent reddi. Prima, quia non puniuntur maleficia, Ecclesiastici iv capi¬ 
tulo. Secunda, abundantia rerum temporalium, Genesis [iii] xiii cap., facta est 
rixa inter pastores Abraham et pastores Loth ; Iacobi v, unde bella et lites, 
etc. Tertia, quia non occupamur in pugna contra Daemonem, ideo non pug¬ 
namus ut homines, Isaiae xxviii cap., “ percussimus foedus cum morte et cum 
inferno ” ; ad Ephesios [v] vi, “ non est colluctatio adversus carnem.” Quarta, 
quia non consideramus damna guerrae in qua perdimus animam et corpus et 
divitias, Ieremiae lvi m capitulo. Quinta, quia non ponderamus eventum belli, 
qui est dubius, primo Regum xii. Sexta, quia non servamus praecepta Dei, 
Ieremiae iii cap. l?) , " utinam attendisses mandata mea, etc.” 

Ex praedictis igitur infertur duplex spirituale bellum coeleste. Primum, 
Creatoris contra Luciferum ipsum, propter defectum caritatis in superbiam 
delatum, penitus de throno coelesti ad centrum terrae deducendo. Et illud 
fuit momentaneum, de quo Iob xiv cap., ubi supra. Secundum, virtualis 
repugnantia corporum motuum et aspectuum coelestium, introductoria for¬ 
malis repugnantiae in haec inferiora, propter quae introducuntur inferiora bella, 
et hoc est continuum et successivum. A primo, theologice loquendo, dependet 
spirituale bellum et humanum, quod provenit ex repugnantia intellectus ad 
sensum. Nam Princeps Malorum persuadet et inducit ad vitia, ut deorsum 
emergat, ad [Romanos vii] Ephesios vi. m , Princeps autem Bonorum econtra 
ut ad superna elevet. A secundo autem dependet bellum corporale humanum, 
immoi etiam spirituale humanum, naturaliter loquendo, ut infra proximo trac¬ 
tatu discutietur. 


De Spirituali Humano Bello, secundum theologiam. 

Bellum Spirituale Humanum potest explicari theologice et moraliter. 
Theologice, est contentio exorta propter invidam repugnantiam Diaboli con¬ 
tra rationabilem creaturam, habens fomitem a peccato primi parentis. Et de 
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hoc bello spirituali loquitur Apostolus ad [Romanos vii] Ephesios, vi cap., 
sic inqui$ns, “ Induite vos armaturam Dei ut possitis stare adversus insidias 
Diaboli.” Et illa armatura sunt virtutes et bona opera quibus homines arman¬ 
tur contra vitia, xi, q. iii, qui resistit. Insidiae autem Diaboli sunt innumera¬ 
biles, nam, ut inquit Iohannes Papa, “ Habet enim mille nocendi modos, nec 
ignoramus astutiam eius. Conatur namque a principio ruinae suae unitatem 
Ecclesiae rescindere, caritatem vulnerare, sanctorum operum dulcedinem invi¬ 
diae felle inficere, et omnibus modis humanum genus pervertere ac perturbare. 
Dolet enim satis et erubescit caritatem, quam in coelo nequivit habere, homines 
constantes ex luti materia in terra tenere. Vnde oportet, quantum fragilitati 
nostrae conceditur, ut omnes aditus nocendi eius versutiae muniamus, ne mors 
ingrediatur per portas nostras.” Haec habentur xvi, q. ii, cap. visis. Sic 
alibi pulcherrime scribit Hieronymus ad Iovinianum, sic inquiens, “ Sic in 
malis atque peccatis semina sunt incentiva et perfectio Diaboli. Cum viderit 
nos supra fundamentum Christi aedificasse faenum, ligna, stipulam, tunc sup¬ 
ponit incendium. ^Edificemus ergo aurum, argentum, et lapides pretiosos, 
et attemptare non audebit, quamquam et in hoc certe non sit secura possessio, 
sedet quippe leo in insidiis, ut in occultis interficiat innocentem, et vasa figuli 
probat fornax, homines autem iustos temptatio tribulationis.” Haec sunt 
transumpta De Poenit., di. ii, cap. si enim, circa medium. Alibi etiam scribit 
Alexander Papa in haec verba, “ Nam Diabolus non cessat circuire quaerens 
quem devoret, et quaerens quem ex fidelibus perdat, et maxime illos quos 
ardentiores in servitio Salvatoris eique familiares invenerit.” Haec sunt tran¬ 
sumpta iii, q. i, nulli, et cap. verum w, originaliter [Lucae xi et v capp.] (T) ; 
prima Petri v. Et habuit hoc bellum fomitem a peccato primi parentis, non 
ut a causa positiva, sed ut a causa sine qua non. Nam si non fuisset peccatum 
primi parentis, ad nihilum fuisset haec pugna. 


De Spirituali Humano Bello, secundum moralem philosophiam. tc»p. ▼».] 

Moraliter autem intelligendo, et secundum semitam philosophorum lo¬ 
quendo, Spirituale Humanum Bellum est contentio exorta propter repugnan¬ 
tiam rationis ad sensitivum appetitum. Vbi sciendum quod secundum Philo¬ 
sophum, secundo De Anima, Anima habet quinque potentias, scilicet, vegeta- 
tivam, sensitivam, appetitivam, intellectivam, et, secundum locum, motivam. 
Appetitiva dividitur in sensitivam et rationalem. Idem Philosophus, i Poli¬ 
ticorum, quod anima dominatur corpori pridcipatu disposito, id est in ordine 
ad servum, id est sicut dominus servo. Intellectus autem dominatur sensui 
principatu regali, id est in ordine ad liberos, hoc est dicere quod anima domina¬ 
tur corpori sicut dominus dominatur servo. Intellectus autem dominatur sensui 
sicut superior subdito tamen libero. Vlterius attendendum quod intellectus 
dicitur rationalis, quia in se ipso habet formaliter rationem, appetitus autem 
sensitivus dicitur rationalis, non quia in se ipso habeat rationem, quia sunt 
potentiae distinctae formaliter, sed dicitur rationalis quia in homine est aptus 
[3] 
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natus obedire rationi, irrationalis autem, quia potest non obedire rationi, 
vel ponit exclusionem rationis formaliter. His praemissis, evidenter apparet 
quod appetitus sensitivus humanus aliquando obviat rationi, aliquando obedit 
rationi. Vbi obviat, est bellum et repugnantia. Vbi obedit, est pax et con¬ 
cordia. Exemplum patet in magno mundo ubi omnia inferiora sunt apta nata 
obedire superioribus. Hinc est quod inquit idem Philosophus, primo Meta- 
physicorum et secundo Coeli, necesse est hunc mundum esse contiguum supe¬ 
rioribus lationibus ut omnis virtus inde regatur, et tamen aliquando non 
obediunt propter indispositionem materi®, et inde fiunt aliqua pr®ter inten¬ 
tionem agentium superiorum, ut monstra, sic sensitivus appetitus, ut inferior, 
aptus est obedire. Hinc est quod dicit idem Philosophus, secundo De Anima 
tractatu, de moto et de movente, si intellectus moveat appetitum sensitivum, 
et ipse eidem obediat, motus est naturalis, ac si sph®ra superior moveret 
inferiorem. Si autem econtra, tunc motus non est naturalis ac si sphxra 
inferior moveret superiorem. Exemplum patet in monarchia civili, nam 
aliqui sunt subditi repugnantes principibus suis. Exempla huius repugnanti® 
tolle in continente et in incontinente. Nam et in continente appetitus sensitivus 
inclinat in excessivum, utpote inordinatum cibum, potum, vel aliquid simile. 
Ratio discat illud fugiendum, ut nocivum, et tamen in continente vincit intel¬ 
lectus et ratio, et proprie continentia non est virtus moralis firmata, nam, ut 
inquit idem Philosophus, in virtuoso omnia consonant. Vnde cum, ex multis 
et frequentibus actibus, in appetitu sensitivo firmata fuerit promptitudo qua¬ 
dam, inclinans ipsum appetitum sensitivum in bonum, et conformiter rationi, 
tunc proprie est virtus. In incontinente autem patens est h®c repugnantia, 
sed ibi vincit appetitus sensitivus, nec illa dicitur vitium firmatum, donec ex 
frequentibus actibus ita assueverit inclinare in malum, quod sine aliqua repug¬ 
nantia nunc semper inclinet. H®c repugnantia proprie censetur bellum spiri¬ 
tuale humanum, loquendo moraliter. De hac repugnantia etiam loquitur 
Apostolus ad Romanos, vii capitulo. “ Video aliam legem repugnantem legi 
mentis me® ” ; transumptive, xxxii, q. v, si Paulus. De hac etiam repugnantia 
scribitur vi di., sed pensandum ; De constitutionibus, nam concupiscentiam. 
Et de hoc spirituali bello loquitur Gregorius, xxiii, q. i, nisi bella. In hac 
autem repugnantia ab adolescentia regulariter est inclinatio in malum, nam 
omnis ®tas ab adolescentia prona est in malum. Genesis viii cap.; xii, q. i, 
omnis cetas. Et ratio consuevit multiplex assignari. Prima quia malum 
potest quis per se, bonum autem non sine gratia. Alia est propter fomitem 
originalis peccati impellentem ad malum. Alia quia facilius pervenerit ad 
malum quam bonum. Nam bonum consistit in medio essentialiter, vitia autem 
in extremitatibus, ad medium autem transitur unica via recta, ad extremum 
autem multipliciter. Alia quia plura sunt impedimenta boni quam mali. Alia 
quia non fit bonum nisi cum iudicio rationis, qua adolescentes parum vigent, 
propter offuscationem organorum corporalium. Et hanc credo veriorem 
rationem. Hoc de Bello Spirituali, circa quod plura possent tractari. Sed 
pr®termitto, quia transcenderent metas iuris, in quibus minus quam possibile 
sit intendo distendere. 
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De Vniversali Corporali Bello. 

Tertio, tractaturus de Bello Vniversali Corporali, ipsius tractatum expli¬ 
cabo per quaestiones: 

Primo, quo iure ortum et inductum sit bellum. 

Secundo, quibus liceat indicere universale bellum, subiungendo contra 
quos. 

Tertio, quae sint aggregantia bellum, explicando, per modum summae, 
actus licitos et illicitos personarum bellum aggregantium, et formando quas¬ 
dam quaestiones circa ipsa. 

Quarto, quae sint personae quae artari possunt ad bellum, et quod de 
accedentibus non astrictis. 

Quinto, de his spoliis quae fiunt in bello, et aliis quibusdam quae in bello 
fiunt. 

Sexto, per modum tabulae ad instructionem canonistae, de quaestionibus 
contingentibus materiam belli. Vbicunque in Corpore luris Canonici tracta¬ 
tum fuerit per Glossatores et Doctores, remittam. 

Quo iure ortum habuit Bellum Vniversale Corporale. 

Redeo ad primum, et primo quaero quo iure ortum habeat Bellum Vni¬ 
versale Corporale. Solutio. Iure divino et iure gentium. Iure divino, et 
probatur Iosuae viii; primo Regum xvi capitulo. Iure gentium, ff. De iustit. et 
iure, 1 . ex hoc iure. 

Qualiter iure divino ortum habuit bellum universale corporale. 

Dixi quod bella orta sunt iure divino, ubi sciendum quod bella nedum 
domino permittente, immo positive concedente, inducta sunt. Et hoc demon¬ 
strari potest, nam omnis facultas tendens in bonum adeo positive nedum per- 
missive derivatur. Sed facultas belli indicendi iusti tendit in bonum, ergo a 
Deo positive provenit. Probatur maior, nam “ omne datum optimum et 
omne donum perfectum desursum est descendens a Patre [hominum] lumi¬ 
num,” Iacobi i; i, q. ii, quem pio. Probatur minor, nam indictio belli iusti 
et bellum iustum tendit in bonum, nam tendit in pacem et quietem universi. 
Hoc probatur auctoritate Augustini ad Bonifacium, sic inquientis; “ non 
enim bellum quaeritur ut bellum exerceatur, sed bellum geritur ut pax quaera¬ 
tur.” Subdit, “ Esto ergo bellando pacificus, ut eos quos expugnas ad pacis 
utilitatem vincendo perducas.” Habentur xxiii, q. i, noli. Est igitur finis 
belli pax et tranquillitas universi. Ergo infertur a Deo originaliter et positive 
provenisse. Confirmatur. Nam omnis actus punitivus madorum a Deo pro¬ 
venit, sed indictio iusti belli est actus punitivus madorum et rebellium. Ergo 
a Deo positive provenit. Probatur maior. Nam scribitur," mihi vindicta[m], 
et ego retribuam,” [Proverbiorum xxii c.]; [xxiii, q. 1, cap. item cum in 
Proverbiis ]; et alibi, “ mea est ultio et ego retribuam,” Deuteronomii xxxii; 
ad Hebraeos x; ad Romanos capitulo [xiii] xii. Probatur minor auctori- 
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tate Augustini, in Sermone De puero centurionis, xxiii, q. i, paratus, ver. nam 
corripiendo. Immo per hanc inductionem concludi posset theologice de neces¬ 
sario in universo fore malos et rebelles, nam maiestati divinae insunt actus prse- 
miativi bonorum et punitivi malorum, ut scribitur, “ nullum bonum, etc.” 
Tunc, illo praemisso, posset sic induci, posito actu necessario, ponitur obiectum 
terminativum illius actus. Hoc probatur per verba Philosophi libro ii De 
Anima, nam posito actu visionis ponitur obiectum visibile. Item et actu 
auditionis posito, ponitur obiectum audibile. Posito igitur a principio creationis 
mundi actu punitivo in Deo, necessario ponitur obiectum punibile, et tale est 
Malum, ut supra deductum est. Confirmatur primum principale. Nam omnis 
actus per quem tollitur nocendi facultas a Deo positive provenit. Sed indictio 
belli iusti est huiusmodi. Probatur hoc auctoritate Augustini, sic inquientis, 
“ Bella geruntur ut ad pietatis, iustitiae societatem victis consulatur.” Subdit, 
“ nam cui licentia iniquitatis eripitur, utilius vincitur, quoniam nihil est infe¬ 
licius felicitate peccantium, qua poenalis nutritur impunitas, et mala voluntas, 
velut hostis interior roboratur.” Haec habentur xxiii, q. i, paratus, ver. ac per 
hoc. Confirmatur. Omnis potestas est a Deo, iubente vel permittente, 
ergo potestas bellica sic provenit, sed non solum permittente sed et iubente. 
Ergo iubente. Probatur principale, ad Romanos xiii; transumptive, xxiii, q. i, 
quid culpatur. Quid plura ? Nonne hoc patet, inspectis mundi generationi¬ 
bus ? Nam a principio creationis mundi usque ad tempora Noe Deus per se 
ipsum, et sine ministro, malos exterminabat, ut patet de Cain et Abel, et qui¬ 
busdam aliis regibus, ut scribitur Genesis iv et v capitulis. Per se igitur bella 
induxit punitiva et malorum exterminativa. Infertur igitur ex praemissis bella 
iure divino inducta originaliter. Figuraliter, immo forte naturaliter, demon¬ 
strari posset. Nam ut inquiunt naturales, homo est parvus mundus, et sicut 
fit gubernatio in parvo mundo, sic in toto universali, similitudine tracta, ut 
inquit Philosophus viii Physicorum, ac in regimine naturali corporis constat 
quod ubi nullus est humorum excessus, nulla est rebellio repugnans conserva¬ 
tioni et durationi naturali. Vbi autem humorum excessus propter inordina¬ 
tum regimen, tunc pugna naturae tendentis in conservationem contra excessum 
tendentem in destructionem, et in pugna aliquando sufficit naturalis potentia 
ad correctionem repugnantiae, aliquando est impotens, propter excessum 
morbi, et tunc est opus extrinseco remedio, utpote medicamine sapiente natu¬ 
ram veneni, repugnantis tamen morbo. Sic directe in magno mundo. Nam 
aliquando in regione et plaga mundi nullus est rebellium excessus, et tunc nulla 
pugna, immo uniformiter tendit ipsius gubernatrix Natura <7 > conservationem. 
Aliquando est excessus rebellium, tendentium in destructionem gubernationis 
et conservationis, et tunc aliquando Natura per se corrigit, ut monitionibus, 
exhortationibus, ct aliis placationibus, et tunc non est opus bello, nec medi¬ 
camine venenoso. Aliquando in tantum excessit morbus quod opus est medi¬ 
camine venenoso, penitus materiam morbi cxtirpante, et tale medicamen est 
bellum eradicativum ct exterminativum malorum. Sic igitur in parvo mundo, 
recurrit t?) propter defectum virtutis interioris ad medicum, qui operatur reme- 
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dio extrinseco et venenoso, sicut in magno mundo gubernator generalis, qui 
est Altissimus Creator, et est medicus universi, tendens in ipsius conserva¬ 
tionem et gubernationem, cum in tantum excreverunt humores tendentes in 
destructionem universi, vel partis eius, Dei iustitia [excessiva et ulterius im¬ 
portabilia] respectu conservationis monarchiae mundanae, utitur remedio bel¬ 
lico, ut exterminet vitia et excessus, et discensia m reducatur ad terminum tem¬ 
peramenti. Et, sicut in corpore humano isti humorum excessus fiunt circa 
membra singula corporis humani, et etiam distrosioinsurgit, aliquando prop¬ 
ter humoris imius excessum, quandoque alterius, sic in universo, circa singulas 
regiones et mundi plagas, quae sunt membra magni mundi, fiunt hi vitiorum 
excessus, quae repugnant ipsius gubernationi, et aliquando in uno, aliquando 
in alio, secundum vitiorum varietates. Et sic contingit plagas mundi ali¬ 
quando infirmari propter vitiorum excessum, quae quandoque sic excedunt 
quod opus est medicamine eradicativo, quo eradicabuntur aliquando boni cum 
madis, sicut medicina evellit etiam mixtim bonos cum malis. Immo aliquando 
propter dictum excessum penitus exstinguuntur, ut mors contingit etiaun in 
singularibus suppositis, quod patet ex sensatis, nam regiones infinitae propter 
haec sunt penitus exstinctae et inhabitabiles nedditae. Infinita possent recitari 
exempla, hoc idem contingit in geneadogiis et in regiminibus, quae etiam mi¬ 
nuuntur et penitus exstinguuntur. Et licet haec dicta sint sic figuraditer, tamen 
textibus legis divinae apertissime demonstrantur, nam, ut legitur Genesis xix 
cap., propter excessivum morbum Sodomae Deus usus est medicamine bellico 
et eradicativo contra Sodomam, Gomorram, Seboim, Segor, et Oleale,«licet 
duae perierint propter vicinitatem, ut De Poenit., di. i, cap. sed continuo ; et 
cap. clerici, De excessibus praelat.; et in Authent., ut non luxu, contra naturam, 
circa fin. coli. vi. Possent induci innumerabilia exempla. De isto etiam 
medicamine bellico, scribitur Iosuae viii cap., nam ibi Dominus Noster iubet 
[ad Iesum nave] ut constituat sibi retrorsum insidiais, id est insidiantes bellatores, 
ad insidiandum hostibus. Et Augustinus, in libro Quaestionum super verbis 
Iosuae, ‘‘ Iusta autem bella definiri solent quae ulciscuntur iniurias,” id est 
delictorum excessus. Et subdit, “ sic gens vel civitas plectenda est quae vel 
vindicare neglexerit quod a suis improbe factum est.” Subdit, ” sed hoc 
genus belli sine dubio iustum est quod Deus imperat, qui novit quod cuique 
fieri debeat.” Non dicit " permittit,” immo " imperat.” Subdit " in quo 
bello dux exercitus, vel ipse populus, non tam auctor belli quam minister Dei 
indicandus est.” Et sic clare demonstratur Deum, ut medicum altissimum, 
et conservatorem universi, bella imperare, ut eradicentur delicta. Haec 
habentur transumpta xxiii, q. ii, Dominus Noster. De hoc etiam bello et 
medicamine eradicativo scribitur i Maccabaeorum v cap., et Deuteronomii 
cap. ii; ubi ex mandato Dei filii Israel bella gerunt[ur] contra Armoraeos, quod 
etiam tractat Augustinus in libro Numerorum, et habetur transumptum xxiii, 
q. ii, cap. notandum sane. De hoc etiam scribitur Iudicum v cap., ibi “ elegit 
Dominus nova bella.” Loquitur de his eradicantibus vitiorum excessibus. 
Scribitur etiam [Iosuae] Isaiae xxx, ‘ Et bellis praecipuis expugnabit,” tan- 
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quam bellator. De his eradicantibus scribitur etiam i Maccabaeorum iv cap., 
“ Confortamini et bellate.” Scribitur etiam Ieremiae xx cap., “ Dominus est 
mecum tanquam bellator.” Hieronymus super Sophoniam pulcherrime hoc 
describit, dicens, “ Si quis fortitudinem latronis vel piratae enervat et infirmos 
reddit, prodest illis sua infirmitas, debilitata enim membra quibus prius non 
bene utebantur a malo opere cessabunt." Conclusio est Hieronymi quod 
sanantur vitiosi si eruatur morbus quo membra infecta in malum dispone¬ 
bantur, et hoc fit bello eradicativo. Haec habentur xxiii, q. iii, cap. si quis 
fortitudinem. Hoc aperte demonstratur per id quod scribitur Lucae [vii] xii, et 
ad Hebraeos xii^> dicit Dominus, " Servus qui nescit voluntatem domini sui 
et facit digna plagis, vapulabit paucis, servus autem qui scit voluntatem do¬ 
mini, et facit digna plagis, vapulabit multis.” Excedens igitur recepit plagas 
a Domino. Haec sunt transumpta xxiii, q. iv, cap. ea vindicta. Hinc legitur 
quod Elias multos affecerit morte prima manu, et igne divinitus impetrando, 
iv Regum i cap.; et cap. ea vindicta. Deinde xxiii, q. [v] iv, sic scribitur de aliis 
tempore veteris legis, iii Regum xvii et xviii cap.; sic scribitur quod verbis 
Petri, apostolorum principis, Ananias et uxor eius mortui ceciderunt. Actuum 
iv capitulo. Transumptive habetur xvii, q. i, Ananias; xxiii, q. [v] iv, 
ea vindicta, in fine. Et de hoc bello eradicante, pulchre loquitur Gregorius 
ad Brunehildam Francorum reginam, sic inquiens, “ Ne si, quod non credimus, 
divinae ultionis iracundia sceleratorum fuerit actione commota, belli pestis 
interimat quos delinquentes ad rectitudinis viam Dei praecepta non revocant ” ; 
xxiii, q. iv, si [ros] quos. Nonne inquit Dominus ad Moysen ; “ maileficos non 
patieris vivere”. Exodi xxii capitulo? Moyses etiaim, qui legem acceperat a 
Domino, cultores idoli morte punivit. Exodi xxxii capitulo. Samuel etiam 
mandato Domini Agag regem pinguissimum in frusta occidit, i Regum xv 
capitulo. Transumpta habentur xxiii, q. v, cap. hinc apparet. Dominus etiam 
Aegyptios fluctibus submersit, Exodi xiv cap.; Israelitarum cadavera prostravit 
in Eremo, Numerorum xiv capitulo. Transumpta habentur xxiii, q. v, quid ergo. 
Infinita possent super hoc demonstrando induci exempla veteris et novae legis 
divinae, sed haec sufficiant ut ex his narratis sufficiat concludere bella originali¬ 
ter ortum habuisse ex iure divino, et non solum Dei permissione, immo et 
positive ab ipso, ut mundi gubernatore et medico vitiorum eradicativo, prop¬ 
ter salutem et mundi conservationem, et cum in hunc finem tendant haec bellica 
remedia, ut supra clare deductum est, propter hanc autem [distrasiam] © et 
vitiorum multiplicorum excessum in universi destructione progrediente, ex 
sensatis apparet altissimum Creatorem, temporibus retroactis, et hoc eradi¬ 
cativo remedio usum fuisse, nam regna et mundi regimina quam plura sunt 
penitus enervata et quam plura remissa. Quid de Troianorum [assensu]^ ? 
Quid de Graecorum imperio ? Quid de Romanorum universo dominio ? Par¬ 
tes Italiae temporibus nostris febriunt et subiciuntur examini. Medicina 
paratur alicubi minorativa, alicubi eradicativa, exercitante ad summum, quo¬ 
rum habitudines sunt fallaces, iuxta doctrinam peritissimi Hippocratis, primo 
Aphorismorum. Hanc regionem deduxerunt ad motum, ut Altissimus con- 
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gruam exhibeat medicinam, de cuius humores in quanto et quasi in tempera¬ 
mento plus discant, w cumque ex pulmentudine fiunt evacuationes, sanet, iuxta 
doctrinam eiusdem^. Haec autem conclusio, videlicet quod bella proveniant 
a Deo, positive et originaliter demonstrari posset, attento divinae maiestatis 
uniformi et perpetuo instrumento. Nam altissimus omnium Creator, median¬ 
te coelesti machina, in hanc terrestrem machinam naturaliter operatur, licet 
supematuraliter. Immediate ubi vult spiret et influat, sed naturaliter loquor, 
iuxta dictum peritissimi Philosophi, primo Meteororum, et secundo Coeli, 
necesse est hunc mundum contiguum esse superioribus lationibus, ut omnis 
virtus inde regatur. Influit igitur Altissimus naturaliter in haec inferiora, 
mediante coelesti et sphaerico corpore, illud autem totum corpus operatur, 
mediante motu et lumine, ut inquit idem Philosophus. Et, quia in ipsa tota 
machina coelesti sunt partes diversarum virtutum in influendo, ut puta sphae¬ 
rarum varietas, stellarum errantium et fixarum diversitas, a quibus propter 
varietatem naturarum et motuum dependet effective omne genitum et cor¬ 
ruptibile ; idcirco quaelibet contrarietas et naturarum diversitas, repugnantia 
hic inferius insurgens, dependens est desuper. Ex quo statim infertur quod, 
cum repugnantia et difformitas sunt inductoria bellorum, quod bella inde 
oriantur, immo experientia docet quod, propter uniformitatem et difformita- 
tem aspectuum tempore nativitatis, insurgunt inter homines naturales dilec¬ 
tiones et naturales inimicitiae. Hoc quilibet experitur, nam quis diliget statim 
cum viderit, nullis meritis praecedentibus, et sic odio habebit, nullis demeritis 
praecedentibus. Sic inter civitates et villas et castra insurgunt dilectiones et 
odia naturaliter, propter uniformitatem et difformitatem aspectuum tempore 
constructionis earum, et sic insurgunt odia et bella, influentia coelesti, sic 
et amicitia et paces, sic inter provincias. Haec autem coelestis natura, me¬ 
diante motu, est productiva generationis et corruptionis, in his inferioribus 
augmenti et diminutionis, nedum in singularia supposita, immo in singulas 
mundi plagas, nam ex hac superna natura plagae habitabiles factae sunt in¬ 
habitabiles, et econtra. Nam, iuxta doctrinam Philosophi, ubi mare fiet 
aridum, ubi aridum fiet mare, ex hac naturarum repugnatione ac disposi¬ 
tionum, ex qua rixae, contentiones, bella particularia et universalia insurgunt. 
Haec, propter motuum et aspectuum varietatem, quaedam exaltat, quaedam 
exstinguit, et quaedam deprimit, mutat mundi regimina universalia et particu¬ 
laria. Et hoc demonstrari potest, nam, posita causa sufficienti productiva 
alicuius effectus, necesse est illum effectum produci, nisi adsit aliquod extrin- 
secum impedimentum productionis, sed natura coelestis continue difformatur 
motu et aspectu, et ipsius partes sunt difformes ex sui natura in influendo. 
Ergo necesse est produci hos effectus repugnantes et difformes cum non sit 
quod impedire possit, et per hoc inferri posset quod naturaliter necesse est 
esse bella, nec aliter procederet naturaliter mundi gubernatio. Protestor 
tamen quod licet hoc coelestis natura operetur in haec inferiora, non tamen 
per se et directo intellectu humano, immo durat libertas arbitrii, ut in cap. 
Nabuchodonosor, xxiii, q. iv, et cap. de Tiriis ; et De Pcenit., di. ii, cap. sicut 
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enim ; et Philosophus iii Ethicorum. Sed operatur in organo virtutum sen¬ 
sitivarum, quae recepta influentia administrant intellectum, sic per indirectum 
influit. Hinc est quod scribitur in libro Centum Verborum, " anima sapiens 
dominatur astris.” Sed quia hoc tractare nimis elongatur a terminis iuris, 
non ulterius circa hanc deductionem insisto, sed sufficiat illatum ex praedictis 
et demonstratum, bella provenisse a Deo positive et effective, licet ex hoc 
ultimo inferatur, non immediate, sed mediante machina coelesti, naturaliter 
operando. 


Qualiter iure gentium ortum habuerit bellum universale corporale. 

Dixi secundo quod bella cognita sunt iure gentium. Hic tamen con¬ 
sidero quod, licet dicant iura quod bella sint introducta iure gentium, ut 
Isidorus, i di., ius gen. ; et Hermogenianus iurisconsultus, in 1. ex hoc iure, 
ff., De iustit. et iure; tamen credo quod bella ortum habuerint non solum 
ex aequitate naturalis humanae intelligentiae creatae, immo primordialiter ex 
dispositione naturae naturantis, non solum influentis secundum actus humanos, 
immo super quibuscunque animantibus et etiam inanimantibus, ut sit verum 
dicere quod bella habeant ortum a iure naturali, etiam ut distinguitur a iure 
gentium. Quod qualiter differat probat textus, in 1. i, § ius gen., et § ius natu¬ 
rale, et 1. ex hoc iure, ff. De iustit. et iure ; et i di., ius naturale, cum sua glossa, 
et cap. ius naturale. Quod hoc sit verum sic ostenditur. Ex principiis natu¬ 
ralibus cuilibet enti naturali creato est insita inclinatio naturalis ad exclu¬ 
sionem cuiusque repugnantis suae naturali dispositioni. Hoc patet inducendo 
in singulis naturalibus simplicibus et mixtis, nam aquae insitum est resistere 
igni, et econtra, propter repugnantiam qualitatum. Sic in singulis elementis, 
sic in mixtis, induci posset maxime hoc quod patet in brutis, ubi, ex naturali 
repugnantia complexionum, unum inclinatur naturaliter ad occisionem alterius, 
et econtra, sic in rationali creatura insita est inclinatio a natura, etiam cir¬ 
cumscripto intellectuali dictamine, ad profugandum quodcunque sibi repug¬ 
nans. Quod hoc sit verum, ratione probatur, nam natura omnium creatorum 
productiva non minus debuit esse sollicita in conservatione rationabilis creaturae 
quam ceterorum productorum, cum ipsa sit nobilior, ut cap. cum infirmitas, 
De pcen. et remiss. ; et 1. sancimus, C. De sacrosanctis eccles. ; et cap. heec 
imago, xxxiii, q. v ; et propter ipsam, ut finem, omnia infra globum lunarem sint 
producta, ut 1. in pecudum, ff. De usuris. Si igitur natura induxit inclinationem 
naturalem in ceteris creatis ad quaecunque sibi contraria profuganda, quanto 
magis hoc debuit in rationabili creatura? Hoc idem sensualiter patet per 
singula supposita discurrendo, nam quilibet hoc in se ipso experitur, si hoc ex 
principiis naturalibus hominibus insitum est, ergo ex hac inclinatione naturali 
primordialiter habuit ortum bellum, cum bellum, ut supra descriptum est, sit 
contentio exorta propter tollendam repugnantiam. Infertur ergo quod illa 
contentio quae oritur propter tollendum dissonum et repugnans conservationi 
suae fundamentaliter habet ortum a principiis naturalibus, et sic in iure naturae, 
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prout distinguitur a iure gentium. Sed statim dices, haec destruunt textus qui 
dicunt ex iure gentium oriri, ubi advertendum quod, licet a iure naturali 
inducta sit illa inclinatio naturalis, circumscripta naturali intelligentia, tamen 
inclinatio illa regulatur per dictamen rationis et intelligentiae naturalis, sicut 
dicimus in singulis actibus qui debentur hominibus naturaliter, circumscripto 
intellectu, utpote inclinatio ad cibum et potum et coitum. Ista hominibus 
competunt naturaliter, et tamen in homine regulariter dictamine rationis, 
quod non est in brutis, quae carent illo dictamine. Sic igitur credo fuisse men¬ 
tem illorum textuum, videlicet quod regulatio illius inclinationis, introductae 
a principiis naturalibus, insurgat ex iure gentium, id est ex aequitate generali 
naturalis intelligentiae, sed ipsa inclinatio est de iure naturali. Hoc probat 
glossa in 1. ex hoc iure, ff. De iustit. et iure ; et i di., ius geni. Nam glossa 
utrobique super verbo " bella ” exponit iusta ; et sic intelligit de inclinatione 
regulata per dictamen rationis. Et licet dicant textus quod ex iure gentium 
insurgunt bella, non tamen credo falsum dicere bella, id est illas regulatas 
inclinationes, habere ortum a iure civili et a iure canonico. Nam ius civile 
et ius canonicum non dicunt aliam aequitatem quam sit aequitas a iure gen¬ 
tium. Immo sunt® ipsa aequitas iuris gentium, nam omne ius consistit in 
quadam rectitudine, et inde ius dictum est, ut i di., ius generale. Sed ius 
civile et camonicum sunt rectitudo vitae et aequitas iuris gentium. Sed addunt 
supra rectitudinem illam quandam explicationem, nam ius legade et canonicum 
habent specificare et explicare rectitudinem et aequitatem iure gentium, quan¬ 
doque eam interminando per modos congruos, quandoque applicando ad 
vairios actus, quandoque determinando per varios eventus. Haec omnia pro¬ 
bantur per textum in 1. ius civile, ff. De iustit. et iure. Nam dicit ibi textus, 
“ Ius est quod nec in totum a naturali vel gentium recedit, nec per omnia ei 
servit. Itaque cum aliquid addimus vel detrahimus iuri communi, ius pro¬ 
prium est, id est civile facimus.” Est ergo verum dicere quod bella sunt de 
iure civili et canonico, id est de ipsa rectitudine, quae est ius civile et canoni¬ 
cum. Nec obstant textus statim allegati, quia illa rectitudo, nihilo addito vel 
detracto, ius gentium nuncupatur. Et sic loquuntur iura statim allegata, sed, 
cum aliquid additum vel detractum est, tunc civile vel canonicum nuncupatur, 
nulli tamen dubium quin ius civile et canonicum circa bella supra dictamen 
rationis generalis aliquid addant. Ex praedictis infertur quo iure bella orta 
fuerunt. 


Quibus primo et principaliter, et quo iure, et contra quos, bellum indicere ir. r 

liceat universale. 

Secundo quaero quo iure licitum sit Ecclesiae indicere bellum contra infi¬ 
deles, et invadere terras eorum, et propter hoc indulgentiam concedere, cum 
iura in contrarium disponere videantur, nam nihil ad nos de his qui foris sunt, 
ii, q. i, multi. Etiam quia origine possessiones et iurisdictiones sunt apud eos. 
Nam Deus per totam rationabilem creaturam hoc produxit, nam apud bonos 
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et malos facit solem oriri, Matthaei v et vi ad finem; etiam quia ad fidem 
cogendi non sunt, cum omnes alii nori incorporati sint relinquendi arbitrio 
suo, xlv distinet., de Iudceis. Immo, quod plus est, dimitti potest infideli iuris- 
dictio super conversos ad fidem, dummodo non nimis gravet, prima ad Timo¬ 
theum, vi capitulo. Secundo loco, ut clare liqueat, est attendendum quod hic 
oportet primo praemittere quae tetigi in materia represaliarum in principio, 
scilicet unde Ecclesia habuerit iurisdictionem, et etiam unde Imperator, quae hic 
non praemitto quia ibi plene tactum fuit. Quo sic supposito, oportet etiam atten¬ 
dere quod in eadem civitate sub eodem rege sunt duo populi, et secundum duos 
populos duae vitae, et secundum duas vitas duo principatus, et secundum duos 
principatus duplex iurisdictionis ordo. Eadem civitas est ecclesia, unus Rex 
est Christus, duo populi sunt clerici et laici, duae vitae, spiritualis et carnalis, 
et duo principatus. Sacerdotium et Imperium, tamen unum est principale, 
scilicet Pontificatus. In quod fit alterius resolutio, alias frivole demonstraret 
Philosophus xii Metaphysicorum, concludens unitatem Creatoris, sic demon¬ 
strans ; multitudo principatuum, mada entia, volunt made disponi, unus ergo 
princeps, sic directe in proposito, etiam quia in quolibet entium genere est 
dare unum primum, quod sit metrum et mensura omnium adiorum, ut idem 
Philosophus. Sic in monarchia tota est devenire ad primum, ergo sic etiam 
in naturalibus est devenire ad primum movens immobile, ut idem Philosophus, 
Physicorum vii et viii. Tale non potest esse Imperium respectu Pontificatus. 
Praetermitto infinita. Sunt haec adlegabilia. Sufficiat ergo inferre quod unus 
est Dominus orbis, vii, q. i, in apibus ; ix, q. iii, cuncta per mundum, et cap. 
per principalem ; ff. Ad. leg. Rhod. de iact., 1. deprecatio. Et iste est Papa. 
Et hic non solum super fideles, immo etiam super infideles habet iurisdictio¬ 
nem, quod luce clarius demonstratur, nam Christus super omnes habuit pote¬ 
statem, unde in Psalmo: “ Deusiudicium tuum regi da.” Si Christus habuit, 
non fuisset diligens paterfamilias, si, Petro constituto vicario suo, curam non 
dimisisset, quod nefas est dicere. Etiam Petro tradidit claves regni coelorum, 
dicens, “ Quodcunque ligaveris, etc.” Matthaei xvi. Et alibi, “ Pasce oves 
meas,” Iohannis ultimo. Sic igitur Papa de iure habet iurisdictionem super 
infideles, licet non de facto. Hinc est quod si gentilis, habens 6olum legem 
naturae, peccat contra legem naturae, puniri possit per Papam. Nam scribitur 
Genesis xix cap. quod Sodomitae puniti sunt a Deo, ergo et Vicarius Dei hoc 
poterit. Idem etiam si colant idola, nam naturale est Creatorem colere et non 
creaturas. Item etiam poterit punire Iudaeos, si faciant contra legem suam 
in moralibus, et non puniuntur a praelatis suis. De Christianis non est dubium 
quin punire possit, si faciant contra legem evangelii. Ex quibus infertur quod 
Papa, tanquam verus Princeps, potest bellum indicere infidelibus, et indul¬ 
gentias concedere propter recuperationem terrae sanctae, et maxime terrae con¬ 
secratae nativitate Christi, habitatione et morte eiusdem, ubi non colitur Chri¬ 
stus sed Mahometus. Item terra sancta victa fuit post mortem Christi iusto 
bello per Imperatorem Romanum, qui post spoliatus fuit per infideles. Idcirco 
licitum est Papae recuperare ratione principatus quem obtinet. In aliis autem 
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terris quae non sunt consecratae, nec Imperium vel Ecclesia habuit iurisdictio- 
nem, de facto potest Papa facere praeceptum quod non molestent Christianos 
subditos. Alias potest eos per sententiam privare iurisdictione sua, et per hoc 
quae, ut in pluribus tracta sunt de his, quae notavit Innocentius, De voto, quod 
super his. Patet solutio ad primo quaesitum, scilicet de iustitia belli indicti ab 
Ecclesia contra infideles, ex quo infertur iustificatio belli indicti per Impera¬ 
torem contra hostes. 


Evidentiale. Et discutitur qui sunt Imperatores contra quos bellum 

indicere liceat. 

Vbi sciendum est quod duo sunt populi, scilicet populus Romanus et 
extraneus. De populo Romano, primo sunt omnes qui in totum obediunt 
Imperio Romano, nam populus accipitur pro toto Imperio, ut lex Romana, 
Ad municipalem. Quidam non obediunt in totum, sed in adiquibus, ut quia 
vivunt legibus Imperii et fatentur ipsum dominum orbis, ut sunt civitates Lom- 
bardiae, et similes, et isti sunt de populo Romano. Nam cum in aliquibus 
iurisdictionem exerceat, ut 1. si prius, De aqua. pluv. are.; et ibi notandum. 
Quidam sunt populi qui nullo modo obediunt Imperatori, nec vivunt Imperii 
legibus, sed dicunt se hoc facere ex privilegio, ut sunt Veneti, quia asserunt se 
hoc facere ex privilegio. Et isti etiam sunt de populo Romano, qui praecario 
hoc tenent ab Imperatore, et ipse revocare potest quandocunque voluerit, 
ut 1. si quis in principio, ff. De legat., iii. Praeterea illud privilegium eis 
concessum debet essd accommodatum ut non priventur civilitate Romana, ff. 
De captivis, 1. in bello, § si quis servum. Quidam sunt populi qui non obediunt 
Imperatori, et atsserunt hoc sibi competere ex contractu, ut sunt provinciae 
subditae Romanae Ecclesiae, quae asserunt sibi competere ex donatione Con¬ 
stantini et aliorum Imperatorum, et isti etiam sunt de populo Romano, nam 
Ecclesia ibi exercet iurisdictionem quam habebat Imperium, unde non desi¬ 
nunt propterea esse cives Romani. Idem dico de regibus qui non fatentur se 
subditos Imperatori, ut rex Franciae, Angliae, Hispaniae, et similes, qui asse¬ 
runt hoc sibi competere ex privilegio vel praescriptione. Et per hoc infero 
quod omnes gentes fere quae obediunt sanctae matri Ecclesiae sunt de populo 
Romano, et si quis diceret Imperatorem non esse dominum, diceret contra 
textum Evangelii, cum dicitur " exiit edictum a Caesare Augusto, etc.” 
Populf autem extranei sunt qui non fatentur Imperatorem dominum, ut 
Graeci, qui dicunt suum Imperatorem esse Dominum. Item Tartari, qui 
dicunt Grancanem esse dominum, et Saraceni qui dicunt suum esse dominum. 
Inter istos tamen est differentia, nam quidam sunt nobis foederati, ut Graeci 
contra Tureos, quidam cum quibus habemus pacem, ut sunt Tartari, nam 
mercatores nostri vadunt ad illos et sui ad nos, quidam sunt cum quibus nihil 
facere habemus ut Iudaei, quidam sunt cum quibus habemus guerram actualem 
ut sunt Saraceni, et hodie, cum Tureis. Infertur ergo quod, cum Imperator 
sit princeps saecularis, superiorem non habens in saecularibus, nisi forte, ut 
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[C*p- XV.] 


dixi, quod ipse potest indicere bellum contra hostes suos, et qui sint, post 
statim patuit. Et hoc est bellum de quo loquitur lex hostes, ff. De captivis ; 
et De verbor. significatione. Et in hoc vindicat sibi locum bellum, ergo indi¬ 
citur a populo Romano vel Imperatore, adeo quod, si Imperator indicat 
bellum aliquibus civitatibus Italiae rebellibus, vindicat sibi locum effectus pub¬ 
lici belli, quia idem si repugnetur Officiali Imperatoris, vel Papae, non propter 
Imperatorem vel Papam. 


An aliis a principe bellum indicere liceat universale? 

Et quaero numquid aliis a principe liceat bellum indicere universale. 
Solutio. Non licet sine principis auctoritate, nam nemini sine principis 
licentia licet arma portare, C. Vt usus armorum, in rubro; et glossa in 
Authent., De mand. prine., coli, iii ; in Authent., De armis, coli. vi. Et est 
ratio, nam nemini sine principis licentia licet violare iura principum. Ius 
autem violat qui, sine iuris sollemnitate manu regia, ius sibi dicit, ubi habeatur 
copia ius dicentis, idcirco sine eius auctoritate non licet. Soli ergo Principi 
competit sua auctoritate, cum non habeat superiorem, ad quem recurrat pro 
iustitia consequenda. Hodie tamen quia sunt populi non recognoscentes 
superiorem de facto, non requiritur superioris auctoritas, cum non recogno¬ 
scant. Immo tota die bella indicuntur a populo contra populum, nullo alio 
requisito. 


An bellum motum per Imperatorem contra Ecclesiam sit iustum, et an 
teneantur subditi ei in hoc obtemperare? 

Secundo quaeritur numquid bellum quod movet Imperator contra Eccle¬ 
siam sit iustum, et teneantur subditi ei in hoc obtemperaire. Videtur quod sic 
quia sit principis auctoritate vel mandato, ergo, etc. Etiam, quia duae sunt 
iurisdictiones. De indiciis, novit; Qui filii sint legitimi, causam, et cap. per 
venerabilem ; De appell., si duobus. Etiam quia in pertinentibus ad armorum 
usum subditi tenentur obedire Imperatori, etiam schismatico, [i] xi, q. iii, [Iulii] 
Iuli anus. Solutio, contrarium est verum, nam Imperator est advocatus Eccle¬ 
siae, et tenetur eaun defendere, idcirco non potest eam impugnaire. De natis ex 
libero ventre, cap. unico ; De restit. spol., conquerente. Immo indicendobellum 
contra Ecclesiam meretur perdere privilegium indicendi bellum, cum illo 
abutatur, xi, q. iii, privilegium ; De decimis, suggestum ; ut puniatur in quo 
deliquit, De tramslatione, quanto, § ne autem. I mm o talis pertinacia in 
Principe non distat ab haeresi, De haereticis, excommunicamus, i, § i; et ibi 
notandum. Etiam quia Papa superior est, nam examinat Imperatorem ipsum, 
reprobat et deponit, De elect., venerabilem ; De re iudic., ad apostolica, lib. vi. 
In hoc igitur casu non tenentur subditi iuvare Imperatorem contra Ecclesiaun, 
immo econtra. Et potest Papa absolvere eos a vinculo fidelitatis, xv, q. vi. 
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nos sanctorum, et cap. iuratos ; et nota De haereticis, excommunicamus ; i. De 
poenis, cap. ult.; Et de hoc per Hostiensem, De resti, spoliatorum, olim. 


Quid iuris, cum Papa movet bellum contra Imperatorem? ic^n-i.) 

Quarto quaeritur quid econtra si Papa indicat bellum contra Impera¬ 
torem ? Solutio patet per praecedentia, nam si Papa indicat bellum contra 
Imperatorem schismaticum, haereticum, vel alias usurpantem iura et liber¬ 
tates ecclesiarum, omnes fideles tenentur iuvare Papam, et etiam vassalli 
Imperatoris possunt absolvi a iuraraento quo tenentur, vel declarari non 
teneri, ut cap. iuratos, et cap. nos sanctorum, xv, q. vi. 


De aggregantibus bellum, et ipsum perficientibus. icap.*vii.j 

Tertio restat videndum de aggregantibus bellum, et ipsum perficientibus, 
et quae etiam in ipso fieri debeant. 


De legione et cohorte, et qui et quot numero in eis requiruntur. 

In bello sunt legio, et habet vii millia c pedites, et septingentos xix equites, 
sunt cohortes, et quaelibet cohors xx alas. Milliaria habet pedites mille cv, 
equites cxxxv. Quinquagenaria habet quingentos quinquaginta quinque pedi¬ 
tes, et equites lxvi. Ita notat glossa, ff. De his qui not. infam., 1. ii. Haec 
igitur et dux et ordo faciunt bellum, sumendo bellum pro multitudine apta 
et ad bellandum praeparata, non autem pro actu bellandi. Duo tamen princi¬ 
paliter fundant bellum, scilicet arma et vires. Haec dividuntur in tres partes, 
equites, pedites, et classes. Nam equitibus campi, classibus maria et flumina 
peditibus colles, urbes, plana abrupta, servantur. Hinc infertur quod pedites 
magis sunt necessarii reipublicae quam equites, quia possunt undique prodesse. 


Qualiter milites se debeant habere in bello, et cui obediant, et a quibus 

abstinere prcecipiuntur ? 

Milites autem in bello sic se habere debent, ut servent iuraunentum quod 
praestiterunt, nam iuraverunt se strenue omnia facturos quae praeceperit Impe¬ 
rator et nunquam deserturos militiaim nec mortem recusaturos pro defensa 
reipublicae, ut ff. Ex qui. caus. maiores, 1. paen.; et C. De his qui non implet, 
stipend., 1. i, lib. x. Eorum ducibus debent obedire, ut 1. collatores, in prin¬ 
cipio. Naun cum a Republica amantur et aduntur, solis debent insistere utili¬ 
tatibus publicis, et esse in numero militiae, ut armorum quotidiamo exercitio 
ad bella se praeparent, ut 1. milites, C. De re militari. Et sic debent ducibus 
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obtemperare quod, si contra praeceptum eorum aliquid fecerint, etiam bene, 
nihilominus capite puniuntur, ff. De re milit., 1. desertorem, § in bello. Absti¬ 
nere debent ab agrorum cultura, animalium custodia, mercimoniorum quaestu. 
Aliena non peragant negotia, ad civiles curas non accedant, alioquin militia 
et eius privilegiis nudabuntur, C. De re milit., 1. nemo milites, et 1. qui mili¬ 
tares ; C. De locat, et cond., 1. milites; C. De procur., 1. militem. Non 
emant praedia ubi militant, et tempore quo militant, etiam nec adieno nomine, 
alioquin fisco vindicantur. Si tamen ante missionem non molestamtur, post 
non inquietabuntur. Fallit illa regula ubi fiscus distrahat eorum bona paterna, 
et ubi ex haereditate quaerunt. Hoc autem inductum est ne studio culturae a 
militia avocentur. Haec habentur ff. De re milit., 1. milites. 


Qua pertineant ad officium ducis belli? 

Ad ducem autem belli pertinet militibus parcissime commeatum dare, 
equos militares extra provinciam duci non permittere, milites in castris reti¬ 
nere, ad armorum exercitationem producere, ad opus privatum, piscatum, 
venatum, non mittere, claves portarum suscipere, vigiliais circumire, frumen¬ 
tationibus commilitonum interesse, frumentum probare, mensurae fraudem 
coercere, delicta castigare, querelas commilitonum audire, valetudinarios in¬ 
spicere. Haec habentur in 1. officium, ff. De re militari. Ad eius etiam perti¬ 
net officium in virentes fluminis ripas legionem ponere, et ut nullus omnino 
aquam flaminis polluat, neve abluendo equorum sudorem publicos oculos 
maculet, sed procul in inferioribus partibus fluminis id facere permittat. Haec 
habentur C. De re milit., 1. ingentis. Ad ipsius etiam officium pertinet castra 
ponere ubi lignorum, pabuli, aquae copia habetur, et, ut diutius commorandum 
sit, loci salubritas eligatur, ne mari sit viemus, aut altior locus qui ab adversa¬ 
riis captus possit efficere. Considerandum etiam ne torrentibus inundari con¬ 
sueverit campus. Haec Vegetius, De re milit., lib. i, cap. xx. Ad eius etiam 
officium pertinet secundum numerum militum munire castra, ne maior multi¬ 
tudo constipetur, neve paucitas in latioribus ultra quaun oportet cogatur 
extendi. Ad bonum etiam ducem pertinet locum in quo dimicamdum est 
noscere, qui quanto superior fuerit utilior iudicatur. Quod si victoriam de 
peditibus sperat contra milites hostium, loca inaequalia, aspera, montuosa debet 
eligere, si autem econtra, loca plana, patentia, neque silvis neque paludibus 
impedita. Haec Vegetius lib. iii, cap. xiii, De re militari. Ad officium ducis 
pertinet de contractibus et delictis militum cognoscere, quod etiam pertinet 
ad specialem magistrum militum, ut 1. magisteria, C. De iurisd. omn. iudic.; 
et 1. tam collatores, C. De re militari. 
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Qualiter varie puniuntur milites prout varie delinquunt ? ic«p. x*.) 

Varie autem puniuntur milites ut varie delinquunt. Nam aut commit¬ 
tunt delicta propria aut communia. Et in propriis puniuntur poena militari, 
et augetur poena gradu saepe miHtiae, ut 1. ii, ff. De re militari. Punitiones 
autem sunt pecuniaria castigatio, munerum interdictio, ignominiosa de exer¬ 
citu missio, gradus deiectio. In metadlum autem, vel opus metalli, non depu¬ 
tantur, sed decapitamtur, non enim pro milite sed pro hoste reputatur, ff. De 
re milit., 1. iii, § i et § is qui, et 1. proditores. Capite autem puniuntur qui 
praeposito manus intulerint, qui inobedientes fuerint, qui spectantibus ceteris 
prior fugam arripuerit, exploratores qui secreta nuntiant hostibus, caligatus 
qui metu hostium infirmitatem simulavit, qui commilitonem gladio vulneravit, 
qui sine causa se vulneravit, vel mortem sibi conscivit. Secus si vitae taedio, 
vel doloris impatientia, nam tales infamia notantur, per vinum autem vel 
lasciviam lapsis militia mutatur. Qui non defendit praepositum suum, cum 
potuit, capite punitur. Ei qui non potuit parcitur. Haec habentur ff. De re 
milit., 1. omne delictum, et 1. iii, § fin. Item qui explorationi obviavit, hosti¬ 
bus insistentibus, aut qui de fossato recedit, capite punitur, etiam si rem bene 
gesserit, ff. De re milit., 1. iii. Item miles turbator pacis capite punitur, ff. 

De re milit., 1. iii. Item si concitavit atrocem seditionem. Desertor tempore 
belli capite punitur, tempore pacis equitis gradu repellitur, pedes militiam 
mutat, ff. De re milit., 1. non omnes. Non omnes tamen desertores puniendi 
sunt aequaliter, sed haberi debet ratio gradus, ordinis, stipendiorum, et alia¬ 
rum circumstantiarum. Qui excessit spatium commeatus, ut emansor vel 
desertor reputatur. Habetur tamen ratio dierum quibus tardius vel citius 
rediit, vel si impedimento aliquo detentus, ff. De re milit., 1. iii, § fin., et 1. qui 
commeatus, et 1. non omnes. Habetur etiam ratio ante actae vitae. Emansor 
est qui diu vagatus a castris ad ipsa rediit, desertor qui per prolixum tempus 
vagatus ad castra reducitur, ut 1. iii, § emansor, ff. eod. titulo. Desertor, si in 
urbe inveniatur, capite punitur, alibi si ex prima desertione captus iterato 
deserat, capite punitur, ff. eod. tit., 1. non omnes. Desertorum defunctorum 
bona confiscantur, C. De re milit., 1. iv. 


De fortitudine, et ipsius natura, et qua fortitudo dicatur moralis, et qua non, [c*p. «u 
et qua fortitudo bellum ducat ad finem rectum, et qua non. 

Sed quia dictum est quod fortitudo et arma fundant bellum principaliter, 
et quia in iure non discutitur natura fortitudinis explicite, expedit quod ipsius 
natura aliqualiter explicetur. Et quaero primo an fortitudo sit virtus moralis, 
et apparet quod non. Nam fortitudo est dispositio corporalis, ut 1. i, C. De 
athletis, lib. xi; ff. De his qui not. infam., 1. athleta ; ff. Ad leg. Aquil., 1. qua 
actione, § si quis in colluctatione; De pugn. in duello, per totum; C. De gladia¬ 
toribus, 1. una ; De tomeamentis, per totum. Ergo non est virtus moralis, 
cum dispositio corporalis differat ab habitu seu dispositione animae, et ipsa 
sit inferior gradu. De pcen. et rem., cum infirmitas ; xii, q. i, pracipimus ; xxiv, 
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q. iii, si habes ,* C. De sacrosanctis eccles., I. sancimus. Secundo sic. Omnis 
virtus moralis est coniectatrix in passionibus et operationibus, ut probat Philo¬ 
sophus, ii Ethicorum. Sed fortitudo est coniectatrix in medio, ut idem Philo¬ 
sophus, iii Ethicorum. Tertio sic. Quod non est una virtus, non est virtus, 
immo virtutes, quia pluralis locutio ad minus duorum numero est contenta, 
ff. De testi., 1. ubi numerus ; causa iv, q. iii, ubi numerus ; et regula pluralis. 
De reg. iur., lib. vi. Et confirmatur per dictum Philosophum, primo Elen¬ 
chorum, nam eadem est definitio praepositionis et unius praepositionis, sed 
fortitudo non est ima virtus. Probatur haec minor. Nam una virtus opponi¬ 
tur duobus vitiis extremis, ut xli di., sape ; De consuetudine, ex parte. Sed 
fortitudini opponuntur quatuor extrema, scilicet intimiditas et timiditas, timor 
et audacia, et defectus in audendo, qui est innominatus, ut probat textus iii 
Ethicorum. Oppositum probat Philosophus, iii Ethicorum. Pro solutione 
quaestionis est advertendum quod fortitudo sumitur aequivoce pro fortitudine, 
quae idem est quod robur corporis, et fortitudine, quae est virtus moralis. 
Prima est potentia qua quis potest movere, ut probat Philosophus, primo 
Rhetoricorum, et utraque requiritur in bello, et sic sumpta fuit generaditer, 
cum dixi quod fortitudo, seu vires et arma, fundamt bellum, cum utraque 
requiratur. Sed de prima, quae est robur corporis, non est dubium quod non 
est virtus moralis, per supra allegata, sed de secunda procedit quaestio, et illa 
est virtus secundum quam nos bene habemus circa timorem et audaciam in 
bellicis periculis. Et de ista prosequamur, quia prima est plana lippis et ton¬ 
soribus. Pro intellectu autem fortitudinis animae, est attendendum quod in 
audendo et timendo contingit excedere et deficere, et utrobique male agere. 
Contingit et medie se habere, et sic virtuose. Differt tamen audacia a timore, 
nam audacia est passio appetitus irascibilis, secundum quem inclinaunur ad 
aggrediendum terribilia. Timor inclinat ad fugiendum, ut quilibet experitur 
in seipso, sed utrumque contingit bene agere et male, nam si quis videret x 
armatos et solus aggrediretur eos, male ageret, et si non fugeret male ageret, 
et sic male, circa aggressuram, et male, circa timorem. Sic etiam in timendo 
quis excedere potest, ut ecce si sunt centum homines in castro, et non videant 
nisi centum, si fugiant, male agunt. Sic etiam non aggrediendo, ut si viderint 
spoliari civitatem, si non aggrediantur, male agunt. Sic vides excessum in 
non timendo cum expedit, in timendo cum non expedit, in aggrediendo cum 
non expedit, et non aggrediendo cum expedit, et sic habes vitia extrema, auda¬ 
ciam et timorem, et utrobique gradum ut supra. Vlterius est notandum quod 
ubicunque est reperire excessum extremorum vitiosum et vituperabilem, ibi 
est reperire medium bonum et laudabilem, quia si totum esset malum et vitu¬ 
perabilem, non posset dici quod defectus est vituperabilis, nam defectus dice¬ 
retur defectus mali, et sic non foret malum. Expedit igitur quod in medio 
sit bonum cuius respectu unum dicatur malum excedendo, aliud deficiendo. 
Ex his inferuntur duae conclusiones pro solutione quaestionis. Prima, quod 
fortitudo animae est virtus moralis. Secunda, quod est una virtus. Probatur 
prima, nam omnis habitus electivus medii laudabilis est virtus moralis. Forti- 
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tudo est huiusmodi, ergo probatur maior per locum a definitione, quae argu¬ 
mentatio est valida in iure, ff. De reg. iur., 1. omnis definitio; fi. Depositi, 
1. i in prin., et 1. bona fides, eod. titulo. Sic autem definit Philosophus virtutem 
moralem, ii Ethicorum. Probatur minor, nam fortitudo est habitus electivus 
medii circa timorem et audaciam, ut probat idem Philosophus, iv Ethicorum. 
Confirmatur. Illa est virtus moralis quae generatur in nobis ex more, id est 
consuetudine, et hinc appellatur moralis. Fortitudo est huiusmodi, ergo pro¬ 
batur maior per locum a causa formali, quae argumentatio est valida in iure, 
ff. Ad leg. Falc., 1. si is qui quadringenta, § quadam; ff. Locati m , 1. rei, 
§ opere ; ff. De verborum sign., 1. cedi fida, § perfecisse, et 1. qua forma®, eod. 
tit.; i, q. i, detrahe; De bapt., debitum. Probatur minor. Nam, in actu 
bellico propter pericula, appetitus sensitivus inclinat hominem ad fugam, ut 
dicit Philosophus, ubi in bellicis vindicat sibi locum ira, quae est impetuosa et 
sic nos inclinat ad extrema vitiosa. Virtus autem, quae est promptitudo appe¬ 
titus rationalis, inclinat ad medium, et illa promptitudo generatur ex actibus 
iteratis, alias non delectabiliter operaremur, et sic non esset virtus, cum in 
virtuoso nulla debeat esse appetituum repugnantia, ut idem Philosophus, ii 
Ethicorum. Et sic patet prima conclusio, videlicet quod est virtus moralis. 
Secunda conclusio est quod est una virtus. Quidam hoc sic probant, timor et 
audacia sunt passiones contrariae, fortitudo est virtus media, ergo est tantum 
una. Consequentia probatur. Nam unumquodque agens, intendens ad aug¬ 
mentum unius contrariorum, tendit ad remissionem alterius. Et sic virtus 
minuens timorem auget contrarium, et econtra. Confirmatur. Virtutes 
morales fortificantur a fine, sed unicus est finis, ergo unica est virtus. Primum 
patet per locum a causa finali, quod est validum argumentum in iure, 1. unius, 
§ si servus, ff. De quaestionibus, 1. ult.; ff. De decur., 1. generaliter; C. De 
episc. et cleric.; causa xvi, q. i; et cap. cum cessante, De appell.; et cap. etsi 
Christus, De iureiurando. Patet secundum. Nam finis fortitudinis in belli¬ 
cis est bonum commune. Et si aliquis bellat propter lucrum, non est fortis, 
immo avarus. Alii dicunt aliter, videlicet quod timor et audacia non sunt 
passiones contrariae. Hoc probant sic. Timor et audacia se compatiuntur 
in eodem respectu eiusdem, ergo non sunt contraria. Tenet consequentia, quia, 
posito uno contrariorum, removetur reliquum, ff. De instit., 1. sed si pupillus, 
§ si institoria ; ff. De reg. iur., I. ius nostrum ; 1. hac verba, De verb. sig.; in 
Authent., De mamd. prine., coli, iii; xxxii di., hospitiolum, cum similibus. 
Primum patet. Nam quis propter bonum honestum vult bellare, sed timet 
propter Deum, etiam quis aggreditur, et sic audacia, et tamen timet ne laeda¬ 
tur, et sic timor. Ista opinio est contra textum Philosophi, ii Rhetoricorum, 
nec valet ipsorum ratio, nam delectatio et tristitia secundum omnes sunt con¬ 
traria, et tamen idem delectari potest et tristari circa eundem actum. Tolle 
in adulterio delectatur quis propter sensualitatem, sed tristatur propter in¬ 
honestatem. Sic de proiciente merces in mari propter tempestatem, sic in 
proposito quis timet propter malum praesens, audet propter spem. Prima 
igitur opinio verior, unde Albertus tenet quod licet sint quatuor extrema,; ut 
[ 5 ] ' \}\ 
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supra, tamen non sunt nisi duplicis moris. Nam quicunque inclinatur ad bene 
audendum non timet, et quicunque non inclinatur ad bene timendum non 
audet, et sic infert unicam virtutem. Alii dicunt quod non sunt nisi duo 
extrema, nam si aliquis nihil timet, nimis audet, £t sic timor et audada sic 
fatiunt unum extremum. Sufficiat ex praedictis condudere quod fortitudo, 
quae est unum principale fundans bellum, ut sumitur pro corporis robore, non 
est virtus moralis, sed, ut sumitur pro virtute animae, est virtus moralis, et 
una, et haec est illa quae bellum ad finem rectum perducit. 


An fortitudo sit virtus cardinalis. 

Visum est de fortitudine quae fundat bellum principailiter, quae est virtus 
moralis et una. Sed quia hunc tractatum dirigo ad Cardinadem, quaero utrum 
haec sit cardinailis. Apparet quod non, nam magnanimitas non est virtus cardi- 
nailis, ergo nec fortitudo. Tenet consequentia per locum a maiori, qui est 
validus in iure, ut 1. i, C. De neg. gest.; ff. De senatoribus, 1. qui indignus ; 
C. De sacrosanctis eccles., Authent., multo magis; ff. Sol. matrim., 1. ex diverso, 
§ i; C. De epi. et cie., 1. si qua per calumniam ; xxxii, q. v, si Paulus ; viii, q. i, 
si ergo; vi, q. i, imitare; xl di., qualibet; De elect., cum in cunctis. Sed nugis 
videtur inesse quod magnanimitas sit virtus moralis quam fortitudo, quia nobi¬ 
lior et maior, ut dicit Philosophus in Ethiris, tractatu de magnanimitate. 
Patet primum, videlicet, quod magnanimitas non sit cardinalis, quia tunc 
cardinales forent plures quatuor. Solutio sic. Tota humana conversatio 
non versatur circa fortitudinem, ut cardinem, ergo non est cardinalis, quia 
inde cardinalis nuncupatur. Tenet consequentia per locum ab etymologia, qui 
est validus in iure, ff. De rebus creditis, 1. ii, § appellata ; in prooemio ff., § disci¬ 
puli; C. De episc. et cler., 1. decernimus ; ff. De verb. sig., 1. tugurii, 1. tugu¬ 
rium m , eod. tit.; ff. De legatis iii, 1. librorum, § quod si papyrus ; xxi di., cleros ; 
xvi, q. i, si cupis ; et cap. cum secundum, De praebendis. Patet primum. Nam 
fortitudo versatur solum circa pericula bellica, sed pauci ducunt vitam suam 
cum bellicis periculis. Ergo. In contrarium apparet auctoritate communiter 
loquentium, qui istam ponunt in numero cardinalium, inter quos est Seneca, 
qui fecit tractatum specialem, et Tullius in Rhetoricis dividebat virtutem in 
has quatuor, ut cardinales. Et haec argumentatio ab auctoritate est valida in 
iure, C. De sum. trinit. et fid. cathol., Epistola, inter claras; C. De bonis quae 
liber., 1. cum multa ; ff. De rer. div., 1. in tantum, § cenotaphium. 


Vnde et qualiter quatuor principales virtutes dicantur cardinales ? 

Pro evidentia et solutione quaestionis, primo est videndum unde et qualiter 
virtutes dicantur cardinales. Vbi sciendum quod, secundum Albertum, quod, 
acaut cardines coeli sunt poli antarcticus et arcticus, super quibus movetur 
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coelum, et cardines ostiorum et portarum super quibus revolvuntur, sic, a 
simili, virtutes illse dicuntur cardinales, super quibus versatur tota conversatio 
humana, et quas si quis habet, dicitur simpliciter bonus, et sine ipsis, non. Sic 
etiam domini Cardinales inde, iudicio meo, nomen sumpserunt, nam ipsi sunt 
mundi cardines, super quibus tota mundi gubernatio revolvitur et fingitur, et 
ad ipsos spectat sustentare totum pondus mobilis gubernationis, et motui ipsius 
fixum praestare fomentum. Duobus polis numero contenta est coelestis natura, 
et sufficiunt, stabiles sunt, et immobiles firmant ordinem motus, non deviant 
a loco fixionis humani generis. Monastica gubernatio quatuor cardinibus 
fuit contenta, et sufficit. Si inde unde numerus, unde varietas, unde infirmitas, 
unde tanta a centro distantia, attenta causa, non est nomen arbitrii, tamen 
libertas causae posset fingere modum. Sed quia de cardinalatu dixi in tractatu 
De Ecclesiastica Censura, nunc pertranseo, sed redeo ut discutiam principale 
propositum. Et quia iure, ut dixi, non bene ad plenum explicatur natura vir¬ 
tutum moralium cardinalium, aliquantulum et succincte, propter fortitudinem 
explicandam, de ea tractabo. 


Quid sit virtus ? 

Sciendum est quod, ut dicit Philosophus, virtus est habitus electivus, et 
ut idem Philosophus asserit, ii Rhetoricae, omne quod est cadit sub electione, 
sed eligibile est triplex. 


De triplici specie boni, et qualiter virtutes cardinales a bono eliciuntur. 

Bonum utile, bonum delectabile, et bonum honestum, et ista bona sunt 
per electionem appetibilia et fugibilia, et omnes virtutes morales circa ista tria 
versantur. Explicemus unumquodque. Et primo bonum utile, circa quod 
versatur virtus altero de tribus modis, aut expendendo, aut accipiendo, aut 
conservando. Plures actus electivos non experitur homo in seipso, et ista 
deductio ab experientia est valida in iure, ut probatur in prooemio fi., circa 
prine.; in Authent., De monachis, circa fin. coi. i; ff. De legat, iii, 1. si chorus, 
§ his verbis ; C. De vet. iure enud., 1. ii, § qua omnia ; De elec., quam sit, Lib. 
VI. Si expendendo, hoc contingit dupliciter, aut enim expendit sua aut aliena. 
Si expendit sua, tunc circa ista expendendo versatur virtus liberalitatis et mag¬ 
nificentiae, et vitia opposita, scilicet, avaritia et prodigalitas, parvicentia et 
vamnasia. Si autem non sint sua, tunc potest distribuere illis quorum sunt, et 
tunc est iustitia, ut fi. De iust. et iur., 1. iustitia ; et Instit., eod. tit., § iustitia ; 
xii, q. ii, cum devotissimam ; aut distribuit illis quorum non sunt, et tunc est 
iniustitia, ut iuribus statim adlegatis, a contrario, quod est validum argumen¬ 
tum, ut 1. i, § huius rei, fi. De offi. eius cui mand. est iurisdictio ; 1. si per pro¬ 
curatorem, § ignorantes, fi. Mand.; et cap. cum apostolica, De his quae fi. a 
praelat.; et cap. cum virum, De conversione coniugatorum. In non reddendo 
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his quorum sunt, homo dicitur simpliciter malus, xiv, q. vi, si res ; De usuris, 
cum tu ; ff. De usurp., 1. sequitur, § [ cum ] quod autem. Patet quod iustitia est 
cardinalis, quia non habendo ipsam circa distributionem eorum quae sua non 
sunt, homo est simpliciter malus, sed liberalitas et magnificentia, quae consistunt 
circa distributionem eorum quae sua sunt, non sunt cardinales, quia quis male 
.distribuendo sua, non est simpliciter malus, sed bene diceretur fatuus, et sic 
habes unam cardinalem, scilicet, iustitiam, circa expeditionem utilis boni. Si 
autem virtus moralis versetur circa bonum utile in accipiendo, hoc contingit 
dupliciter. Nam aut accipit quae sua sunt, vel debita, aut aliena, et sibi non 
debita. Si sua, vel sibi debita, et a quibus non debet, peccat contra liberalita- 
tem et magnificentiam, non tamen est simpliciter malus. Si autem accipiat 
aliena, talis est simpliciter malus. Hinc est quod contra talem sunt iuris 
remedia, ut interdicta, Vnde vi bon. rapt., ut ff. et C., per illos titulos Furti, et 
condictiones ex legibus et canonibus quae in singulis casibus explicantur secun¬ 
dum varietatem actuum. Et sic per explicationem huius secundi actus, scilicet, 
acceptionis circa bonum utile, apparet quod iustitia obtinet cardinalatum, non 
autem liberalitas sive magnificentia, cum, per oppositum iustitiae, dicatur sim¬ 
pliciter malus, non autem per oppositum liberalitatis vel magnificentiae. Si 
autem versetur virtus moralis in retinendo bonum utile, hoc etiam contingit 
dupliciter, aut retinet et conservat sua, aut retinet aliena. Primo casu reti¬ 
nendo quae sua sunt, et nulli dando, peccat contra liberalitatem et magnificen¬ 
tiam, nec talis est simpliciter malus, et si instes, si dives videat pauperem et 
indigentem et ad mortem, et nihil det, peccat mortaliter. Responderi potest 
quod tunc retinet non proprium sed commune, cum tempore talis necessitatis 
sit fienda communio, ut probat Clemens vi rationibus, xii, q. i, dilectissimis, et 
Augustinus, ut transumitur viii di., quo iure, et § i. Si autem quis retinet 
aliena, simpliciter est malus, et iniustus appellatur, si invito domino retineat, 
et remedia iuris sunt prodita, de quibus supra. Circa igitur bonum utile, elicis 
imam solam virtutem cardinalem, tam in distribuendo, quam accipiendo, quam 
conservando, quia per ipsius oppositum homo est simpliciter malus. Cardi¬ 
nalis est iustitia, non cardinales sunt liberalitas et magnificentia, et hoc clarum. 

Dicebam secundo quod erat secundum bonum delectabile, circa quod 
versatur virtus moralis, et circa hoc versatur dupliciter, aut largiendo aut acci¬ 
piendo. Si largiendo, sic sunt virtutes quae sunt in ludis, ut cum aliquis largi¬ 
tur aliis, habet delectationem. Et huiusmodi sunt amicitia, affabilitas, et 
eutrapelia. Istae autem virtutes non sunt cardinales, quia non sunt de neces¬ 
sitate humanae naturae, quia multi sunt magni et virtuosi qui in talibus nesciunt 
se bene habere. Si autem suscipiendo, et hoc dupliciter, aut enim versatur 
principaliter circa delectabile, tunc dicitur simpliciter malus, et appellatur 
intemperantia, et dico se male habere excedendo, nam insensibilis, qui non 
delectatur, non est simpliciter malus, sed excedens, et sic habes temperantiam 
quae obtinet cardinalatum, quia per eius oppositum quis est simpliciter malus, 
et est de necessitate humanae conservationis. Si autem versetur simpliciter 
circa tristabile, et hoc dupliciter, nam est quoddam tristabile quod aptum est 
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movere ad iram, et tunc versatur mansuetudo, haec non est cardinalis, quia 
non est necessarium quod quis irascatur, sed per actum remittitur quominus 
transeat ad actum secundum exteriorem iniustitiae. Si autem transiret ad 
actum exteriorem, tunc diceretur iniustitia. Si autem est tristabile, quod 
aptum est movere ad timorem, tunc est fortitudo. Nam, sicut ille est simpli¬ 
citer malus qui non vult sustinere terribile propter bonum virtutis, et sic forti¬ 
tudo est virtus cardinalis, et hoc de bono delectabili. 

Dicebam ulterius quod erat tertium bonum, scilicet, honestum, et tale est 
triplex. Quoddam pertinet ad virtutem cognoscitivam, et hae sunt virtutes 
intellectuales, et haec sunt scientia, sapientia, intellectus, ars, et prudentia. 
Quoddam pertinet ad virtutem interpretativam, ut veracitas et falsitas. Quod¬ 
dam pertinet ad artem appetitivam. 

Capiamus secundum membrum, scilicet pertinens ad virtutem interpre¬ 
tativam, et dico quod ista veracitas spectans ad virtutem interpretativam non 
est virtus cardinalis, quia non reddit hominem simpliciter bonum, nec eius 
vitium simpliciter malum. Vitium enim magis oppositum est iactantia. Sed 
iactator est triplex, est enim iactator simplex, et iste est gratia delectationis, 
alter gratia honoris, alter gratia lucri. Sola prima iactantia opponitur directe 
veracitati, aliae autem ingrediuntur aliam speciem vitii. Nam primus solum 
peccat quia est mendax, sed mendacium est duplex, nam est mendacium quod 
est simplex falsa significatio vocis, et de illo dixi quod directe opponitur vera¬ 
citati. Aliud est falsa significatio vocis, cum intentione fallendi, et illud facit 
simpliciter hominem malum, et incidit in speciem iniustitiae. Et has et alias 
species mendaciorum prosequitur Augustinus in libro De Mendacio. Tran- 
sumptive habetur xxii, q. ii, cap. primum capitale. Aliud est, ut dixi, bonum 
honestum pertinens ad virtutem appetitivam. Et hoc dupliciter. Aut essen¬ 
tialiter, et talia sunt virtutes morales de quibus supra tactum est. Aut signifi¬ 
cative, et talia sunt laus, bona terrena, et circa istud bonum honestum est 
magnainimitas et philominia™, et tales non sunt virtutes cardinales. Nam 
etiam multi sunt virtuosi qui non appetunt honores quibus sunt digni. Si autem 
loquamur de bono honesto quod spectat ad virtutem cognoscitivam, tunc sunt 
virtutes intellectuales, ut scientia, intellectus, ars, prudentia. Prunae tres non 
sunt cardinales, quia non sunt de necessitate vitae humanae, sed prudentia est 
de necessitate boni. Immo impossibile est aliquem esse virtuosum sine pru¬ 
dentia. Nam prudentia regulat ceteras virtutes. 

Ex his infertur qualiter fortitudo, propter quam fit sermo, est virtus 
cardinalis. Et apparet qualiter sunt quatuor, elicitae ex triplici bono appe¬ 
tibili et fugibili, et triplici virtute animae meae, scilicet, iustitia, temperantia, 
fortitudo, et prudentia, quae, nedum cardinalis, immo inter ceteras obtinet 
papatum et principatum. 

Fuit aliqualis discursio, sed sim supportatus, quia non reputavi propter 
iuristas, nec aliter, explicare naturam fortitudinis, de qua est principalis sermo. 
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Quomodo et qualiter quis possit dici fortis in bello. 

Consequenter quaeritur an aliquis possit dici fortis, etiam si non fuerit 
exercitatus circa pericula mortis in bello. Apparet quod sic, nam fortitudo 
est necessaria bonitati humanae, cum sit cardinalis, ut supra proxima quae¬ 
stione, quae bonitas humana haberi potest sine exercitio bellico. Ergo conse¬ 
quentia probatur per locum a coniunctis, ut ff. De neg. gest., 1. atqui natura ; 
iv di., denique ; vi di., nunc de superfluitate. Primum patet per notata supra 
proxima quaestione. Item Tullius dicit quod fortitudo est considerata peri¬ 
culorum susceptio et laborum perpessio. Hoc autem potest esse sine bellico 
actu, ergo probatur consequentia per locum a consequenti destructo, quod est 
validum argumentum in iure, ff. De rebus creditis, 1. ii, § ii; C. De furt., 1. apud 
antiquos, ver. quam ; ff. De in integr. restit., [nemo] non videtur. Oppositum 
dicit Philosophus, iv Ethicorum. Et propterea hoc continetur in sacramento 
militis, cum attingitur, scilicet, non evitare mortem, ut 1. paen., ff. Ex quibus 
causis maior.; et 1. i, C. De his qui non imple, stip., lib. [xi] x. Pro solutione 
quaestionis est attendendum quod fortitudo sumitur generaliter pro omni fir¬ 
mitate animi, et haec est generalis ad omnes virtutes, nam animi inconstantia 
vituperatur et a iure reprobatur, xxxii, q. v, horrendus ; De iureiurando, quem¬ 
admodum ; ff. De adulteriis, 1. si uxor ; ff. De decur., 1. p.; ff. De neg. gest., 
1. paen.; regula quod semel, et regula mutare, De reg. iur., Lib. VI. Et hoc modo 
non foret dubium quin talis possit fortis esse sine periculo bellico. Sumitur 
etiam stricte prout virtus specialis, quae est inclinans ad aggrediendum et ex¬ 
spectandum pericula, pro fugiendo malo culpae. Vnde triplex est malum, noxium 
quod opponitur utili, triste quod opponitur delectabili, culpa quod opponitur 
honesto. Bonum autem animae quod est honestum est praeferendum bono utili 
et delectabili, sicut anima rationalis praeferenda est corpori, xii, q. i, preecipi- 
mus; xxiv, q. iii, si habes ; C. De sacrosanctis ecclesiis, 1. sancimus; De poenit. 
et rem., cum infirmitas. Ex hoc infertur quod tres sunt virtutes morales neces¬ 
sariae ad hoc, ut quis dicatur bonus et virtuosus. Vna quae praefigat animum 
ad praeferendum bonum honestum utili, et haec est iustitia, Instit. eodem, 
§ iustitia ; xii, q. ii, cum devotissimam. Alia firmans animum ad praeferen¬ 
dum bonum honestum delectabili, et haec est temperantia, ut vi di., sed pen¬ 
sandum, pal.; et De constit., nam concupiscentiam. Alia firmans animum 
ad sustinendum passiones magis quam incurrendum malum culpae, et haec est 
fortitudo, ut C. De athlet., 1. una, lib. x; C. De his qui non implet, stip., 
1. i, eodem libro; vii, q. i, § hinc etiam. Et haec est fortitudo de qua est 
sermo. Et merito hae dicuntur cardinales, quia sunt de necessitate bonitatis 
humanae, et quaelibet istarum custodit seipsam et quamlibet aliarum. Tolle 
exemplum. Mulier temptata de adulterio per promissiones se defendit per 
temperantiam, ff. De rit. nup., 1. palam ii. Si temptetur per terrorem, ista est 
fortitudo, xxxii, q. v, [ Lucretiam ] proposito, § Lucretiam, et [cap.] § [fieri] non 
potest fieri et [cap.] § finge, de pudicitia; xxxiv, q. i, non satis. Si autem 
temptetur per munera, ab ista se defendit per iustitiam, xii, q. ii, cum devotis¬ 
simam. Potest etiam exemplari de fortitudine, nam si propter timorem se de- 
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fendit, dubitat ?) ab ista se defendit per fortitudinem, ut in cap. [Lucretiam] 
proposito, et [cap.] § finge, de pudicitia, xxxii, q. v. Si temptatur propter 
delectabilia, tunc defendit temperantia, xxxii, q. v, non potest, et cap. nec 
solo, et cap. qui viderit, et cap. non moechaberis. Si propter munera, tunc de¬ 
fendit iustitia, quia iniustum est vendere bonum honestum tanquam spirituale 
i, q. [i] ii, quam pio; De simonia, per totum. Si falsis rationibus, tunc de¬ 
fendit prudentia, et sic una cardinalium firmat animum, ut praeferatur bonum 
honestum utili, ut iustitia, alia ut praeferatur delectabili, ut temperantia, alia 
ad sustinendum tristia propter bonum tuendum et malum culpae excludendum, 
ut fortitudo. Prudentia autem ceteras regulat, sic debet esse in cardinalibus. 


Vlterius est sciendum quod Bellum sumitur dupliciter. 

Vno modo pro actu bellandi hinc inde, ut sumitur ff. De capt. et postlim. 
revers., 1. in bello, et 1. postliminium; C. De gladi., 1. unica, lib. xi. Alio 
modo sumitur pro qualibet exspectatione corporalis periculi, etiam si non sit 
actualis invasio, et hoc si periculum esset cui posset verisimiliter resisti, alias 
non esset bellum, ut in latrone suspendendo et alio iustitiando. 

Si bellum capiatur pro actuali invasione hinc inde facta, fortitudo non 
est solum circa illa pericula, quia tunc non esset cardinalis, cum multi sint 
virtuosi qui non sunt in talibus exercitati. Si autem sumatur secundo modo, 
tunc fortitudo versatur circa illa pericula generaliter, sicut dicimus in muliere 
quae sustinet pericula propter tuitionem castitatis. Ibi non est bellum primo 
modo sumptum, sed secundo sic, et tamen est fortitudo. Notandum tamen 
quod fortitudo non est circa quaelibet pericula bellica. Nam, si aliquis invadat 
alium et defendat se, non est fortis, quia tunc canis esset fortis fortitudine. 
Sed quando sustinet pericula bellica propter evitare malum culpae, tunc est 
fortis. Vnde dicit Philosophus quod non est fortis propter necessitatem, hinc 
etiam causa xxiii, q. iv, Nabuchodonosor, et cap. de Tyriis ; De Poenit., dist. 
ii, sic enim. Tunc concluditur solutio quaestionis propositae cum quaeritur an 
fortitudo sit circa pericula mortis et bellica, et dicendum quod non, ut exem¬ 
platum est in muliere. Secundo modo, quod extremus actus fortitudinis sit 
circa mortis pericula, dicendum quod sic, quia virtus est circa difficile. Tertio 
modo, quod inclinet ad sustinendum mortis periculum, si casus occurrat, et 
dicendum quod sic, quia virtus extenditur circa ultimum potentiae, primo Coeli 
et Mundi. 


Quis sit principalior actus fortitudinis in bello ? 

Sed quaeritur quid sit principalius fortitudinis bellantium, an exspectatio 
hostium, an aggressus eorum ? Et videtur quod aggressus sit principalior 
actus fortitudinis. Primo, quia, ut inquit Philosophus, ii Ethicorum, tractatu 
de liberalitate, virtuosius est dare quam recipere. Scribitur etiam Ecclesia¬ 
stici iv cap., " Non sit manus tua porrecta ad accipiendum, et ad dandum 


[Cap. xxvl.] 


[Cap. xxvii.] 
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collecta.” Hinc est quod scribitur, " Beatius est dare quam accipere,” xvi, 
q. i, pradicator ; et De celebr. missar., cum Martha ; De donat., cap. i. Ergo, 
a simili, virtuosius est aggredi quam exspectare, quia aggrediens dat, exspec¬ 
tans recipit. Praeterea virtuosius est bene facere quam bene recipere, ut idem 
Philosophus. Probatur. Nam si melius est facere quam pati in genere virtu¬ 
tum, ergo bene facere melius quam bene pati. Consequentia tenet per locum 
a connexis, quod est validum argumentum in iure, ff. De neg. gest., 1. atqui 
natura ; iv dist., denique ; vi dist., quia de superfluitate. Sed aggrediens bene 
dat, exspectans bene recipit, ergo virtuosius aggredi. Praeterea melius est 
bene operari quam non operari turpe, iuxta illud non sufficit abstinere a malo, 
nisi et bonum faciamus, nam et illud, scilicet, bene operari bonum, meliorem 
ducit finem cum in actibus is finis ponderetur, et ab illo fiat denominatio. Con¬ 
sequentia tenet per locum a fine, qui est validus in iure, ut ff. De ritu nupt., 1. 
si quis ; ff. De iur. fisci, 1. non intelligitur, § si quis palam; ff. Communia praed., 
1. receptum; ff. De auro et arg. legat., 1. et si non sint, § perveniamus. Sed 
aggredi est bene operari, exspectare est non operari turpe, id est non fugere, 
ergo virtuosius aggredi quam exspectare. Praeterea id virtuosius est quod est 
difficilius. Nam et legis responsum aliter non emanat nisi super difficili et 
dubitabili, ut 1. quod Labeo, ff. De Carbon. edicto; et 1. i in fin., ff. Ad 
municipalem. Sed aggredi est difficilius quam exspectare, nam homo fessus 
exspectare potest, non autem aggredi. Probatur maior per eundem Philo¬ 
sophum, tractatu de fortitudine, nam actus fortitudinis specialiter est circa 
difficilia et terribilia. Praeterea, illud virtuosius quod amabilius, nam actus 
virtutum de sui natura sunt amabiles, ut idem Philosophus, et probatur hoc 
De pcenit., dist. ii, ergo, et cap. corpus, et cap. proximos. Sed aggredi est 
amabilius. Quam plures utilitates affert reipublicae, et plura in eodem genere 
praevalent paucioribus, in Authent., De consan. et uter, frat., in prine.; De 
sent. excom., cum pro causa ; iii, q. iv, Engeltrudam ; De offi. delegat., pruden¬ 
tiam, in prine.; quia inimicos expellere est utilius quam ipsos exspectare. 
Praeterea illud virtuosius quod est laudabilius, quia virtus moralis est bonum 
laudabile, sed aggredi est laudabilius quam exspectare. Nam regulariter plus 
laudantur aggredientes quam fugientes. In contrarium est textus Philosophi, 
iii Ethicorum, tractatu de fortitudine, ubi dicit quod principalior actus forti¬ 
tudinis est sustinere. Idem tenet ibi Albertus et Custrqtius. 

Pro evidentia huius quaestionis est advertendum quod secundum dicta- 
men rectae rationis non est semper aggrediendum, nec semper fugiendum, nec 
semper exspectandum, nam quandoque expedit aggredi, quandoque fugere, 
quandoque exspectare. Ex quo apparet quod fortitudinis triplex est actus, 
scilicet, aggressura, fuga, et exspectatio. Et quod aliquando fugiendum sit 
forti, patet ratione, nam pericula supra hominem sunt fugienda. Si enim unus 
solus vellet aggredi mille, vel ipsos aggredientes exspectare, non esset fortis, 
sed audax et temerarius, ut idem Philosophus ibidem. Triplex est ergo actus 
fortitudinis, scilicet, aggressus, fuga, et exspectatio. Et inter istos minimus 
est fuga. Hoc probatur. Nam ille actus est inter ceteros minimus qui inter 
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ceteros est minus difficilis, cum ars et disciplina sint circa difficilia. At fugere 
est facilius quam aggredi vel exspectare. Ergo. Praeterea ille actus est mini¬ 
mus. Assimilatur vitio peiori. Probatur per locum ab extremis, qui est 
validus in iure, fi. Communi divid., 1. arbor ; et 1. una, fi. Si quis ius dic. non 
obtemp.; et 1. quatitur, fi. De stat, hominum. Sic est in proposito. Nam 
per fugam assimilatur timori, quod est peius vitium quam sit audacia, ut idem 
Philosophus, ibidem. 

Secundo dico quod exspectatio est actus principalior. Hoc probatur, 
nam virtuosius est bene facere bonum quam bene recipere bonum. Ergo vir- 
tuosius est bene pati malum quam bene facere malum. Tenet consequentia 
per locum a contrariis, qui est validus in iure, fi. De act. emp.-, 1. Iuli anus, 
§ procurator ; fi. De instit., 1. sed si pupillus, § si institoria ; fi. De verb. sig., 
1. hac verba. Sed aggrediens bene facit malum aggresso, exspectans autem 
bene recipit malum ab aggrediente. Praeterea ille actus est principalior qui 
est difficilior. Hoc pluries supra probatum est. Sed exspectatio est difficilior 
quam aggressus. Probatur hoc. Nam si fiat aggressus, fit in modum fortio¬ 
ris, et cum spe de evadendo, alias recta ratio non dictaret aggressum, si non 
esset spes evasionis. Sed exspectatio fit in modum minus fortis erga fortio¬ 
rem. Sed difficilius est bene se habere cum fortiori quam cum minus forti, 
ut claret. Confirmatur. Nam in exspectando oportet moderari timorem 
magnum cum tristitiis corporalibus. At aggrediendo non expedit tantum 
moderari timorem. Ergo. 

Praeterea exspectatio et sustinere denotant diuturnitatem et perseveran¬ 
tiam, et in genere boni quod diuturnius melius. De Pcenit., dist. iii, irrisor ; De 
Pcenit., dist. ii, pennata, et cap. non revertebantur ; fi. De in rem vers., 1. si 
pro patre, § et versum. Sed aggressus denotat quendam impetum parum 
durabilem provenientem ab iracundia, ut 1. si adulterium, § imperator, fi. 
De adulter.; et C. eod. tit., 1. Gracchus ; et regula quod calore, fi. De reg. 
imis. 

Praeterea exspectatio facit pericula mortis esse praesentia, et illa tunc 
difficilia et timibilia, ut Philosophus, ii Rhetoricae. Ergo. 

Infertur igitur exspectationem actum principadiorem fortitudinis, licet 
vulgares non recte iudicantes, contrarium sapiant. Si autem, quod praedixi, 
fugam actum fortitudinis [videtur] obstare, quod in hoc tractatu scripsi supra 
in articulo de pertinentibus ad ducem et milites, ubi dixi quod milites servare 
debent iuramentum quod iurarunt, non fugere, etc. 

Solutio patet ex iam dictis, nam ubi sunt pericula supra hominem, fugien¬ 
dum est, xxiii, q. iv, displicet, Iohannis viii, Matthaei x, transumptum, vii, 
q. i, § hoc observandum. Vbi autem sunt pericula non supra hominem, sed est 
aliqualis spes, tunc procedunt statim dicta. Ad allegata in contrarium patet 
responsum, discurrendo per singula, uno tamen addito, videlicet, quod vul¬ 
gares plus laudant et amant aggredientes quam exspectantes. Hinc est quod 
dicit Philosophus ibidem, nihil prohibet milites stipendiarios in civitatibus 
utiliores esse quam viros fortes, nam illi ad modicum lucri vitam mutant, et 
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fugiunt et aggrediuntur sine dictamine rationis, viri autem fortes nec fugiunt 
nec aggrediuntur sine dictamine rationis. 


Quot generibus fortitudinis quis utatur in beUo ? 

Sed quaero, quot generibus fortitudinis utatur quis in bello ? Solutio. 
Sex sunt similitudines verae fortitudinis, quae est virtus moralis sita inter auda¬ 
ciam et timorem, et istis sex utuntur milites in bellis. 

Prima qua aliqui viriliter in bello aggrediuntur propter gloriam et hono¬ 
rem, videntes quod tales solent laudari, et timidi vituperari, et de hac C. De 
re milit., libro xii; ff. Ad leg. Aquil., 1. qua actione, § in colluctatione ; De 
pub. iudic., per totum. 

Secunda quae appellatur politica, qua aliqui sunt, fortes propter timorem 
poenae corporalis vel pecuniariae, quae imponi consuevit timidis et fugientibus 
in bello, et ista vocatur politica, quia inter cives, et talis servilis est, De Poenit., 
distinet, ii, § sicut secta. 

Tertia est quae vocatur militaris, qua homines sunt fortes, quia sciunt 
artes bellandi, sicut Teutonici et alii experti stipendiarii. Hanc inducit expe¬ 
rientia, rerum magistra, ff. De leg. iii, 1. servis, § ornatricibus ; et cap. quam 
sit, De elect., Lib. VI; et, ut dicit Philosophus in tractatu De Fortitudine, stipen¬ 
diarii pugnant cum aliis, sic armati cum inermibus. Et isti faciles sunt ad 
aggrediendum, et faciles ad fugiendum. Hodie tamen facilius se expediunt, 
quia levant digitum et trahunt barbutas^, et se reddunt, et statim dimittuntur, 
ut est mos eorum inter se. 

Quarta est qua utuntur aliqui propter furorem, nam furor est res 
impetuosa ad pericula, et iste aliquando iuvat in bellis, quia homines sunt 
audadores, et hanc inducit impetus iracundiae, ut 1 . si adulterium, § impera¬ 
tores, ff. De adulter.; et 1. Gracchus, C. eodem titulo, et 1. quod calore, ff. 
De reg. iuris. 

Quinta, qua aliqui utuntur propter spem. Nam aliqui propter spem 
victoriae viriliter aggrediuntur. Ibi enim praeponderat spes potentiae sensi¬ 
tivae rationi. De constit., nam concupiscentiam ; vi dist., sed pensandum. 

Sexta est propter ignorantiam, nam aliqui aggrediuntur vel exspectant, 
ignorantes pericula quae imminent, qui tamen fugerent hoc scito. Ibi non 
videt quid agat, ad instar infantis, C. De fals. mone., 1. i; ff. Ad leg. Com. 
de sica., 1. st infans. 

Istis fortitudinibus milites regulariter utuntur in bellis. Inter istas autem 
fortitudines, si vis videre quae magis attingit virtuti, debes attendere quod 
omnes istae sunt similitudinariae fortitudinis verae. Nam in vera fortitudine, 
sicut in qualibet virtute, oportet quod opus fiat scienter. Nam ignoranter 
operantium nulla est virtus, quia prudentia, quae est habitus intellectus, regu¬ 
lare debet omne opus virtutis. Secundo, debet eligi. Tertio, quod eligatur 
propter bonum intrinsecum virtutis, non autem propter bonum extrinsecum. 
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Quarto, quod operetur firme et durabiliter. Quinto, quod delectabiliter. 
Sexto, quod opus debet esse difficile, nam ars sit circa difficilia. Haec omnia 
requiruntur in vera fortitudine, circa aggressum, vel exspectationem alicuius 
terribilis et difficilis. Per hoc patet quae supra dictarum magis assimilatur 
verae fortitudini, et quae non. Nam omnes praeter ultimam assimilantur in eo 
quod scienter, et sic ultima est minime similis in hoc, quod eligens. Aliae con¬ 
veniunt cum vera, praeter illam quae fit ex furore. In eo autem quod propter 
bonum intrinsecum, omnes deficiunt a vera, nam prima est propter bonum 
extrinsecum, utpote gloriam, aha propter fugam poenae, alia propter lucra et 
stipendia, alia propter spem vincendi. Prima autem politica, quae est propter 
honores et gloriam, magis assimilatur verae propter finem honorabiliorem. 
Nam honores sunt significativi virtutum, et isti plus operantur, tendendo ad 
bonum publicum, nam virilius bellis insistunt, ut exemplat Philosophus de 
Hectore in bellicis sic se habente. 


A n /ortis in bello potius debeat mortem exspectare quam fugere ? 

Tertio quaero, an fortis in bello aliquo casu magis debeat mortem ex¬ 
spectare quam fugere de bello, ubi per fugam evadere posset. Et videtur 
quod non sit mors exspectanda, nam illud magis eligendum quod est delecta¬ 
bilius, et illud minus quod minus, primo Rhetoricae dictum est Philosophiae. 
Sed est delectabilior vita quam mors, ergo eligibilius fugere et vivere quam 
exspectare et mori. Oppositum videtur dicere Philosophus, iv Ethicorum, 
tractatu de fortitudine, et iii, tractatu de voluntario et violento, et etiam trac¬ 
tatu de magnanimitate, ubi dicit quod prius est moriendum quam aliquid turpe 
committendum. 

Solutio. Pro evidentia quaestionis est advertendum quod quaestio potest 
habere duplex fundamentum; unum veritatis et fidei, ut supponamus aliam 
vitam et beatitudinem. Et secundum hoc fundamentum quaestio non haberet 
grande dubium, nam si aliquis pugnaret contra infideles, et propter fugaun 
suam multi perirent fideles, et solus salvaretur, tunc praeeligenda esset ex- 
• spectatio et mors. Et est ratio, nam fugiendo consequitur vitam corporalem, 
exspectando, moriendo corporaliter, consequitur vitam animae, quae est sine 
comparatione nobilior, ergo praeeligenda. 

Secundum fundamentum potest esse naturalium et viventium secundum 
legem naturae, ut non supponatur ulterior vita, et tunc quaestio habet dubium 
et opiniones varias. Aliqui dicunt quod mors exspectanda contingere potest 
multipliciter. Vno modo, quod evidenter certum sit mortem evenire debere 
cum exspectatione, nec spes sit de salute nisi cum fuga. Alio modo, quod 
licet sit aliqua evidentia mortis, tamen spes aliqua haberi potest de vita sine 
fuga. Isto secundo casu, dicunt intelligendas auctoritates Aristotelis et alio¬ 
rum philosophorum, qui dicunt quod magis moriendum, id est, viriliter pugnan¬ 
dum. Primo autem casu dicunt nullo modo mortem exspectandam. Probant 
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hoc sic, nam de duobus malis minus malum est eligendum, xiii dist., nervi ; et est 
principium in moralibus. Sed minus malum est fugere quam exspectare et mori. 
Quod sit minus malum probatur, nam illud est minus malum per quod pau¬ 
ciora bona perduntur quam illud per quod plura, sed in morte omnia tollun¬ 
tur, in Authent., De nupt., § deinceps ; et secundo Physicorum. In fuga perdi¬ 
tur solum bonum fortitudinis moralis. Ergo. Praeterea, si melius esset mori, 
hoc esset quia mori esset actus virtutis, sed hoc est falsum, nam actus virtutis 
vel est felicitas, vel ad actum felicitatis tendens. Sed mors est felicitatem 
destruens. Ergo. Praeterea si hoc casu eligenda esset mors, hoc esset quia 
fortitudo, quae est virtus moralis, ad hoc inclinaret. Sed hoc est falsum, nam 
virtus moralis non tendit ad corruptionem naturae, immo ad conservationem 
ipsius. Nam ad hoc factae sunt leges, iv dist ..facta sunt; sed mors tendit ad 
destructionem, in Authent., De nupt., § deinceps. Praeterea, si hoc quis 
deberet magis eligere, aut foret propter bonum proprium aut alienum. Non 
propter proprium, quia in morte omne bonum exstinguitur, ut supra tactum 
est. Non alienum, quia non tantum bonum alteri potest quaerere quantum sibi 
perdit, cum se plus aliis debeat diligere, ut 1 . prceses, C. De servit, et aqua. 
Confirmatur. Nam secundum veritatem et fidem apparet quod virtuosissimi 
milites fugiebant in bello, ut tempore Caroli Magni. 

Alii dicunt totum econtra, scilicet, quod potius exspectandum et morien¬ 
dum quam fugiendum. Et hoc probant. Nam quilibet scit de necessitate se 
moriturum esse, si ergo moriatur fortis, non perdit nisi id in quo credit mortem 
praesentem differre a futura. Sed istae non differunt in hoc quod est amittere 
bona virtutis et conservare, sed differunt in hoc quod est diutius retinere et 
minus diu. Tunc arguunt sic, illud eligibilius est in quo plura bona ad- 
quiruntur, et pauciora perduntur, sic est in proposito. Ergo. Probatur haec 
minor. Nam si moriatur, quaerit actum fortitudinis, qui est nobilissimus. Si 
fugit, nihil quaerit, nisi continuationem prius habitorum donec duret vita, et 
sic quaerit tempus. Confirmatur. N am certum est quod consistentes circa delec¬ 
tationes corporales magis eligerent modico tempore vivere delectabiliter quam 
longo poenaliter, ergo sic in delectationibus animae hoc potius est eligendum. 

Opinionem primam credo veram, nam, ut dixi in alio articulo, actus 
fortitudinis sunt aggressus, fuga, et exspectatio. Nam non semper insequen¬ 
dum, nec semper fugiendum, nec semper exspectandum, immo cum dictamine 
rationis. 


tcap. zxix.j An miles una cum comitiva sua viriliter in hostes prorumpens, et ipsos totaliter 
confringens, contra mandatum ducis, sit capite puniendus ? 

Quarto quaeritur, pone dux exercitus mandavit ne quis prorumperet in 
hostes sub poena capitis. Quidam strenuissimus miles, cum magna comitiva 
militum quibus praeerat, contra mandatum ducis, prorupit in hostes, et ipsius 
strenuitate totaliter hostibus conflictum dedit. Quaeritur an capite puniendus 
sit. Et videtur quod sic, nam dicit textus, in bello, qui rem prohibitam a duce 
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fecit, aut mandata non servat, capite punitur, etiam si rem bene gesserit, ff. 
De re militar., 1. desertorem, § in bello. Probatur per iura quae volunt 
astrictos obedientia ad ipsam teneri, fi. Mandati, 1. si remunerandi, § si 
\pignus\ passus (7 >, et 1. sed Proculus; ff. Ad Macedon., 1. sed etsi, § ii^; 
ff. Ad leg. AquiL, 1. si servus servum, § et si puerum ; C. De neg. gest., 1. 
ult.; cum similibus. Confirmatur. Nam malum non excusatur propter bonum 
quod sequitur. Ivi dist., can. undecunque ; De Poenit., dist. i, non sufficit. Con¬ 
firmatur. Nam facta non sunt ab eventu notanda, xv, q. i, illa, et cap. non est; 
xxiii, q. v, de occidendis ; ff. De neg. gest., 1. sed an ultro, § i; fi. Mand., 
1. qui mutuam, § sumptus ; ff. De contraria tut., 1. iii. Ergo ab hoc eventu 
insigni non fiet notatio, immo ab obedientia praevenienti. 

In contrarium videtur. Nam propter peritiam et factum insigne effectua- 
liter perpetratum remittitur poena, quae alias imponi deberet, aliquid attemp¬ 
tanti contra legem vel mandatum principis. Probat textus ff. De poenis, 1. 
ad bestias; xxii, q. ii, cap. quaritur cur Patriarcha. 

Solutio. Audio quod dominus Ricardus Malumbra terminavit quod 
delinquens propter peritiam magnam poenam evadit per dictam 1. ad bestias; 
et induci poterat dictum cap. quaritur cur Patriarcha. Tamen illam opinionem 
non credo veram, immo aperte est contra textum 1. desertorem, § in bello, 
ff. De re militari. Nec obstant iura in contra allegata, nam aliud est quem 
non incidere poenam legis vel hominis, aliud est post poenae commissionem 
ipsam a principe remitti posse. Illa iura non probant quominus poena com¬ 
mittatur, sed bene probant ipsam a principe posse remitti, et sic supponunt 
illam commissam, ut probat uterque textus, si bene inspiciatur. 


An duci belli capto sit venia concedenda? [Cap. m.j 

Quinto quaeritur, pone dux belli capitur ab hostibus, numquid ei est venia 
concedenda an veniat puniendus ? Et videtur quod venia sit concedenda per 
cap. noli in fin., xxiii, q. i. Ecce textus, " Sicut debellanti et resistenti vio¬ 
lentia debetur, sic victo vel capto venia conceditur.” Hoc probatur, nam dicit 
textus quod tenetur quis paucere hosti suo, ii, q. [vi] v, quanto, in fine. Ecce 
textus, " quia sicut in contumacia persistentibus severos nos esse convenit, sic 
humiliatis et poenitentibus locum veniae negare non debemus.” 

In contrarium videtur, nam captus efficitur servus hostium, ut 1. hostes, 
et 1. hostes, ff. De captivis et ff. De verb. significatione. 

Solutio. Credo primam pairtem veram, videlicet, quod venia sit con¬ 
cedenda humiliato et resistere nolenti, nisi per veniae concessionem pacis per¬ 
turbatio timeatur, tunc enim venia plectendus est. Hoc probat textus in cap. 
noli, in fin., ibi dum dicit, “ maxime in quo perturbatio non timetur,” et 
exponit Hugo, et Archidiaconus, “ maxime,” pro " tantum,” ut sit sensus 
literae, quod solum sit concedenda venia ubi non timetur pacis perturbatio, alias 
non. Et fertur quod per illam expositionem Carolus fecit amputari caput 
Conradino. 
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[c«p. xxzi.] De his qui tenentur ad bellum accedere, et de accedentibus non astrictis. 

Quarto videndum restat de his qui tenentur ad bellum accedere, et quid 
de accedentibus non astrictis ? 

An, a domino moto iuslo bello, teneantur vassalli accedere propriis sumptibus ? 

Et quaeritur primo, an, si dominus moveat iustum bellum, teneantur vas¬ 
salli accedere cum armis et equis et in expensis propriis. Et videtur quod sic, 
quia vigore iuramenti tenentur iuvare dominum, ut xxii, q. v, de forma ; Inno¬ 
centius, in cap. sicut, De iureiur., tenet quod non tenetur, nisi ex pacto speciali 
ad hoc sint obligati, cum ipsi non teneantur ad munera personalia. Conclude 
in hoc quod vassalli de iure non tenentur, nisi ad ea quae continentur in cap. 
de forma, xxii, q. v; nisi ex speciali conventione ad illud obligentur ut. 


icap. xixii.] An subditi uni baroni, moventi guerram contra regem suum, teneantur ipsum 

baronem iuvare contra regem. 

Secundo quaero, pone quod Baro Regis Hispaniae moveat guerram ipsi 
regi, et mandet omnibus hominibus suis ut iuvent ipsum in bello contra Regem, 
numquid tenentur, cum iuraverint ipsum iuvare contra omnem hominem. 
Et videtur quod sic, nam grave est fidem fallere. Qui cleri, vel voventes, 
veniens, et cap. sequenti; 1. i, fi. De consti. pecunia. Etiam verba generaliter 
probata generaliter sunt intelligenda, fi. De legat, praestan., 1. i, § generaliter. 
Etiam quia iuramentum astringit, nisi a iuramento absolvantur, xv, q. vi, cap. 
ii et iii. Contrarium est verum, nam Baro movens guerram Regi incidit in 
legem Iui. maiestatis, 1. i et 1. ii, fi. Ad leg. Iui. maiest.; vi, q. i, § verum, 
versus quisquis cum militibus; lxxix dist., cap. ii. Nam Rex Hispaniae est 
princeps in regno suo. Etiam opem non fert qui ad peccandum iuvat, xiv, q. 
vi, si res ; nec praeceptum illius ipsos excusaret, fi. De oblig. et act., 1. servus ; xi, 
q. iii, non semper, et cap. qui resistit, et cap. si dominus. Nec sacramentum ad 
hoc ligat, quia non est inventum ut sit iniquitatis vinculum, xxii, q. iv, inter 
cetera ; De iureiur., cap. i, Lib. VI; faciant quae notantur in cap. petitio, De 
iureiurando. 


[c*p.xxxiii.] An subditi uni baroni, moventi guerram alteri baroni, teneantur ipsum primo, 
an regem moventem guerram alteri regi, iuvare, utriusque 
mandato uno concursu recepto ? 

Tertio quaeritur. Baro Regis Hispaniae movet guerram alteri Baroni, 
Rex Hispaniae movet guerram regi Granatae. Baro mandat hominibus qua¬ 
tenus iuvent ipsum ; Rex autem mandat eisdem ut iuvent eum ; et concurrunt 
mandata. Quem primo iuvare tenentur ? 

Videtur quod primo Baronem, nam Baroni sunt subiecti ratione fidelitatis 
et ratione iurisdictionis, in Authent., De quaestore, § si vero, Coli. vi. Regi 
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autem sunt subiecti ratione iurisdictionis generalis tantum, et sic duae rationes 
vincunt unam, in Authent., De consang. et uter, frat., § i; De re iudic., cum 
eeterni, Lib. VI; xiii dist., can. i. 

In contrarium videtur. Nam vocati a Rege sunt vocati ad maius tri¬ 
bunal, et sic praeferendum, £f. De re iudic., 1 . contra pupillum, § fin.; xviii 
dist., si Episcopus. Etiam quia Rex vocat pro communi bono et defensa 
coronae, et sic iure gentium obediendum, ff. De iustitia et iure, 1. veluti; i 
dist., ius gentium ; xxiii, q. iii, fortitudo, et q. viii, cap. omni, et cap. si nulla. 
Nam pro defensione patriae licitum est patrem interficere, ff. De relig. et 
sumpt. fun., 1. minime. Et haec vera. 


An vassalius nonlegius duorum dominorum, uno concursu requisitus, 
utrumque vel alterum, et quem, iuvare teneatur ? 

Quarto quaeritur, quid de vassallo nonlegio duorum, quod esse potest 
ratione diversorum feudorum, De supl. negl. praelat., grandi, Lib. VI. Si 
uterque dominorum simul requirat eum ut iuvet ipsum in bello, tenetur utrum¬ 
que, an alterum, et quem, iuvare ? 

Apparet quod neutrum, cum concursu se impediant, ff. De usufr., 1. 
quotiens ; De Poenit., dist. i, § hoc idem, vers. Christus ait; xxi, q. i, cap. i. 

Apparet quod utrumque, alias perdet feudum, quia difficultas praesta¬ 
tionis ex parte promissoris non perimit obligationem, ff. De verb. obi., 1. 
continuus, § illud. Item potest quis duobus dominis servire, ut ff. De operis 
libert., 1 . duorum. Quidam dicunt locum esse gratificationi, exemplo servi 
duorum dominorum, qui si viderit utrumque dominum interfici, iuvare poterit 
quem voluerit, ff. Ad Silianum, 1. si quis in gravi, § si cum omnes. Alii dicunt 
quod iuvabit priorem dominum, et cui primo iuravit, ut in Vsibus Feudorum, 
De prohib. feud. alien., 1. imperialem, § illud; ff. Locati, 1. in operis; C. Qui 
potiores in pign. hab., 1. ii. Nam priorem fidelitatem servare tenetur, 1 
di., quia sanctitas tua ; Qui cleri, vel vov., veniens. 

Tutius tamen est quod primo serviat personaliter, secundo per substi¬ 
tutum, si hoc patiatur natura feudi, C. De caduc. toll., 1. una, § sin autem. 
Nec obstat quod iuravit secundo, salva fidelitate primi, quod est de natura 
hominis nonlegii, quia serviendo secundo per substitutum non nocet primo, 
quod salvatum fuit in iuramento secundi. 


An vassalius teneatur iuvare dominum contra patrem, vel pater 
contra filium ? 

Quinto quaeritur, an vassalius teneatur iuvare dominum contra patrem, 
vel pater contra filium. Glossa format quaestionem, xxii, q. v, cap. de forma, 
et tenet quod sic. Nam filius solum vinculo naturae obligatus est patri, sed 
vassalius domino vinculo iuramenti, ut in praeallegato cap. de forma. Hoc 


[Cap.xxxiv.] 


[Cap. xxxv.] 
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probat textus in Vsibus Feud., in cap. quemadmodum feud. amit. Glossa 
aliqualiter sentit contrarium, in cap. quoniam milites, xi, q. iii. Putarem pon¬ 
derandam qualitatem impendendi subsidii. 

An civis duarum civitatum teneatur unam iuvare contra aliam ? 

Sexto quaeritur, an civis duarum civitatum teneatur iuvare unam contra 
aliam. Solutio. Dic ut dictum est in vassallo duorum dominorum. 


[c»p.xxxvi.] An vassallus, vocatus a domino, teneatur ipsum sequi in partibus ultramarinis 

ad pugnandum contra barbaros ? 

Septimo quaeritur, dominus vult ire ad partes remotas, pone ultra mare, 
ad pugnandum cum barbaris, numquid vassallus, vocatus ab eo, teneatur ipsum 
sequi ad bellum ? Solutio. Si dominus est talis status et conditionis quod 
praedecessores sui et ipse consueverunt illuc accedere, et vassalli ipsum sequi, 
et tunc tenetur exemplo liberti, qui tenetur ad operas consuetas, ff. De operis 
lib., 1. opere, et 1. paen.; ff. De pign. act., 1. [qui\ vel universorum. Praestabuntur 
taunen a domino sumptus moderati, arbitrio boni viri. Si autem sit talis qui 
non possit nec consuevit, tunc secus, ff. De operis lib., 1. quod nisi, § fin.; ff. 
De arbit., 1. si cum dies, § si arbiter. Haec etiam tangit Speculum in Speculo, 
tit. De feudis, § ipsum. 


[c*p.xxxvii.j An servi teneantur ubique sequi dominum ad bellum ? 

Octavo quaeritur de servis, an teneantur sequi dominum ubique ad bel¬ 
lum. De his non est dubium, cum in eos dominus plenam habeat potestatem, 
dummodo non nimis saeviat in eos, ff. De his qui sunt sui vel alien. iuris, 
1. i et ii. 


[Capwxxxviii.] An liberti vocati teneantur sequi patronum ad bellum ? 

Nono quaeritur, quid de libertis? Solutio. Liberti tenentur ad operas 
solitas, nec insolitae possunt eis imponi, ff. De operis lib., 1. quod nisi, § si 
vag. ©; ff. De procur., 1. sed haec, § ii. 


[Cap.xxxix.] An agricola vocati teneantur sequi dominum ad bellum? 

Decimo quaeritur, quid de aigricolis, an vocati ad bellum a dominis acce¬ 
dere teneamtur ? Solutio. Agricolae dividuntur in ascripticios et censitos. 
Ascripticii dicuntur per scripturam solo astricti, unde in adventiciis duae inter¬ 
veniunt scripturae, una ad constituendum, alia ad probandum. Prima qua 
promittunt domino soli nunquaun a solo recedere, alia qua profitetur se ascrip¬ 
ticium, et de his scripturis in 1. scimus, C. De aLgric. et censitis. Et inter hos 
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et servos paene nulla est differentia, ut 1. ne diu, C. eod. titulo. Et dico paene, 
quia differunt, quia servus alienari potest cum peculio, et sine, ut denuo L 
ne diu; ascripticius non sine solo, ut 1. ii, C. eod. titulo. Item ascripticii citra 
domini voluntatem ordinari possunt in possessionibus quibus ascripti sunt, in 
Authent., De sanet, episc., § ascripticios ; servi autem non. Item ascripticii, 
sciente et tacente domino, contrahunt matrimonium, nec conditionem mutant, 
ut C. De agricol. et censitis, 1. ult.; servi autem contrahentes, scientibus domi¬ 
nis et tacentibus, liberantur a servili conditione, ut in Authent., De nupt., 
§ si vero. Ex quibus luce clarius apparet quod ius quod habent domini in 
ascripticios est ius relatum ad possessiones quibus ascribuntur. Et sic appa¬ 
ret quod provocati a domino ad extranea onera personalia, non artantur, nisi 
ex conventione aliud sit inductum. Censiti autem sunt qui certae rei annuatim 
praestandae constituti sunt, C. Qtiib. caus. coloni, 1. ii. Etiam in hoc differunt 
ab ascripticiis, quia ascripticii sunt ascripti ad incertam rem praestandam, puta 
tertiam vel quartam fructuum, isti autem certae rei; et de his infertur ut 
supra. Per hoc infertur quod nec coloni nec inquilini necessario artari possint. 


An confcederatos possit dominus vocare ut ipsum iuvent in bello ? 

Vndecimo quaeritur, quid de confoederatis et colligatis, numquid dominus 
poterit confcederatos provocare ad bellum ut ipsum iuvare teneantur ? Solu¬ 
tio. Confoederari sunt plene liberi, licet ad aliqua teneantur ex pacto, ut 1. 
non dubito, ff. De captivis. In his tamen ponderanda est conventio, et con¬ 
ventionis modus, ut ad unguem servetur, ff. Depositi, 1. i, § si convenitur; 
et 1. i. De pactis. 


An subditi ratione iurisdictionis tantummodo teneantur ad bellum accedere ? 

Duodecimo quaeritur, quid de his qui ratione iurisdictionis tantummodo 
sunt subditi, non autem sunt vassalli ? Solutio. Tales accedere tenentur, nec 
agent ad deperdita, quia hoc faciunt ex debito. Fallit hoc regulaire dictum in 
quibusdam personis quae excusantur a muneribus personalibus, quorum qui¬ 
dam excusantur aetate, ut minores et senectute gravati, ut C. Qui aetate, in 
rubro et nigro; quidam infirmitate, ut C. Qui morbo, per totum; quidam 
liberorum numero, ut C. Qui numero liber., per totum; quidam propter 
professionem, ut C. De profess. et medie.; quidam sexu, ut mulieres, et con¬ 
similes. Alias stat regula. 


De personis non astrictis ad bellum, libere accedentibus. 

Haec autem dicta sunt de his personis quae sunt qualitercumque astrictae. 
Restat videre de personis plene liberis ad bellum provocatis. Pro cuius 
evidentia, est attendendum quod accedentibus ad bellum non necessitate nec 
[ 7 ] 


[Cap. xl.J 


[Cap. xli.] 


[Cap. xli i.] 
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debito necessario, nam de debito accedentibus supra tactum est. Quidam 
accedunt plena liberalitate; quidam accedunt quia tenentur ad antidora; qui¬ 
dam accedunt propter gloriam quaerendam et consequendam in bello; quidam 
accedunt quia locant operas suas, si contractus locati appellari potest, ut sti¬ 
pendiarii ; quidam accedunt solum animo spoliandi, ut nuncupati “ Sacco- 
manni,” quasi manu arripientes et sacco deferentes, et de his videamus. Et 
primo de primis, ut de plene libere accedentibus. 

An libere accedentes obligent sibi illum in cuius servitium vadunt, etc.P 

Et primo quaeritur numquid accedentes libere ad bellum obligent sibi 
illum in cuius servitium vadunt, si damnum incidunt, utpote si in bello perdant 
arma, equos, sive capiantur, sive etiam eundo ad bellum sive redeundo ? Solu¬ 
tio. Hic est attendendum quod accedentes libere aliquando accedunt prius 
vocati et rogati a dominis, aliquando motu proprio, non requisiti a dominis. 
Si accedunt vocati a dominis, tunc habent actionem mandati contra dominum, 
si sic, ut supra dictum est, contingat, aliquid ipsos perdere, nisi appareat quod 
causa pietatis, humanitatis, vel parentelae, hoc faciant, xxiii, q. iii, non [in¬ 
ferenda] in inferenda ; xi, q. iii, si dominus, et cap. Iulianus. Si autem opponas, 
et dicas dominum non teneri, quia talia perdunt casu fortuito, de quo quis non 
tenetur, De homici., Iohannes; C. De pign. act., 1. quce fortuitis. Solutio. Iste 
est casus fortuitus qui potuit et debuit praevideri, quia verisimiliter haec 
contingunt in bellis, quia dubius est eventus belli, et ita notat Innocentius 
in cap. sicut, De iureiurando. 


An commodatarius teneatur commodanti equos et arma in bello 
deperdita resarcire? 

Secundo quaeritur, quid de commodante tali arma et equos pro eundo ad 
bellum, numquid, si perdantur, teneatur commodatarius commodanti ? Et 
videtur quod sic, argumento supra proximo a simili, cum hoc etiam praevideri 
potuerit, ut supra. Solutio. In hoc casu secus, secundum Innocentium, et est 
ratio differentiae, quia in hoc casu commodatarius non excessit fines, quia non 
est usus nisi ad usum illum ad quem initus est contractus, idcirco non tenetur, 
ff. Commod., 1. si ut certo, § sed interdum. In mandato autem, licet praescire 
potuerit quod perdere verisimiliter potuerit, tamen sciebat actionem mandati 
sibi competere, quia illud evenit ex natura contractus. Et haec semper proce¬ 
dunt, nisi ex pacto speciali aliud sit inductum. 


An conductor teneatur locatori equos et arma in bello deperdita resarcire? 

Tertio quaeritur quid de locante equos et arma ? numquid, si perdantur 
in bello, aget locator contra conductorem ? Solutio. Dic ut supra in commo¬ 
dante. quia non aget, quia ad hoc conduxit, nec fines excessit, ff. Locat, et con- 
duct., 1 . si quis domum. _ 
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An provocans contra spoliatorem provocati ad bellum accedentis agat vi 

bonorum raptorum ? 

Quarto quaeritur, quid si provocatus ad bellum, in itinere accedendo ad 
eius subsidium, spolietur armis, et equis, et aliis rebus suis ? Dictum est quod 
mandans tenemur mandatario, sed numquid aget mandans contra spoliantem 
vi bonorum raptorum, vel furti ? Apparet quod sic, quia eius interest, quia 
tenetur actione mandati mandatario. Solutio. Ei contra spoliantem non com¬ 
petunt actiones illae. Et est ratio, quia vi bonorum raptorum competit illi in 
cuius bonis erant rapta, ff. Vi bon. rapt., 1. ii, § hac actione. Actio enim vi 
bonorum raptorum, vel furti non competit nisi illi qui habuit dominium, vel 
possessionem, vel detentationem, vel aliquod ius in re, ut est ille cui. obligata 
erat res pignori, et nondum tradita, ff. De praescript. verb., 1. si gratuitam, 

§ si quis ; ff. De furt., 1. si is qui rem, et 1. is cui. Spoliatis, ergo, competunt hae 
actiones, poterunt tamen agere actione mandati contra mandantem, et man¬ 
dans, cum solverit, facere sibi cedi actiones contra spoliantem, et tunc aget 
iure cesso, ut procurator constitutus in rem suam, C. Mand., 1. paen., et 1. fin. 

Hoc etiam tenet Innocentius in praeallegato capitulo, sicut, De iureiurando. 

A n non vocati ad bellum, sed proprio motu accedentes, obligent sibi illum in [c«p. xivi.] 

cuius servitium vadunt ? 

Quinto quaeritur de accedentibus non provocatis, sed motu proprio. 

Solutio. Si animo donandi, est clarum, ut puta pietatis, humanitatis, vel 
parentelae. Tales non agent, xxiii, q. iii, non [ inferenda] in inferenda; xi, 
q. iii, si dominus, et cap. Iuli anus. Si autem animo obligandi eum cuius 
negotia gerunt, tunc agent actione negotiorum gestorum, et sufficit utiliter 
coeptum, ff. De neg. gest., 1. sed an ultro. 


An non vocati ad bellum, sed proprio motu accedentes et utiliter proficiscentes, [c*p.xivfi.i 
obligent sibi illum, etiam renitentem et contradicentem, in 
cuius servitium vadunt? 

Sexto quaeritur quid de accedentibus proprio motu, contradicentibus 
tamen illis in quorum subsidium vadunt, numquid tales agent si utiliter inci¬ 
piant, et feliciter impleant, ut magis procedat quaestio? Apparet quod sic, 
ad similitudinem illius qui trahit aliquem invitum de domo ruitura, xxiii, q. iv, 
ipsa pietas. Etiam quia invito concedi potest beneficium, xlv dist., et qui 
emendat. Etiam quia videtur fuisse insanae mentis contradicendo ne iuvetur, 
ff. De condi, instit., 1. quidam ; De Poenitentia, dist. iii, adhuc instant; sic tenet 
glossa in medico medicante alicui contra voluntatem suam. Hoc notat lxxxiii 
dist., in summa. Contrarium credo in casu proposito per 1. ult., C. De neg. 
gest.; nec propterea reprobo glossam, immo credo, quod verum dicat in infirmo 
et medico, quia infirmus praesumitur insanae mentis, cum non vult absolute 
curari. Sed iste qui contradicit huic, ne veniat ad bellum pro succursu suo, non 
praesumitur insanae mentis, nam possibile est quod non confidit de eo, et 
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dubitat ne prodat ipsum. Nec credo quod glossa procedat in casu in quo 
infirmus bene vellet sanari, sed nollet istum, immo potius alium, tunc iudicio 
meo non procederet glossa, nec hoc probant allegata supra. Hoc de accedenti¬ 
bus libere. 


[c«p. xiviii.j De accedentibus quia tenentur ad antidora, an tales agant contra illuni 

quem iuvant ? 

Restat videre quid de his qui vadunt quia tenentur ad antidora, ut puta 
quia simile, vel aliud, subsidium recepit ab eo. Numquid talis aget contra 
illum quem iuvat ad deperdita, ut supra ? Solutio. Si sic vadit, ut thema 
supponit, vadit animo dissolvendae obligationis naturalis, quae tamen non potest 
deduci in civilem, nec de ea excipi potest in iudicio. De qua £f. De petit, 
haered., 1. sed si lege, § consuluit; De testamentis, cum in officiis. Et sic infertur 
quod vadat non animo obligandi, cum idem actus uniformiter sumptus non 
possit parere contrarios effectus, ff. De verbor. obligat., 1. si quis; ff. De 
condiet, indebiti, 1. cum pars, § heres, et 1. cum heres®. Et si dicas hic non 
est opus dissolutione, quia nulla nata obligatio efficax ad agendum, vel excipien¬ 
dum, et sic non potest dissolvi, quod non est, ff. De iniusto, rupto, irrito facto 
testam., 1. nam; idem quod De desponsatione impuberum, cap. ad dissolvendum. 
Solutio. Licet non sit nata obligatio efficax ad agendum vel excipiendum, ut 
supra dictum est, tamen nata est talis naturalis quae dissolvi potest per antidoti 
recompensationem, ut iuribus statim allegatis, et iste animus dissolvendi 
impedit nativitatem obligationis, cum in obligatione requiratur animus, ut 
1. obligationum, ff. De oblig. et act., et 1. non figura, eodem titulo. 


De accedentibus propter gloriam consequendam. 

Restat videre de accedentibus propter gloriam consequendam in bellor 

An tales obligent sibi illum in cuius subsidium vadunt ? 

An tales obligent sibi illum ad cuius succursum accedunt. Solutio. Si 
ob hoc solum accedunt, non obligant, nam aut dominus teneretur actione man¬ 
dati, aut neg. gestorum. Non mandati, cum nullum intervenerit mandatum, 
ut supponitur in themate quaestionis propositae, nec actio mandati oritur nisi 
intercedente mandato, nam licet aliqui dicant quod actio mandati oriatur ex 
culpa vel dolo intervenientibus, iam suscepto mandato, tamen requiritur prae¬ 
cedentia mandati, ut 1. i, ff. Mandati. Vel si dicas quod oriatur ex contractu 
praecedenti, quod verius, sicut alias dicimus in contractibus innominatis, ut 1. ex 
placito, [ff.] C. De rerum permutatione. Non negotii gesti, quia non accessit 
animo gerendi negotia illius, immo propria, licet in vim consequentiae alterius 
negotia gerat, et sic nec illa competet. 
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De accedentibus quia locant operas suas. 

Restat videre de his qui locant operas suas, vel verius assumuntur per 
electionem, constituto salario. 

An tales agant contra conductores ? 

An locatores agant contra conducentes ? Solutio. Tales locant operas 
et rem, et ideo si conductor utatur solum ad id ad quod conducuntur, non 
tenetur, ut 1. si quis domum, ff. Locati et conducti; et hoc nisi aliud speciale 
pactum interveniat, vel consuetudo aliud inducat, ut est in Italia, scilicet, quod 
praestantur emendae equorum deperditorum in servitio conducentis, alias stat 
regula, ut supra deductum est. 


De accedentibus animo spoliandi. An talibus competat actio ? 

Restat etiam videre de his qui accedunt animo derobandi, et de his non 
est dubium quod talibus non competit actio, cum super re turpi nulla inducatur 
obligatio, ff. De verbor. obligation., 1 . veluti, et 1 . generaliter ; et * 1 . si ex plagis. 


A n clerici ad bellum accedere possint ? 

Vlterius est videndum quid de clericis, an, scilicet, possint ad bella acce¬ 
dere ? Hanc quaestionem terminavit Gratianus, xxiii, q. viii, convenior; ut 
glossa ibi recitat in summa. Circa hoc fuerunt opiniones variae, nam aliqui 
dicunt quod clerici possunt uti armis defensionis, non autem impugnationis, et 
sic bellare propter defensam. Alii quod omnibus armis, dummodo impug¬ 
nent in continenti, et pro seipsis tantum defendendis, et non pro aliis, et pro se 
in necessitate inevitabili positis. De homicidio, cap. ii; xxiii, q. viii, convenior ; 
et eadem causa et q. i, in principio. Si autem alias evadere possunt, tunc non 
possunt, ut cap. suscepimus, De homicidio. Alii dicunt quod auctoritate 
Papae possunt, alias non. Gandulphus tenet quod personaliter bellare non 
possunt, sed per alios possunt. Idem videtur sentire Gratianus, xxiii, q. i, 
§ in regislro. 

Concludendo in hoc puncto, clerici vocati a Papa possunt accedere, nam 
penes Principem est auctoritas bellandi, xxiii, q. i, quid culpatur; eadem 
causa et q. ii, cap. i, et q. iii, cap. Maximianus. In bello autem eis non 
est licitum occidere etiam paganum propter metum irregularitatis, possunt 
tamen alios confortare ad bellum, ut pugnent, immo et lapides et alia 
proicere, dummodo ex eorum ictibus nulli occidantur. Ita notat Inno¬ 
centius, De restit. spol., olim ; et cap. sententiam, Ne cler. vel monachi. Vocati 
ab aliis, maxime principibus saecularibus, bellare non debent. Pro defensa 
autem propria, ubi alitei 1 evadere non possunt, licitum est etiam occidere, 
etiam sine metu irregularitatis, ut in Clem., si furiosus, De homicidio. Et 

* SuppUttdum ‘ Ad legem Aquiliam,'. 
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bene dico defensa propriae personae, secus si defendat alium etiam in continenti, 
ut patrem, fratrem, et similes personas. Nec huic obstat quod notat Innocentius, 
in cap. si vero, i. De sent. excom.; ubi tenet quod percutiens clericum hoc 
casu non est excommunicatus. Nam irregularitas contrahitur etiam sine 
culpa, ut in iudice iuste occidente, li dist., cap. i; et nota in cap. inter opera, 
De sponsalibus. Excommunicatio autem non contrahitur sine culpa, immo 
oportet quod praecedat diabolica persuasio, xvii, q. iv, si quis suadente; ita 
notat Clem., in dicto cap., si furiosus. 

An autem imputari possit clerico qui non fugit, sed exspectat invasorem 
et ipsum se defendendo interficit ? Videtur quod imputari debeat, per textum 
illius Clementis, cum dicit, " qui mortem aliter vitare non poterat ” ; proba¬ 
tur per 1. scientiam, § qui cum aliter, ff. Ad leg. Aquil.; unde sumpta est* 7 * 
dicta Clementis. Et hoc ad exemplum Salvatoris, qui fugit in A£gyptum, 
xxiii, q. iii, § i. Et hoc notat Bemardus in cap. suscepimus, De homicidio. 

Contrarium credo per 1. in eadem, ff. Ex quibus causis maiores; nam 
ibi aequiparantur haec duo, non posse recedere, et sine dedecore non posse. 
Fortius movet, quia in fuga posset occurrere periculum, utpote si caderet, quod 
frequenter occurrit in fuga, unde non debet se tali periculo exponere, Vt lite 
non contestata, accedens, ii. In hoc tamen credo ponderandas singulas cir¬ 
cumstantias, utpote. periculum fugae, qualitatem personae fugientis, et inva¬ 
dentis, ut si propter fugam verisimiliter mortis periculum incideret, tunc non 
sit imputandum, alias sic. 

An stipendiarii in Alamannia assumpti, constituto salario per conducentem, 
agant contra eum qui, dum veniunt, etc. ? 

Quid si stipendiarii sunt assumpti, constituto salario habentes firmam per 
vi menses, de Alamannia, ut veniant ad serviendum Italico, et, dum veniunt, 
Italicus perdit statum suum totaliter, numquid stipendiarii agent ad salarium ? 


An stipendiarii assumpti de Alamannia per civitatem Italicam, salario 
constituto per annum, qui dum venirent, civitas tyrannice 
occupata est, agant ad salarium totum, etc. ? 

Quid si stipendiarii sunt assumpti de Alamannia per civitatem Italicam, 
constituto salario, habentes firmam per annum, et interim dum sunt in itinere 
veniendi, civitas occupatur per tyrannum violenter, numquid agent stipen¬ 
diarii ad salarium totum, aut pro rata, vel ad quid ? Et videtur quod ad 
totum, et videntur textus hoc probare, C. De annonis [et protocolis] *, 1. i; 
C. De agent, in rebus, 1. matriculam; C. De prox. sacr. scrinior., 1. si quis in 
sacris; C. De primipilo, 1. i; ff. De legat., 1. legatum; ff. De var. et extra, 
cognitionibus, 1. i, § divus. 

In contrarium, quod pro rata, videntur textus, C. De erog. milit. annon.; 
1. his scholaribus, et 1. p. in fin.; et 1. post duos, C. De advoc. divers. iudiciorum. 
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Solutio. Hic non debetur pecunia ex contractu puro, immo debetur ex 
dispositione legis, quia sunt electi ad officium, et ex dispositione legis munici¬ 
palis datur salarium. Sic ergo non est mere contractus locati et conducti. Et 
in talibus est attendendum quod aliquando aliqui eliguntur ad officium quod 
requirit laborem, ubi datur salarium pro labore principaliter, ut sunt stipen¬ 
diarii. Aliquando eliguntur ad officium ubi datur salarium non solum pro 
labore sed quia attenditur probitas intellectus et scientiae, ut est in potesta¬ 
tibus et similibus. Quandoque eliguntur ad officium, et datur salarium pro 
utroque, scilicet, et pro labore, et pro probitate intellectus et scientiae, ut in 
legatis. 

Primo casu, datur pro rata temporis quo serviunt, ut 1. paen., C. De erog. 
milit. annonae. Secundo casu, si una praestatio tantum erat, tunc totum 
datur, ut 11. allegatis in contrarium. Si autem non erat una praestatio, habere 
debet pro anno quo incepit officium, ut 1. post duos, C. De advoc. divers. 
iudiciorum. 

Tertio casu, aliquando datum in remunerationem laboris et prudentiae est 
indivisibile, ut in advocatis, doctoribus, et legatis, et tunc datum totum, ut 
supra. Aliquando est divisibile, ut in contestabili banderiae, nam ibi uterque 
eligitur, scilicet, industria et labor, et recipiunt divisionem tunc, ut stipendiarii 
recipient pro rata, ut industriosi et ratione industriae electi habent totum, 
distinguendo, ut supra. 

Est dare quartum casum, ubi quis eligitur ad dignitatem principaliter, 
ut domesticus Principis. Tunc habet totum, ut 1. si quis in sacris, C. De proxi. 
sacr. seri. ; et 1. matriculam, C. De agent, in rebus; et 1. i, De principibus. 
Et transit sadarium ad haeredes, C. De domesti. et protect., 1. fin., lib. xii. 
Per hoc solvitur quaestio de Comite Lando, capitaneo societatis latrunculorum, 
assumpto pluries per dominos Italicos ad stipendium, facta firma certi tem¬ 
poris, et constituto salario. 


An in principio vel in fine cuiuslibet mensis solvi debeat stipendiariis? ic*p. ii».] 

Vlterius quaeritur quando debeat solvi stipendiariis, an in principio 
cuiuslibet mensis an in fine. Glossae aliquae videntur in advocato qui etiam 
militat, ut 1. advocati, C. De advoc. divers. iudicio., quod debeatur a prin¬ 
cipio. Hoc tenet in 1. i, § divus, ff. De extraordin. cognitionibus. Idem sentit 
in 1. properandum, § in honorariis, C. De iudiciis; et 1. qui operas, § i, ff. Locat, 
et conducti. Contrarium tenet in 1. i, C. De principibus, lib. xii. Solutio. 
Aliquando datur pecunia magis pro sumptibus quam pro mercede laboris, 
et tunc debetur in principio. Tolle exemplum in legatis, probatur hoc, ff. 

De legationibus, 1. legatum® ; ff. Mand., 1. si vero non remunerandi, § si 
\mandaU)\ mandavero; C. De legationibus, 1. ii, lib. x. Aliquando debetur 
pecunia pro mercede laboris, et tunc ponderari debet quid actum sit expresse 
vel tacite, nam si tacite actum sit, tunc videtur quod in principio. Ecce talis 
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est qui non potest exhibere operas promissas nisi sibi detur pecunia, tunc 
videtur actum tacite quod debeatur in principio, tunc enim semper inspicimus 
quod verisimilius est, ff. De regul. iur., 1. semper in stipulationibus. Si autem 
non apparet ista verisimilitudo, tunc ex obligationibus quas descendunt ex 
contractu salarium debetur in fine temporis, ut notandum in 1. eadem, C. Locat, 
et conduct.; et notanda ff. De stip. servorum, 1. si servus communis Mcevii, 
§ finalis. Si autem debeatur ex dispositione legis electis ad officia, de quibus 
supra, ut in proposito, tunc, si est unum tantum salarium, tunc in initio debet 
praestari, ut 1. i, § divus, ff. De var. et extraor. cognitionibus. Et si intelliguntur 
glossae hoc sentientes, aut est annuum vel menstruum, ut in stipendiariis de 
quibus loquimur, qui habent vii florenos in mense proposita, et tunc debetur 
in principio, ut 1. post duos, C. De advoc. diver. iudic.; et 1. i, C. De principibus, 
lib. xii. Puto tamen quod stipendiarii non habeant effectualiter nisi pro rata 
temporis quo serviunt, ut supra deductum est, et residuum teneantur restituere, 
etiam ubi per casum extrinsecum insurgat impedimentum. 


An stipendiarii, se absentantes tempore aliquo, etiam deHicentia domini, 
perdant salarium pro tempore illo ? 

Quid si stipendiarii pendente tempore stipendii recedunt aliquo tempore, 
numquid pro illo tempore perdent stipendium, et pone quod cum licentia 
domini ? Solutio. Hic advertendum quod operae aliquando limitantur re¬ 
spectu temporis non certificati. Tolle in advocatis ecclesiae, qui habent tan¬ 
tum salarium pro qualibet causa quae occurret ecclesiae illo anno, et tunc non est 
dubium quod est una obligatio propter imum factum ad quod inducitur, licet 
praestationes possint esse plures. Idcirco totum debetur, ut praeallegata, 1. i, 
§ divus, ff. De extraor. cognitionibus. Aliquando operae sunt limitatae re¬ 
spectu certificati et certi temporis, ut in doctore assumpto ad legendum librum 
certum, tempore certo. Et tunc aut promittitur totum salarium simul, sed fit 
distributio solutionis per partes temporis, et tunc etiam una obligatio, ut supra, 
ut 1. lecta., ff. De rebus creditis. Aliquando fit annua vel menstrua, et tunc 
sunt tot obligationes quot menses, ut 1 . post duos, et tunc non habet pro toto 
tempore, immo singulis mensibus quibus servit cedunt dies obligationum 
singularum. 


An stipendiarii, qui culpa sua nolunt servire toto tempore firma sua, perdant 
stipendium totius temporis, aut pro eo tantum quo non servierunt ? 

Quid si culpa sua nolunt servire toto tempore, an perdent salarium totius 
temporis, sic quod nihil habeant etiam pro tempore quo servierunt, an solum 
perdere debeant pro tempore quo non serviunt ? Solutio. Quaedam sunt 
officia, ad quae quis eligitur, quae sic sunt individua quod aliquo omisso resi¬ 
duum nihil relevat, et in talibus totum perditur. Tolle exemplum in legatis. 
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ut C. De legationibus, 1. ii. Quaedam sunt officia quae sunt quoad hoc sic 
dividua, quod aliquo omisso residuum relevat. Tolle exemplum in potestate 
in stipendiario. Tunc non reddit totum, sed solum pro tempore futuro, tenetur 
tamen pro futuro tempore ad interesse, ut si nihil intersit, nihil solvat, ff. 
Locat, et conduct., 1. si fundus, versiculus [verisimilis} similiter; et not. in 
1. Mcevia, ff. De annu. legatis. 


An stipendiarius possit servire per substitutum ? 

Quid si velit servire per substitutum ? Apparet quod non possit, quia 
electa industria personae, ut 1. inter artifices, ff. De solut.; 1. una, C. De caduc. 
tollend.; et cap. ult., De offic. delegat., et cap. is cui, eod. tit., Lib. VI. In con¬ 
trarium videtur, quia potest quis per alium quod per se, ut regula potest quis, 
cum similibus. Solutio. Debet ponderari modus assumptionis, nam ali¬ 
quando dominus vel civitas assumit contestabilem, cui dat banderiam et sti¬ 
pendium, et contestabilis debet sibi eligere sub banderia quos voluerit, et tunc 
non currit quaestio inter civitatem et stipendiarios, quia civitas nihil eligat nisi 
industriam et laborem contestabilis, ipsi tamen tenentur. Aliquando civitas 
eligit sibi stipendiarios quos reponit sub singulis banderiis, et tunc in contesta- 
bili eligitur industria et opera. Ex capite industriae non posset dare substitu¬ 
tum, ut iuribus statim sdlegatis. In stipendiariis eligitur tantum opera et labor, 
tunc in his quorum opera eligitur, et non industria, potest quis dare substitu¬ 
tum, ut notat Innocentius, in cap. cum Bertholdus, De re iudicata. Hostiensis 
ibi contrarium. Credo opinionem Innocentii veriorem, ponderatis iuribus 
statim allegatis, et eorum mente. Tutius tamen est quod fiat cum consensu 
domini, ut salvetur utriusque opinio. 


An stipendiarius perdat stipendium tempore quo infirmatur ? 

Quid si stipendiarius infirmetur ? Solutio. Servire videtur, ut debeatur 
salarium, ut 1. si heres, § Stichus ®, ff. De statuliberis. 


De spoliis et capturis quce sunt in bello. An aliquis capiens in bello efficiatur 
dominus persona capta et rei, et an sit locus postliminio J 

• Quinto videndum restat de spoliis et capturis quae in bello fiunt. 

Et primo quaeritur, an in bello aliquid capiens efficiatur dominus personae 
captae et rei, et an sit locus postliminio ? Solutio. In bello publico, auctori¬ 
tate Principis inducto, de quo supra dictum est, haec omnia procedunt, nam 
capiens efficitur dominus, capti efficiuntur servi, ut 1. hostes, ff. De captivis ; et 
1. hostes, ff. De verb. significatione. Si autem bellum non sit ex edicto Principis, 
licet alias iustum, ut cum sit pro defensa rerum suarum, tunc si ille qui bellum 
indicit habet iurisdictionem super eo pro quo bellum indicit, potest statuere 
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quod quilibet capiens aliquid in bello illo efficiatur dominus rerum captarum, et 
personam detineat donec praesentet superiori. Ita tenet Innocentius in cap. 
sicut, De iureiurando, remittens super hoc ad notam in cap. a nobis. De sent. 
excommunicationis. Subdit Innocentius quod, si non fecerit aliquam consti¬ 
tutionem, poterit illum damnare de invasione facta infra fines suae iurisdic- 
tionis, ut in Authent., qua in provincia, C. Vbi de crim. agi oporteat. Subdit 
quod, si bellum indicens nullam habet iurisdictionem, sed solum defendit se et 
bona sua, tunc non licet sibi invasorem suum capere, et captum detinere, quia 
solum licet sibi se defendere, tamen cum moderamine inculpatae tutelae, C. 
Vnde vi, 1. i; De restit. spoliat., olim. Subdit quod, si invadat res invasoris 
sui, quod invasori non competit vi bonorum raptorum, nec iniuriarum, quia 
obstat exceptio paris criminis. Haec omnia, ut dixi, notat Innocentius in cap, 
sicut, De iureiurando. Primum dictum Innocentii puto verum indistincte, 
quia dominus propter delictum per constitutionem suam potest quem privare 
dominio rei suae et in alium transferre. Secundum autem dictum non credo 
verum indistincte. Immo credo quod, si civitas non recognoscens superiorem 
de facto indicat bellum alii, etiam non recognoscenti, et sic quaelibet sit hostis 
populi Romani, quod, sine aliqua constitutione, ibi vindicet locum quod in 
bello indicto ex edicto Principis, nam hoc evenit ex iure gentium antiquis 
moribus introducto, salvo quam de personis, quia modernis temporibus non 
procedit quod capti in bellis istis efficiantur servi nec vendantur, nec in tailibus 
locus est hodie postliminio. Tertium dictum legendo, illam decretalem ali¬ 
quando reprobavi per rationem illam. Nam spoliatus ante omnia est resti¬ 
tuendus, nec opponi potest exceptio criminis, ut in cap. in literis, et cap. item 
cum quis, De restit. spoliatorum. Non ergo excipiet primus spoliatus de 
crimine, nec de alio etiam maiori. Nunc scribendo credo salvari posse glossam 
Innocentii duobus modis. Primo, quia non loquitur Innocentius in casu in 
quo spoliatus ultimus intentat interdictum Vnde vi, immo loquitur in casu 
in quo intentat Vi bonorum raptorum, vel Iniuriarum, quae, ut claret, multum 
differunt. Vel dic quod Innocentius non intelligit quod opponatur exceptio 
criminis in modum criminis, sed in modum alterius spoliationis, de qua excipi 
potest contra agentem etiam interdicto Recuperandae, ut repellatur exceptione 
spoliationis, ut probat textus in cap. super spoliatione, De ordine cognitionum. 


An capti in bello duarum civitatum efficiantur servi, et dominium 
eorum quaratur ? 

An in istis bellis quae facit una civitas contra aliam possint dici hostes, 
ut servi efficiantur capti, et dominium eorum quaeratur ? Apparet quod 
non, ut 1. st' quis ingenuam, in fin., ff. De captivis. Tn contrarium videtur, 
nam quaelibet civitas per se facit populum, et sic videtur quod sint hostes, sicut 
populus Christianus et Saracenus. Solutio. Quando est contentio inter duas 
civitates quae sunt sub eodem domino, non est locus captivitati et postliminio. 
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ut 1. si quis ingenuam, ff. De captivis. Sed quando est contentio inter duas 
civitates quae non recognoscunt superiorem, et pono, ut tollatur omne dubium, 
quod quaelibet sit hostis Imperii, quia rebellis, tunc iure gentium, antiquis mori¬ 
bus introducto, est locus captivitati et iuri postliminii, sed secundum mores 
moderni temporis, et consuetudines antiquitus observatas inter Christianos, 
quantum ad personae non servatur postliminium, nec venduntur personae, nec 
servae efficiuntur. 


An capta in bello efficiantur capientium ? 

An capta in bello efficiantur capientium ? Et videtur quod sic, per 1. 
si quid in bello, ff. De captivis, Contrairium videtur probare 1. si captivus, eod. 
titulo. Solutio. Lex si quid in bello loquitur in rebus mobilibus, contraria de 
immobilibus, sed opponitur, scilicet, quod mobilia publicentur, ut cap. dicat, 
xxiii, q. v. Solutio. Dico quod efficiuntur capientis, sed tenetur ea assignare 
duci belli, qui distribuet secundum merita. Et haec vindicant sibi locum in his 
in quibus non habet locum postliminium, ut 1. ii, ff. De captivis. 


An in bellis sit licitum insidiari ? 

Vlterius quaeritur, an in bellis sit licitum uti insidiis ad victoriam con¬ 
sequendam. Videtur quod sic, nam inquit Augustinus in libro Quaestionum, 
“ Cum bellum iustum suscipitur, utrum aperte pugnet quis, an insidiis, nihil 
ad iustitiam interest.” Hoc probatur per id quod habetur Iosuae viii capitulo. 
In contrarium videtur, nam scribitur Deuteronomii xvi, " Quod iustum est 
iuste exsequeris.” Sed per insidias exsequi est iniuste exsequi, cum sapiat 
dolum, et taditer agitata per actionem de dolo rescinduntur, ut ff. De dolo ; C. 
eod. tit., per totum. Praeterea insidiae repugnant felicitati, et rumpunt fidem 
quae servanda est etiam hosti, ut Augustinus ad Bonifacium, et trainsumptum 
in capitulo, xxiii, q. i, noli ; xxxiii, q. v, quod Deo pari consensu. Praeterea scri¬ 
bitur Matthaei vii cap., " Quae vultis ut faciant vobis homines, vos eisdem 
facite,” et in principio Decretorum. Et hoc observandum ad omnes proximos. 
Cum igitur nullus vellet insidias sibi fieri, ergo nec aliis facere debet. Solutio. 
Hic attendendum est quod proprie insidiae dicuntur, quae tendunt ad fallen¬ 
dum aliquem, sed dupliciter contingit aliquem falli, verbo, vel facto, alterius. 
Vno modo, si dicatur falsum, ut decipiatur, vel ut adiquid promissum non 
attendatur, et tunc sic utendo insidiis semper est illicitum, nam inter hostes 
sunt quaedam foedera quae servanda sunt, ut inquit Ambrosius in libro De 
Officiis. Alio modo potest falli, dicto vel facto nostro, quia non aperimus 
sibi propositum nostrum nec secreta nostra. Et hoc modo licet fallere, nam 
nec semper secreta Sacrae Scripturae sunt pandenda, ne irrideant, iuxta illud 
Matthaei [x] vii cap., “Nolite sanctum dare canibus.” Immo hoc est praecipuum 
mandatum inter militaria documenta, ut secreta non revelentur hostibus, et 
sic etiam determinat Beatus Thomas, Secunda Secundae, quaestione xl; et glos., 
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xxiii, q. ii, cap. dominus, dicit indistincte, uti posse, dummodo non rumpamus 
fidem, ut cap. noli, eadem causa, et q. i. Hoc idem tenet glossa in cap. utilem, 
xxii, q. ii; allegat canon, in mandatis, xliii dist.; ff. De captivis, 1. nihil interest; 
C. De commere., 1. ii; xiv, q. v, dixit; De consecra., dist. ii, dixit dominus. 


An in festis licitum sit bellare ? 

Consequenter quaeritur, an in festis sit bellandum ? Et videtur quod non, 
nam festa sunt inducta ut quis vacet divinis. De consecra., dist. ii, § pronun¬ 
tiandum ; De feriis, cap. ult.; C. eod. tit., 1. dies, et 1. ultima, et probatur 
Exodi xx capitulo. Praeterea Isaiae lviii cap., reprehenduntur qui in diebus 
ieiunii repetunt debita, et committunt lites, pugno percutientes. Multo magis 
igitur in festis bellantes sunt reprehendendi. Praeterea nihil inordinate agen¬ 
dum est ad vitandum temporale incommodum. Ergo. Praeterea videtur 
text. in cap. i. De treug. et pace. 

In contrarium videtur, nam legitur primo Maccabaeorum ii cap., " Cogi¬ 
taverunt laudabiliter dicentes, omnis homo qui venit ad nos in die belli, in die 
Sabbatorum pugnemus adversus eum.” Solutio. Beatus Thomas, Secunda 
Secundae, quaestione xl, tenet quod in festis bellari possit, necessitate urgente, 
ipsa autem cessante, cessandum est, quod probat per id quod habetur Iohannis 
vii cap., ‘‘ Mihi indignamini, qui totum hominem sanavi in Sabbato ? ” Et 
sic infert medicos medicari posse propter salutem privatam hominis, multo 
magis autem procuranda est utilitas publica. Goffredus et Hostiensis, in cap. 
i, De treug. et pace, dicunt quod die Iovis non est bellandum, quia Dominus 
illa die ascendit ad coelos, et ccenam fecit cum discipulis. De consecra., dist. i, 
porro; et De consecra., dist. [ii] iii, literis. Die Veneris non, propter reveren¬ 
tiam passionis Domini; die Sabbati non, quia discipuli ea die latitaverunt 
propter metum Iudaeorum, et quia corpus Domini latuit in sepulchro, De 
consecra., dist. iii, Sabbato. Die Dominico non, quia fere omne insigne fecit 
Dominus illa die, lxxv dist., quod die, et propter reverentiam resurrectionis. 
Credo ponderandam necessitatem urgentem, ut supra tactum est. Textus 
Nicolai Papae est in cap. si nulla, xxiii, q. viii. 


An consecutus in bello totum suum interesse possit iterum adversarium, etc.? 

Consequenter quaeritur, quid si aliquis in bello consecutus est totum inter¬ 
esse suum, an iterum possit in iudicio convenire adversarium suum, vel adhuc 
possit bellum indicere contra eum ? Videtur quod iterum convenire possit, 
nam captum in bello est poena contumaciae, ergo nihilominus agere potest, fi. 
De tab. exhib., 1. locum, § paenultima. Item res non est soluta pro debito, 
immo in bello quaesivit dominium, xxiii, q. v, dicat; et q. vii, si de rebus ; ff. 
De acquir. rer. dom., 1. naturaliter. Item quia contra contumacem iurari 
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potest in infinitum, ff. De rei vind., 1. qui restituere. Glossa in cap. dominus, 
xxiii, q. ii, tenet contrarium, per regulam bona fides, ff. De reg. raris. 

Ego non credo glossam veram indistincte, immo distingui debet an ab 
eodem, an ab aliis. Si ab eodem, procedat opinio Iohannis, si ab aliis, aut 
habentibus causam ab eo, et tunc idem, ut C. De evict:, 1 . emptori ; vel haberet 
regressum contra primum, ut C. De usur. rei iudic., 1. ii, § finali. Alias autem 
licitum est pluries idem solvi, ut 1. iii, § condemnatio, ff. De tab. exhib.; et 
Instit., De legat., § si res. Sic notat glossa in regula bona fides, ff. De reg. iur.; 
et ita etiam notat Io. [Fauc.] Fauentinus ® in dicto cap. dominus. 


An morientes in bello salventur ? 

An morientes in bello salventur ? Solutio. Morientes in bello Ecclesiae 
pro ipsius defensione consequuntur coeleste regnum. Hoc probant duo textus 
specialiter, cap. omni, xxiii, q. viii, et fuit Leonis Papae directum ad regem 
Francorum ; et cap. omnium, xxiii, q. v, et fuit Nicolai directum exercitui Fran¬ 
corum. Decedentes autem in aliis bellis alias iustis, etiam salvantur, dum¬ 
modo decedant sine mortali; si autem in bello illicito, et cum illo solo mortali 
decedant, pereunt. De Poen., dist. v, fratres. 


An pro rebus et possessionibus ecclesia liceat bello corporali bellare, etc. ? 

An liceat bello corporali defendere possessiones ecclesiae, et super hoc 
convocare milites ? Planum quod sic. Probant textus xxiii, q. iii, cap. Maxi¬ 
mianus ; xv, q. vi, auctoritatem ; lxiii dist., Adrianus; xxiii, q. viii, cap. igitur, 
et cap. hortatu; et glossa magistra in capitulo auctoritatem, xv, q. vi. Probat 
textus in cap. dilecto, De sent. excom., Lib. VI.. 


An liceat episcopis ad bellum accedere sine licentia Papa? 

An liceat episcopis ad bellum accedere sine licentia Papae? Dicunt qui¬ 
dam indistincte quod non, per canones, qui videntur hoc expresse dicere, xxiii, 
q. viii, quo ausu, et cap. si vobis, et cap. si quis episcopus. Licet illa capitula 
habeant varios intellectus, tamen hoc credo verum, si vocentur, vel sponte ad 
bella aliena, maxime saecularia, accedant, secus si defendant iura sua. 


An pralati pro temporalibus qua tenent ab Imperatore, etc.? 

An praelati pro temporalibus quae tenent ab Imperatore teneantur solvere 
tributum pro bellis ab eo indictis ? Et dicendum quod sic, ut probatur xxiii, 
q. viii, si, § ecce, cum duobus §§ sequentibus, usque ad § quamvis. 


[Cap. lxv.] 


[Cap. Ixvt.] 


[Cap. IxviL] 


(Cap. bcviii.] 
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[c*p. i*ix.) An captis in bello iusto sit miserandum ? 

An captis in bello iusto sit miserandum ? Dicendum quod sic, nisi par¬ 
cendo timeatur perturbatio pacis. Probatur in cap. noli, xxiii, q. i, in fin., et 
per illud capitulum expositum, ut intelligebat Hugolinus, fuit amputatum 
caput Conradino. 


(Cap.hx.] An Ecclesia debeat indicere bellum contra ludeeos? 

An Ecclesia bellum debeat indicere contra Iudaeos ? Dicendum quod 
non, cum ubique parati sint servire, nec persequantur Christianos. Secus de 
Saracenis, qui Christianos persequuntur. Hic est textus xxiii, q. viii, dispar, 
et ibi notat glossa quod nec etiam Saracenis forent indicenda, nisi Christianos 
persequerentur. 


jc*p. ii».] • An degentes in bello qui pugnare non possunt, etc. ? 

An degentes in bello, qui pugnare non possunt, gaudeant immunitatibus 
bellantium ? Et dic quod sic, dummodo alias consilio sint utiles, ut nota in cap. 
ex multa. De voto. 


An liceat prolatis ratione temporalis iurisdictionis, etc.? 

An liceat praelatis ratione temporalis iurisdictionis bella indicere, et eis 
interesse, et alios hortari ad proelium ? Et dic quod sic, ut notat Innocentius 
in cap. quod in dubiis, De poenis. 

i 


(Cap. txxiii.] An liceat pralato pro iniuria subditi, etc.? 

An liceat praelato pro iniuria subditi sui, de qua non fit iustitia, bellum 
indicere, et alios quam iniuriantes in bello capere ? Et dic quod sic, ut notat 
Innocentius in cap. dilectis, De appellat.; et cap. sicut, De iureiurando. 


(Cap. bxiv.] An delegatus Papa possit bellum indicere? 

Hoc est dicere, an possit invocare brachium saeculare ? Quaestio est vul¬ 
gata, et tractatur in cap. significasti, De offic. deleg., per Innocentium. 


[Cap.ixxr.] An bella indicta per Ecclesiam contra excommunicatos sint meritoria? 

An bella quae indicit Ecclesia contra excommunicatos sint meritoria ? Et 
dicendum quod sic, et in illis licitum est praelatis et singulis hortari alios ad 
pugnandum. Probant textus xxiii, q. v, ad omnium, et cap. sequenti; et q. viii, 
cap. igitur, usque ad § ecce; et q. iv, cap. sicut excellentiam. 
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Quot sint genera bellorum corporalium ? 

Consequenter quaeritur, quot sint genera bellorum corporalium, de quibus 
reperitur in iure expressum. Solutio. Septem reperiuntur iure expressa. 

Primum Romanum appellatur, quod fideles contra infideles, et hoc 
iustum est. De haereticis, excommunicamus, ii. Et dicitur Romanum quia 
Roma caput fidei, xxiv, q. i, hac est fides, et cap. quoniam; De summa Trip., 
cap. paenultima. Et sic potest intelligi 1. hostes, ff. De captivis. 

Secundum, quod fit auctoritate iudicis legitimi, habentis merum imperium 
contra contumaces et rebelles, ut 1. continet, ff. Quod met. causa; 1. iii et 1. 
iv, ff. De iurisd. omn. iudic.} C. Ne quis in sua causa, 1. una. Et hi proprie 
non dicuntur hostes, nam quod de suo ad nos pervenit nostrum efficitur. Non 
autem e converso sic intelligitur, 1. v, § in pace, ff. De captivis. 

Tertium dicitur bellum praesumptuosum, quod faciunt iudici inobe- 
dientes, De Poen., dist. iii, § i, ad finem; De maiorit. et obed., cap. si quis 
venerit; ff. De rei vind., 1. qui restituere; ff. Ne vis fiat ei qui in pos. missus, 
1. iii; C. De sedititiosis, 1. i, in fine. 

Quartum dicitur bellum, quod licitum est quandocunque iuris auctoritate 
concedatur. Et est licitum quoad illum cui conceditur, ut xxiii, q. ii, cap. si 
dominus ; De sent. excom., si vero i, § nec ille; C. Quando lic. unicuique sine 
iudi. se vindicare, 1. i et 1. ii; et etiam proximi et vicini, ut De sent. excom., 
dilecto, Lib. VI. 

Quintum, illicitum, quoad illos qui hoc faciunt contra iuris auctoritatem, 
ut qui se defendit contra iudicis auctoritatem et iuris, ut De sent. excom., per¬ 
pendimus, et cap. contingit, et cap. in audientia. 

Sextum, voluntarium, quo utuntur principes saeculares nostri temporis 
sine principis auctoritate. Et hoc iniustum, quia nec sine principis auctoritate 
licet arma portare, C. Vt armor, usus, in rubro et nigro, lib. [xii] xi ; in Authent., 
De man. prin., collat. iii; in Authent., De armis, collat. vi. Immo contra 
facientes incidunt in legem Iuliam maiestatis, ff. Ad leg. Iui. maiest., 1. iii. 

Septimum dicitur necessarium et licitum, quod faciunt fideles, iuris aucto¬ 
ritate se defendendo contra ipsos invadentes, nam vim vi repellere licet, ff; 
De iustit. et iure, 1. ut vim, cum similibus. De his per Hostiensem, De homi¬ 
cidio, pro humani, Lib. VI; per Archidiaconum, in cap. iustum, xxiii, q. ii. 

Ex bis infertur quae bella sint licita, et quae illicita. Nam licita dicuntur 
ratione indicentis, illius contra quem, rei, et causae, et iuris permittentis. Illi¬ 
cita econtra. Causa autem una generaliter iustificat, scilicet, contumacia in-* 
iuste resistentis. Cum enim ab eo qui obnoxius est iustitia haberi non potest, 
tunc licet bellum indicere, nam in subsidium recurritur ad illud suffragium, 
xxiii, q. i, quid culpatur, et cap. noli; xxiii, q. viii, si nulla ; ff. De usuf., L si 
ususfructus. Et de hoc, scilicet quod sit licitum, notatur per Innocentium, De 
resti, spol., cum olim, i; per Hostiensem, in Summa, De treu. et pace, § quid 
si iustum; per Beatum Thomam, in Secunda Secundae, quaestione xl, articulo 
primo, secundo, et tertio; per iEgidium, in libro De regimine principum, in 
fine. 


[Cap. brevi,] 
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[c«p iorii.] De Bello Particulari quod fit ob tutelam sui, et est quartus tractatus 

tertii principalis. 

V iso supra, tertio proximo principali tractatu, de Bello Vniversali Corpo¬ 
rali, restat nunc, quarto, videre de Bello Particulari quod fit ob tutelam 
sui, et in ipsius tractatu sic procedam. Nam primo demonstrabo, quid sit. 
Secundo, quot sint species eius. Tertio, quo ordine inductum sit. Quarto, 
quibus liceat. Quinto, contra quos. Sexto, pro quibus liceat. Septimo, quali¬ 
ter liceat. Octavo, quis sit ipsius finis. 

[C«p. ixxriu.) Quid sit Particulare Bellum ? 

Circa primum, cum quaeritur, quid sit bellum ob tutelam sui particulariter 
indictum, dico quod est " contentio exorta propter difforme humano appetitui 
praesentatum ex violentiae particularis illatione proveniens, ad ipsius exclu- 
, sionem tendens.” Haec probantur mentaliter per textum, 1. ut vim, fi. De 
iustit. et iure ; et 1. [qui\ scientiam, § qui cum aliter, fi. Ad leg. Aquil.; et 1. i, 
C. Vnde vi ; et 1. iii, § si quis, fi. De vi; et cap. olim. De resti, spol. Et dixi 
“ contentio,” nam contentio ponitur pro genere, ut posita est in definitione 
belli generaliter sumpti, ut supra primo tractatu in principio. Secundo dixi 
‘‘ exorta propter difforme,” etc., et illud ponitur loco differentiae, nam per 
hoc differt a bello universali et aliis speciebus belli. Tertio dixi “ ad ipsius,” 
etc. Hoc est causa finalis ipsius belli. 


[Cap. lxxix.] Quot sint species Particularis Belli ? 

Circa secundum, cum quaeritur, quot sint ipsius species, dico quod sunt duae, 
naun quoddam iustum, quoddam iniustum, ut etiam divisi Bellum Vniversale. 
Bellum autem Paurticulare iustum est duplex, nam quoddam fit propter tutelam 
veri corporis, vel adhaerentium, sive contingentium verum corpus. De hoc 
in praesenti tractatu discutiam. Aliud fit propter tutelam corporis mystici, 
vel partis, ut dicimus in universitate, quae appellatur corpus, et singuli appel¬ 
lantur membra et partes, ff. Quod cuiuscunque uni ver., 1. i; ff. Ad municip., 1. 
quod maior ; ff. De in ius vocand., 1. sed si hac, § qui manumittitur ; De excess. 
praelat., 1. cum dilecta, et ibi nota. Si igitur universitas propter defensam 
civis sui ab extraneo oppressi, deficiente iustitia iudicis opprimentis, bellum 
indicat, hoc appellatur “ Particulare propter tutelam mystici corporis, sive 
partis,” et hqc appellatur " Represalia,” de qua in Authent., Vt non fiant 
pignor., per totum; De iniur., cap. uno, per totum, Lib. VI. Et de hoc bello 
dicetur infra tractatu proximo. Bellum autem iustum, particulare, ob tutelam 
veri corporis indictum, est contentio exorta propter difforme humano appe¬ 
titui praesentatum, proveniens ex illatione violentiae particularis a privata vel 
publica persona, extra officium iniuste inferente, ad ipsius exclusionem ten¬ 
dens, cum moderamine inculpatae tutelae, ut haec probantur in 1. i, C. Vnde vi; 
cum ibi nota. Iniustum autem est ubi praedicta, vel aliquod praedictorum, 
deficiunt, ut in [praecedentibus] sequentibus declarabitur. 
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Quo iure introductum sit particulare bellum ? t o p . ■— 1 

Circa tertium, cum quaeritur, quo iure hoc proveniat, et competat, glossa 
quae est in 1. ut vim, ff. De iustit. et iure, super verbo “iure,” dicit "iure 
fori, non iure coeli.’’ Si glossa intelligit quod iure fori proveniat hoc bellum, 
credo quod glossa non dicat verum. Si autem glossa intelligit quod iure fori 
indici possit impune, credo quod glossa dicat verum. In eo autem quod glossa 
dicit “ non iure coeli,” credo quod glossa dicat falsum. Redeo ad singula, et dico 
quod bellum ob tutelam sui provenit a iure naturali, non autem a iure positivo, 
civili vel canonico. Quod hoc sit verum probatur sic. Nam natura pro¬ 
ductiva cuiuscunque tendit in ipsius conservationem, donec se extendunt vires 
naturalis agentis, et nititur in expulsionem cuiuscunque contrarii, et si secus 
contingat, hoc contingit propter defectum virium naturaliter agentis, et super¬ 
abundantiam agentium in contrarium. Nequaquam autem hoc contingit ex 
intentione agentis naturalis, productivi et conservativi, immo contra inten¬ 
tionem, cum semper contrariis resistat, quantum potest. Hoc patet ex sen¬ 
satis, inducendo per singula naturalia. Nam in elementalibus quae agunt et 
patiuntur adinvicem hoc patet. Nam passum resistit agenti, et reagit in 
ipsum, solum ad finem conservationis sui esse, et destructionem agentis in con¬ 
trarium. Et agens corporale materiale semper agendo repatitur, ut inquit 
Philosophus, iii Physicorum, et secundo De generatione. Hoc patet in istis 
inanimatis, hoc in plantis, nam privata ipsarum natura tendit in conserva¬ 
tionem ipsarum et vitam, et contrariorum expulsionem, hoc in brutis, et 
quare non sic in rationali creatura hoc contingat, immo fortius cum ipsa 
ceteris sit nobilior, et in ipsam, ut finem, alia ordinentur, ff. De usuris, 1. 
in pecudum m . Provenit ergo defensa ex instinctu naturali. Hoc probat tex¬ 
tus in Clem., pastoralis, § ceterum, De sententia et re iudicata. Ibi dicit textus, 

" defensionis quae a iure provenit naturali.” Hoc sentire videtur glossa quae est 
in 1. scientiam, § qui cum aliter, ff. Ad leg. Aquiliam. Ibi dicit glossa, " iura per¬ 
mittunt eo ipso quod non prohibent.” Hoc probat textus in 1. itaque, ff. Ad leg. 
Aquiliam. Ibi dicit textus, " adversus periculum naturalis ratio defendere per¬ 
mittit. ” Concludo igitur ex hoc passu quod hoc bellum, restringendo ad indictum 
ob tutelam corporis sui, provenit ex iure naturali et ipsius instinctu, sed ius 
positivum approbat, vel non prohibet, ut dicit glossa in 1. scientiam, § qui cum 
aliter. Nam aliqua provenientia instinctu naturae iura positiva puniunt, ut 
patet in carnali copula; nam simpliciter coitus provenit ex naturali instinctu, 
sed tamen quosdam coitus damnat lex. Et in hoc ius positivum limi tat et 
qualificat actus provenientes a iure naturali. Sic in singulis actibus a natura 
provenientibus, nam naturaliter quis appetit cibum et potum, et tamen lex 
canonica limitat. Nam quosdam cibos certis temporibus inhibet. Verum est 
quod lex positiva etiam qualificat modum defensae, ut patet in 1. i, C. Vnde 
vi; et patebit per infra notanda. Concluditur igitur hoc provenire a iure 
naturali, sed approbato a iure positivo, tam civili quam canonico, et etiam 
qualificato et modificato eodem. Et in hoc forte salvari potest glossa quae 
est in 1. ut vim, ut sic intelligatur. 

[9] 
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Secundo dicebat glossa, “ non iure cceli.” Videtur sentire glossa quod 
iure divino non permittatur vim vi repellere. Pro hac opinione glossae videntur 
facere textus, nam scribitur Lucae vi, “ Si quis te percusserit in unaiq maxillam, 
praebe ei et aliam ” ; xxiii, q. i, in principio. Scribitur etiam ‘‘ Si quis angaria¬ 
verit te mille passus, vade cum eo duo millia,” [Iohainnis vi, et] Matthaei v. 
Scribitur etiam ad Romanos, xii cap., ‘‘ non vos defendentes, sed date locum 
irae.” Christus etiam dixit Petro volenti eum defendere, “ Converte gladium 
tuum in vaginam,” Matthaei xxvi; et habentur xxiii, q. i, in principio. Haec 
potuerunt movere glossae ad tenendum quod non liceat iure poli. Sed credo 
quod glossa non dicat verum, quod aperte demonstrari potest. Et primo sic. 
Ille actus est licitus iure divino qui est consonus caritati, sed defensa suiipsius 
est huiusmodi. Ergo. Probatur maior, nam caritate posita, excluditur quilibet 
actus lege divina reprobus, cum ipsa se non compatiatur cum reprobo, cum 
sit ipsa fundamentum cuiuslibet liciti. Probantur haec De Pcenit., dist. ii, [st] 
radicata, et cap. cantas est, ut mihi videtur. Et secundum in cap. quia radix, 
distinctione eadem, probatur minor. Nam praecipuus actus caritatis est dili¬ 
gere proximum sicut seipsum, ut in canonibus proximis, et cap. caritas est, 
§ proinde, De Pcenit., dist. ii, ergo implicat dilectionem sui, et sui conserva¬ 
tionem, si sic, ergo defensam. Ergo iure poli licet seipsum defendere. Praeterea 
lege divina licitum est proximum defendere a morte etiam contra voluntatem 
suam. Ergo multo fortius iure divino licet seipsum defendere. Consequentia 
tenet per inducta supra proximo. Probatur antecedens per textus xxiii, q. iv, 
ipsa pietas, et cap. displicet. Praeterea lex divina inhibet quem voluntarie 
tendere ad destructionem suiipsius. Hoc solum intendo et dico. Hoc solum 
intendo, nam si ordinate tendat in aliud lege divina approbatum, licet illud con¬ 
sequendo consequenter sequatur destructio, hoc non est inhibitum, utpote quis, 
ut consequatur statum beatitudinis aeternae affligit corpus suum, nulh dubium 
quin afflictio sit corporis destructoria, tamen non tendit in hoc finaliter, sed 
in fugam vitiorum carnalium, et consecutionem status aeterni. Sic etiam dici 
posset de trucidatis voluntarie propter fidem catholicam, nam ipsi non inten¬ 
dunt finaliter ad destructionem sui corporis, immo defensam fidei, [quam] 
pro qua voluntarie exponunt se morti temporali, quod licet lege divina, sed 
se non defendens a morte, cum potest, se voluntarie occidit et in destructionem 
sui tendit, ergo lege divina inhibitum. Probatur maior, nam lege divina 
damnati reputantur qui sic seipsos occiderant, ut dicimus de Iuda, et similibus. 
Probatur minor, nam se non defendens a morte, cum potest, nec subsit aliquis 
de casibus antedictis, nec hoc proveniat ex pusillanimitate, sui mortem appetit, 
et per alium se occidit, et sic perinde ac si per seipsum, iuxta regulam " qui per 
alium,” ut regula qui per alium, De reg. iur., Lib. VI. Praeterea lex divina non 
destruit totaliter actus provenientes a iure naturali, sed ipsos modificat et 
refraenat. Hoc patet per singulos discurrendo, nam non penitus inhibet cibum 
et potum, non copulam, nec similia, sed ipsos actus modificat et refraenat, ex¬ 
tremitates reiciendo, medium approbando, ut etiam lex moralis, ii Ethicorum, 
lii et iv. At si lex divina inhiberet totaliter defensam suiipsius, cum actus ille 
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proveniat ab instinctu naturae, totaliter destrueret actum naturae, quod est 
absurdum, ut supra. Praeterea lex canonica hoc permittit, ergo divina non 
inhibet. Probatur antecedens per De restit. spol., cap. olim ; et Clem., pasto¬ 
ralis, § ceterum, De re iudic.; clarius per Clementem, si furiosus, De homi¬ 
cidio. Consequentia tenet, nam lex canonica subaltematur legi divinae, et sic 
sibi invicem contra dicere non possunt, nam in eundem tendunt finem, licet 
varie. Nam lex canonica tractat de gubernatione monarchiae mundanae, ut 
societas humana conservetur in universo, quod etiam tractat lex civilis, sed 
camonica ulterius tendit, scilicet, disponendo et praeparando ad statum aeternae 
beatitudinis, in quam tendit lex divina, et sic necesse est, indemnitate finis 
attenta, omne inhibitum lege divina fore inhibitum lege camonica. Et sic, 
praetermissis aliis quae infinita possent induci, restat concludendum quod glossa 
non dicat verum, cum dicit iure coeli non permitti defensam suiipsius. 

Ad auctoritates autem in contrarium inductas respondetur, ut respondet 
maigister Gratiamus, xxiii, q. i, § his ita. Respondetur, videlicet, quod intel- 
ligantur de interiori cordis praepairatione, non autem de interiori ostensione 
corporis, nam interius debet humilitatem cordis habere, ut probat Augusti¬ 
nus in Sermone de puero centurionis, sic inquiens, “ Paratus debet esse,” etc. 
Vide in cap. paratus, xxiii, q. i. 

Ex his infertur tertium, videlicet, unde insurgat hoc bellum, et quo iure 
permittatur. 


Quibus personis liceat hoc particulare bellum indicere ? 

Circa quartum, videlicet, quibus competat et liceat, est videndum. Pro 
cuius evidentia praemitto quod aliud est quaerere quibus competat defensa sui¬ 
ipsius, et aliud est quaerere quibus competit bellum supra definitum, inductum 
propter defensam. Si quaeramus cui competat defensio, dico quod omnibus 
entibus naturalibus genitis et corruptibilibus. Et dico genitis et corruptibili¬ 
bus, nam corporibus coelestibus non competit defensio, propterea quia non 
possunt pati ab aliquo contrario agente, cum illa corpora non sunt receptiva 
peregrinarum impressionum, ut ait Philosophus, secundo Coeli et Mundi, cum 
sint sine materia quae est materia generationis et corruptionis, ut ibidem. Et 
sic non est opus defensa, cum sint impassibilia. Omnibus autem materialibus 
competit ex principiis naturalibus defensio, cum sint passibilia, et provenit illa 
defensio ex iure naturali, quod est vis quaedam insita rebus, similia de similibus 
procreans. Nam similia procreando conservat seipsam in specie quod fieri 
non potest perpetuo individualiter, et etiam individualiter agendo nititur cor¬ 
rumpere contrarium sibi resistens et econtra. Et iste est primus modus iuris 
naturalis, de quo glossa in can. ius naturale, i distin.; et notari consuevit in 1. i, 
§ ius naturale, fi. De iustit. et iure. Sic ergo sui defensio competit quibus¬ 
cunque materialibus naturaliter, et provenit ex viribus a natura cuilibet enti 
insitis, ut quilibet posset sensualiter inducere, per singula naturalia discur¬ 
rendo. Si autem quaeramus quibus competat bellum supra definitum, tunc dico 


[Cap. Ixixi,] 
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quod solis hominibus, et non aliis, quod probat definitio belli, quam dixi, “ dif- 
forme appetitui humano propositum,” etc. Et hic quaerendum an omnibus 
hominibus competat. 


(Cap.ixxxii.] An clericis competat hoc bellum indicere ? 

Et primo quaero an clericis liceat et competat hoc bellum indicere. Quod 
clericis non liceat probatur per cap. suscepimus, De homicidio; et per can. 
seditionarios, xlvi dist.; probat textus xxiii, q. viii, cap. i et cap. cum a Iudais, 
cum capitibus sequentibus, usque ad cap. his. Ita respondetur. Probatur per 
•cap. convenior, eadem causa et quaestione. Quod liceat, probatur per cap. 
olim, De restitution. spol.; et cap. si vero, et cap. ex tenore. De sent. excom.; 
i dist., ius naturale ; ff. De iustit. et iure, 1. ut vim ; ff. De vi, 1. iii, § si quis. 
Clarior textus in Clem., si furiosus, De homicidio. Super hoc fuerunt opiniones 
quas recitat glossa, xxiii, q. i, in summa, et eadem causa; et q. viii, in summa ; 
nam aliqui dixerunt quod nulli, etiam laico, licet vim vi repellere repercutiendo, 
sed bene impediendo. Hanc opinionem reprobat Clemens, si furiosus, De 
homicidio. Alii, quod laicis licet repercutere, clericis non, et haec eodem morbo 
laborat. Alii dicunt quod, si vis inferatur personae, licitum sit vim repellere, 
etiam repercutiendo, et clericis. Hoc probat Clem., si furiosus, si adsint illa 
de quibus in dicto Clemente. Si autem rebus inferatur, tunc secus. An autem 
hoc secundum sit verum, infra subicietur. Hugo noluit dicere quod in nulla 
necessitate positus, etiam si aliter evadere non possit, non debet alium occidere, 
immo potius debet se permittere occidi. Ita notavit in can. de his, 1 distinctionis. 
Glossa ibi notat contrarium ; et in cap. sicut dignum, De homicidio. In hoc 
non insisto, quoniam, ut dixi, est textus in Clem., si furiosus, De homicidio, et 
si non foret textus super hoc expresse disponens, pro vel contra, hoc esset 
tenendum per rationes quas induxi ad probandum, hoc non esse inhibitum 
lege divina. 


(cap. ixxxii!.] An, etsi clerico liceat se defendere etiam occidendo, hoc sibi liceat in ecclesia? 

Secundo quaero, an, si liceat clerico se sic defendere, etiam repercutiendo 
et occidendo, an hoc sibi liceat in ecclesia ? Et videtur quod non, nam licet 
lex permittat generaliter certos actus, inhibentur tamen ratione loci, unde gene¬ 
ralis permissio restringitur per specialem provisionem, ut 1. sanctio legum, fi. 
De poenis; 1. alimenta, § basilica, fi. De alim. leg.; 1. uxorem, § felicissimo, fi. 
De legat., iii; et cap. pastoralis, De rescriptis. Sufficit regula generi, Lib. 
VI. Quod autem multi actus lege permittantur generaliter, qui tamen specia¬ 
liter interdicuntur, probat textus in cap. decet, De immun. eccles., Lib. VI; et 
cap. vendentes, i, q. [i] iii. Ergo sic in proposito, et multo fortius, cum per hunc 
actum possit pervenire ad pollutionem ecclesiae, ut cap. proposuisti, De con- 
secr. eccles. vel altaris; et cap. unico, eod. tit., Lib. VI. Praeterea rixae et con¬ 
citationes sunt generaliter interdictae in ecclesiis, ut cap. decet, statim allegato. 
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Ergo et hic actus, cum sit species rixae. In contrarium iura hoc permittentia 
generaliter loquuntur, ergo sic sunt intelligenda, ut 1. i, § generaliter, ff. De 
lega, praestandis. Hanc partem credo veram, cum iste actus insurgat ex iure 
naturali, nec reprobet lex divina, et ratio iuris hoc inducentis subsit generaliter, 
non habita distinctione locorum. Nam hoc induxit ius naturale, ut seipsum 
conservet quantum durant vires principiorum naturalium, et haec ratio subest 
in ecclesia sicut alibi. Ad inducta in contrarium facile est respondere, nam illi 
actus inhibiti in ecclesia vel sunt de natura sui de genere madorum, vel sunt de 
genere permissorum, ut contractus. Tamen ipsorum exclusio, ne fiant in 
ecclesia, propter moram grande non inducit periculum, cum extra ecclesiam 
aeque fieri possint ad libitum contrahentium, cum sint a principio voluntatis, 
ut 1. sicut, C. De act. et obligationibus. At in proposito, si non liceret in 
ecclesia vim vi repellere, ecce promptum periculum, quia statim faciliter oc¬ 
cidetur. Ad aliud, cum dicitur, sequi posset pollutio. Solutio. Fortius est 
consideranda hominis conservatio, cum sit irrestaurabilis, quam ecclesia, quae 
reconciliari potest. Et forte dici posset quod ad hoc, ut polluatur, requiritur 
effusio sanguinis iniuriosi, ut nota in cap. unie., De consecra, eccle. vel altaris, 
Lib. VI. 


An liceat clerico celebranti invaso se defendere, et occidere , et sic continuato ( c»p. imi».] 

officio celebrare ? 

Tertio quaero, quid de clerico celebrante, an ei sit licitum dimisso officio, 
si invadatur, se defendere, et occidere, et numquid, si sic se defendendo occi¬ 
deret, licitum sit, continuato officio, celebrare ? Pro primo apparet quod non 
debeat divertere ab officio, immo ipsum teneatur exsequi donec possit, viden¬ 
tur textus vii, q. i, illud, et cap. nihil. Praeterea temporalia sunt postponenda 
spiritualibus, xii, q. i, preeeipimus ; De poenis et rem., cum infirmitas ; C. De 
episcop. et cler., 1. sancimus. In contrarium probant textus, nam propter 
impedimentum corporale superveniens, officium inchoatum dimittitur inex¬ 
pletum, et propterea provident iura ne solus sit sacerdos in ecclesia ubi subest 
facultas bonorum temporalium. Probant textus in capitulis statim allegatis ; 
vii, q. i, illud, et cap. nihil. Vt unus suppleat continuando, ubi alter dimisit. 

De consecratione, dist. ii, cap. ult.; nisi oratio missae sit coepta et non completa, 
quia tunc alter reincipere tenetur, cum illa non recipiat divisionem, ut in bap¬ 
tismo et ordine, ut xxiii dist., quorundam, et ibi nota glossam, et in cap. nihil, 
etiam notanda glossa. Sed si aliquis invadat celebrantem, ut ipsum occidat, 
hic evenit impedimentum celebranti immo periculum mortis, ut claret, ergo 
licitum praetermittere, et, per consequens, se de periculo sibi occurrenti, si 
potest, expedire, etiam occidendo. Ad allegata in contrarium facile est re¬ 
spondere, nam licet spiritualia sint praeponenda temporalibus in genere, tamen 
celebratio spiritualium hoc casu non est praeponenda, cum hoc casu, propter 
d amnum irreparabile, lex hoc permittat quod non contingit in spirituali post¬ 
posito, quia per alium restaurari potest, vel eundem, periculo excluso. De 
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secundo, sine argumentis dico, quodsi etiam occiderit, se defendendo, quod 
poterit reassumpto officio celebrare, dummodo affuerint illa de quibus loquitur 
Clem., si furiosus. Nam nullum peccatum, cum hoc fecerit legis auctoritate, 
cuius auctoritate nemo peccat, ut in cap. qui peccat, xxiii, q. iv ; unde nullam 
irregularitatem incidit, ut in praedicta Clem., si furiosus. Ergo nullum videtur 
subesse impedimentum quin possit celebrare, ut probat Clemen., statim 
inducta. 


tCap.iixxv.] An baptizanti, ordinanti, confirmanti, inungenti, et singula sacramenta 

conferenti, invasis, licitum sit collationem illorum 
sacramentorum postponere inchoatam ? 

Quarto, sic posset quaeri, argui, et solvi, de baptizante, ordinante, inun¬ 
gente, etiam in singulis sacramentis, an sit licitum illorum collationem post¬ 
ponere, etiam si inchoaverit propter tutelam sui ? Et in omnibus dic ut supra. 


[Cap.ixxxvM An pradigenda sit morsinvasi sacerdotis, cum puerum in mortis articulo 
s baptizat, an vita aterna ipsius pueri, ne decedat 

sine baptismate ? 

Quinto quaero, sacerdos baptizat puerum, qui est in mortis periculo, et 
incidit invasio sacerdotis, ut occidatur, quid praeeligendum de iure, an perfi¬ 
cere collationem sacramenti, ne decedat puer sine baptismo, et ipse sacerdos 
occidatur, vel econtra, praeeligendum mortem propriam evadere, et permit¬ 
tere puerum mori sine baptismate ? Sic forma quaestionem de sacerdote dif¬ 
ferente corpus Christi infirmo in extremis laboranti. 

Pro primo apparet quod sacerdos potius debeat se permittere occidi quam 
puerum sine baptismate mori. Nam si puer moritur sine baptismate moritur 
aeternaliter, ut probat Augustinus ad Petrum Diaconum, De consecrat., dist. 
iv, firmissime, et cap. regenerante, eadem dist., et cap. nulla, eadem dist. 
Probat Apostolus ad Ephesios iv cap., propter delictum unius omnes in 
damnatione. Sic originale peccatum, cuius effectus non est exstinctus per 
sacramentum baptismatis, inducit damnationem aeternam, sed sacerdos solum 
temporaliter moritur, si adias necessariis ad salutem aeternam imbutus, sed 
mors temporalis postponenda est spirituali. Sic arguit Augustinus, xxiii, q. 
iv, displicet, et cap. ipsa pietas ; ergo potius debet sacerdos eligere mori, ut 
puer in aeternum non pereat. Praeterea inter duo mala minus malum est eli¬ 
gendum, xiii dist., nervi testiculorum, cum similibus; at minus malum est mors 
temporalis quam aeterna, ut cap. ipsa pietas, et cap. displicet, xxiii, q. iv. Et 
mors pueri est aeterna, ut cap. firmissime, et cap. nulla, et cap. regenerante, 
De consecr., dist. iv. Mors autem sacerdotis est temporalis, ergo praeeligenda. 
Praeterea praecipuus actus caritatis est quod quis proximum diligat sicut seip- 
sum, De Pcenit., dist. ii, proximos, et [cap.] § proinde, et cap. caritas est, ut mihi 
videtur. At hic sacerdos, si praeeligat sadutem aeternam puero vitae suae tempo- 
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rali, non diliget ipsum sicut seipsum, et sic caritate carebit, quod probatur. 
Nam vita aeterna sine comparatione praecellit vitam temporalem. Ergo prae¬ 
eligendo vitam temporalem sibi vitae aeternae proximi multo magis se diligit 
quam proximum, et sic remanet caritate vacuus. Praeterea illud praeeligendum 
est ad cuius productionem pauciora mala sequuntur, sed ad mortem sacer¬ 
dotis minus malum sequitur quam ad mortem pueri sine baptismate, ergo 
praeeligenda mors sacerdotis. Probatur maior. Nam haec est regula in mora¬ 
libus, quod plura mala, ceteris paribus, deteriora sunt paucioribus, et magis 
fugienda. Probatur in can. nervi, xiii distinctionis. Probatur minor, nam 
si eligatur sacerdotis vita, sequuntur duo mala, scilicet, mors aeterna pueri, 
ut supra deductum est, et neglectus curae animarum, quod mortale, ut in can. 
cum sit ars. De aeta. et qualitate. Si autem praeeligatur mors temporalis 
sacerdotis, non sequitur nisi illud malum, scilicet, temporalis mors, quod, 
etiam attenta qualitate actus in se, sine comparatione minus malum est morte 
perpetua, ergo inferendum ut supra. 

In contrarium videntur textus qui loquuntur generaliter, concedendo cui¬ 
libet facultatem se defendendi in casu necessitatis. Sufficit Clem., si furiosus, 
saepius allegata. Confirmatur per iura quae dicunt caritatem incipere a seipso, 
ut 1. prceses, C. De servit, et aqua; et cap. petitio, De iureiurando. 

Solutio. Pro evidentia huius quaestionis et solutionis eiusdem est exami¬ 
nare casus indubitatos. Nam sunt casus indubitati in themate proposito. 
Ecce si ponamus quod puer per alium, etiam laicum vel mulierem, baptizari 
posset, esto quod sacerdos diverteret a sacramenti collatione, non esset dubium 
quod sacerdos deberet praeeligere salutem suam, ubi enim verisimiliter puer 
posset vivere usque ad expeditionem periculi, et hoc verisimiliter constaret, 
non haberem quaestionem dubiam, quominus sacerdos haberet praeeligere salu¬ 
tem suam, nec rationes inductae concludunt contra hunc casum. Si poneremus 
quaestionem in adulto, non autem in infante, qui adultus, licet non suscipiat 
baptismum fluminis, tamen decedet, si veram habeat fidem cum baptismate 
fluminis. Adhuc non haberem quaestionem dubiam, immo dicerem, ut supra, 
praeeligendam sadutem sacerdotis. Sed quaestio procedit in puero, de quo con¬ 
stat quod morietur sine baptismate, si sacerdos divertat. Vel quaestio pro¬ 
cederet in dubio, ubi, videlicet, de hoc probabiliter dubitaretur. 

In primo caisu, videlicet, ubi de hoc constaret, crederem praeeligendaim 
mortem sacerdotis temporalem, per iura supra inducta, et fundor per ea quae 
habentur, vii, q. i, § hoc etiam, vers. cum vero specialiter. A contrario, et 
quod ibi notat glossa. Nam ubi solus praelatus quaeritur, nec ecclesia potest 
esse tuta, eo fugiente, exponere debet se morti pro ipsa, ut ibi. Haec maixime 
procedunt in proprio sacerdote et parochiamo, et movent me rationes supra 
ad hoc inductae. 

Vbi autem foret dubium probabile de morte vel de vita pueri, usque ad 
expeditionem periculi, et constaret de morte presbyteri, nisi diverteret, adhuc 
crederem praeeligendaun mortem sacerdotis, cum in incertis non certus locus 
«it coniecturis, ut 1. continuus, § illud, ff. De verbor. obligationibus. Vbi 
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autem probabile dubium foret hinc inde, crederem, ut supra primo membro 
hoc, in sacramento baptismatis. 

In corpore autem Christi, si vera esset glossa qua est in cap. quod in te. 
De poenis et remiss., qua dicit viaticum non esse sacramentum necessitatis, 
tunc quastio non esset multum dubia. Sed illa glossa non est vera, immo alia 
glossa notat contrarium in cap. veniens, De transaction., in prima glossa, et 
illa est vera, ut notat De sacrament. non iterand., super rubrica. Probare 
videtur textus in cap. omnis, De poen. et remissionibus. Tamen adhuc, hoc 
supposito pro vero, quod sit sacramentum necessitatis, adhuc dicerem prae¬ 
eligendam vitam temporalem sacerdotis. Moveor ex hoc, quia etiam si quis 
decedat sine corpore Christi, ubi per eum non stetit, et non contempsit, non 
moritur aeternaliter, sicut in baptismo. Idcirco in hoc casu non concluderent 
rationes supra inductae. Idem dicerem in sacramento poenitentiae, quia etiam 
sine oris confessione decedens, ubi per eum non stetit, sola contritionis virtus 
salvat eum, ut notat De pcenit., dist. i (T) , in summa, et in § his ita. Idem per 
omnia dicerem in sacramento unctionis. 


[Cap.txxxvii.] An monacho liceat se defendere sine licentia abbatis sui ? 

Sexto quaero, numquid monacho liceat se sic defendere sine licentia praelati 
sui ? Videtur quod non. Nam monachus non vibrat, nec vibrare debet 
actum volitivum, nisi de licentia praelati sui, quia sine ipsius licentia caret velle 
et nolle, xii, q. i, nolo, et cap. non dicatis ; De electione, quorundam, et cap. 
si religiosus, Lib, VI; et Clem., religiosus, De procuratoribus. At iste actus 
defensae provenit a mero libertatis arbitrio, quia potest etiaun nolle, ergo non 
poterit sine licentia praelati. Praeterea monachus est mortuus mundo, xvi, 
q. i, Monachi, et cap. placuit; ergo sibi non competunt actus tendentes ad 
defensionem vitae. Praeterea monacho interdicti sunt actus etiam in bonum 
tendentes sine licentia praelati sui, ut sunt vovere, peregrinari, et similes actus, 
per iura statim allegata. In contrarium videtur, nam defensio corporis sui 
provenit ex instinctu naturadi, nec reprobatur lege divina nec altera, ergo licet 
monacho, cum quantum ad naturades actus non sit mortuus, sed solum quoad 
civiles actus, ut iuribus supra inductis. 

Solutio. Credo quod, si monachus sine periculo morae possit se defendere 
cum licentia praelati sui, ipsam petere debet. Hoc probant iura inducta ad 
primaim partem. Si autem non possit licentiaun praelati petere, quia non est 
praesens, et periculum est in mora, tunc poterit sine licentia praelati. Moveor 
ex hoc, quia iste actus est iure naturali inductus, quem praelatus non posset sine 
causa totaliter interdicere, immo forte nec Papa, cum natura hoc induxerit, 
nec in his subditus tenetur praelato suo, sicut si totaliter, et sine causa, inter¬ 
diceret cibum et potum. Movet me glossa quae est in cap. non dicatis, xii, q. i. 
Nam quaerit ibi glossa an liceat monacho facere eleemosynam pauperi, fame 
morienti nisi subveniatur ei, sine licentia praelati, et tenet quod sic. Nam hoc 
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casu necessitatis tenetur, si providere potest alterius vitae per actum alias inhi¬ 
bitum sibi, quanto magis providere poterit vitae suae per actum sibi a naturali¬ 
bus insitum. Non video quare, immo dicit Raymundus in summa De negot. 
saecularibus, § sed quaritur circa hoc, quod, si abbas inhiberet, ipse facere 
debet, quia tunc non obediet homini sed Deo, viii dist., quo ture. 


An servo liceat se defendere sine iussu domini sui ? [C ^£'] m ' vii 

Septimo quaeritur, numquid liceat servo sic se defendere sine iussu domini 
sui ? Videtur quod non. Nam actus servorum pro nullis habentur, ut 1. 

[servus\ servum, C. De rei vind.; et 1. vix certis, ff. De iudic.; et 1. si quis mihi 
bona, § iussum, ff. De acquir. haereditate. In contrarium videtur, nam hodie 
mors servorum non est in potestate dominorum, ut 1. i, ff. De his qui sunt sui 
vel ali. iuris. Confirmatur. Nam actus naturales non potest totaliter dominus 
interdicere servo, per quorum interdictionem servus pereat, ut 1. supra prox, 
allegata. Solutio. Vt supra proximo dictum est de monacho. 


An bannitis, qui per statuta civitatum quandoque impune occidi possunt, liceat [c«p. imvia] 

se defendere ? 

Octavo quaeritur, numquid illis quos licitum est occidere impune, utpote 
bannitis, de quibus aliquando disponunt leges municipales, quod impune 
offendi possint, licitum sit se defendere ? Videtur quod non. Nam, si a 
privato iuste inferatur violentia, non licet se defendere, ut 1. iv, ff. Ad legem 
Aquiliam. At hic iuste infertur, quia lege auctorizante, ut 1. iuste, ff. De acquir. 
possessione. Confirmatur. Si violentia inferatur a publica persona, non licet 
se defendere, ff. De iniur., 1. iniuriarum, § i; ff. De rei vindic., 1. qui restituere. 

At hic iste gerit vicem publicae personae, nam lex facit ipsum ministrum, per¬ 
mittendo privato ipsum punire, et hoc potest lex, scilicet, dare iurisdictionem 
privato, ut 1. et quia, ff. De iurisd. omn. iudic.; et cap. primo, Ne praelati 
vices suas, ubi notatur. Ergo infertur huic non licere se defendere. 

In contrarium videtur, quia hic est privatus, immo etsi foret publica 
persona, apparet iniuste inferri violentiam cum inferatur iuris ordine non 
servato, et sic iniustitia ordine attento, ut 1. prolatam, C. De sent.; et cap. 
quoniam contra, De probationibus. 

Secundo, puto ponderanda verba legis, nam aliquando lex permittit 
aliquid, quia nullo iure prohibetur, ut xxxi, q. i, hac ratione. Aliquando 
lex permittit aliquid contra constitutiones humanas, ut contrahere olim in 
quinto gradu, ut xxxv, q. iii, quadam. Tertio modo lex permittit tolerando, 
non quia faciat actum alias illicitum licitum, sed actum illicitum, manentem 
illicitum, non punit, ut dicit textus in can. denique, iv distinctione. Nam come¬ 
dentes carnes in media nocte Dominicae camiprivii non puniuntur, et dicit 
[10] 
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textus permitti, id est, non puniri propter multitudinem et scandalum, sic alias 
permittitur adulterium, ut vitetur homicidium, xxxiii, q. [i] ii, si quod verius; 
et tamen adulterium non fit licitum per legem sic permittentem, sed, actu ma¬ 
nente illicito, poena remittitur. Sic in proposito, si lex permittat tolerando, et 
poenam remittendo, actu manente illicito, propter odium banniti, tunc crederem 
bannito licere se defendere, nec hunc articulum concludunt supra allegata. Si 
autem lex permitteret positive faciendo actum de illicito licitum, tunc secus. 
Et isti modi permissionis notantur per glossam, iii dist., omnis autem lex. 


[Cap.ixxxix.] Contra quos liceat hoc particulare bellum indicere ? 

Circa quintum, videlicet, contra quos hoc particulare bellum competat, 
est videndum. Et circa hoc quaeritur de pluribus. 

An liceat contra superiorem suum ? 

Et primo quaeritur, an licitum sit alicui hoc bellum indicere contra supe¬ 
riorem suum ? Et glossa in 1. ut vim, ff. De iustit. et iure, dicit quod non ; 
per 1. qui restituere, ff. De rei vindic.; et 1. iniuriarum, § i, ff. De iniuriis. 
Probat textus in cap. qui resistit, xi, q. iii. Ego non credo quod glossa dicat 
simpliciter verum, sed credo distinguendum. Aut constat quod iniuste agit, 
aut constat quod iuste, aut dubitatur. Primo casu, credo resistendum, ut 1. 
prohibitum, C. De iure fisci; et 1. devotum, C. De metatis. Et hoc maxime 
cum aliquid extra officium suum agit, ad ipsum non exspectans. Secundo casu 
non est resistendum, ut 1. qui restituere, ff. De rei vindic.; et 1. qui iniuriarum, 
$ i, ff. De iniuriis. Tertio casu non ,est resistendum nisi tale sit factum quod 
non possit post tempus restaurari. Nam talia facta pro infectis haberi non 
possunt, ut 1. in bello, § facti, ff. De captivis. Nam in talibus lex inhibens 
appellari ante definitivam permittit appellari, ut notatur in 1 . ante sententia 
tempus, C. Quor. app. non recipiuntur. 


(Cop.xcj An liceat contra iudicem, etiam si iniuste aliquid agat? 

Secundo quaerit glossa in dicta lege, ut vim, quid si iudex, aut potestas, 
aliquid iniuste agat ? Respondet Martinus quod non est resistendum, per 
legem iniuriarum, § i, ff. De iniuriis; sed conveniet magistratum durante 
officio, si est de minoribus, vel finito officio, si est de maioribus, ut ff. De iudic., 
1. pars literarum ; et 1. iii, ff. Quod met. causa. Hanc glossam non credo 
veram in facto irreparabili. Pope quod iudex invadat me, ut occidat, et est de 
maioribus magistratibus, numquid exspectandum sit donec finiatur officium ? 
vel, si est de minoribus, debetne exspectari donec porrigatur querela coram 
praeside ? Absit, quia talia facta, ut supra dixi, sunt irretractabilia, ut praedicta 
1. in bello, § facti, ff. De captivis. 
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An liceat filio contra patrem ? 

Tertio quaeritur, numquid licitum sit filio contra patrem. Videtur quod 
non, propter ius patriae potestatis, ut C. De pat. potest., per totum. Confirma¬ 
tur. Nam non licet filio contra se, ergo nec contra patrem, cum censeantur 
una persona, ut C. De impub. et aliis substit., 1. ult.; Instit., De inutil. stip., 
§ ei qui ; C. De agrie, et censi., 1. cum scimus ; in Authent., De iureiurando 
a moriente praestando, § i. In contrarium videtur. Nam haec defensio pro¬ 
venit a iure naturali, ut probatum est supra, in tertio membro principali, nec 
ailiqua lege reprobatum, immo qualibet approbatum, ut ibi deductum fuit. 
Ergo patria potestas, iure civili inducta, illud ius filio competens non tollit, 
cum iura naturalia civilibus non tollantur. Instit., De iure nat. gent. et civili, 
§ naturalia ; v dist., ius naturale. 

Solutio. Dico quod, si pater adiquid agat contra filium, corrigendo in 
his quae permittuntur ex iure patriae potestatis, non excedendo, quod non liceat 
filio se defendere, quia in hoc ius civile quod induxit patriam potestatem 
limitat ius naturaile, quod fieri potest, ut supra deductum est. Si autem pater 
ailiquid agat contra filium, excedendo sibi concessa ex iure patriae potestatis, 
tunc crederem licitum sibi defendere. Et haec procedunt in filio degente in 
potestate patris, in emamcipato enim minor est quaestio. Ad inducta in con¬ 
trarium patet solutio per iam dicta. 


An liceat monacho contra abbatem suum ? 

Quairto quaeritur, numquid monacho hoc liceat contra abbatem ? Videtur 
quod non, naun monachus caret vibramine voluntatis sine licentia abbatis sui, 
xii, q. i, nolo, et cap. non dicatis ; De statu monach., cum ad monasterium. Sed 
iste actus provenit ex imperio voluntatis, cum possit nolle, nec his intervenit 
licentia praelati, immo tacita et ficta contradictio, quae plus operatur quam ver¬ 
balis, ff. De aedilit. edict., 1. si tamen, § ei quod ; ff. De legi., 1. de quibus, in 
fine; De appellationibus, ad audientiam, et cap. ut nostrum, et cap. dilecti. 
Confirmatur. Nam monachus mortuus est mundo, xvi, q. i, monachi, et cap. 
placuit; et Authent., ingressi, C. De sacrosanctis ecclesiis. Ergo sibi non com¬ 
petit actus defensionis vitae mundanae. 

In contrarium apparet. Naun iste actus provenit ex iure naturali, nulla 
lege positiva reprobato, licet modificato. Ergo non denegatur monacho, qui, 
licet sit mortuus civiliter, non tamen naturaliter, ut iuribus supra allegatis. 
Solutio. Si praelatus contra monachum aliquid attentet de his quae permit¬ 
tuntur a iure communi, in corrigendo et similibus, vel ex constitutionibus 
ordinis, tunc monacho non licet resistere, immo nec hoc casu audiretur appel¬ 
lans, ut De appell., cum speciali, et cap. de priore. Si autem praelatus aliquid 
attentet contra monachum in his quae non pertinent ad officium suum, iure 
vel constitutionibus modificatum, tunc licet se defendere, maxime in his quae 
propter moram periculum ingerunt, utpote si abbais monachum invaderet, ut 


[Cap. xci.] 


[Cap. xcii.] 
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ipsum subito occideret, quid miri cum etiam monacho liceat abbatem impetere, 
accusando, si aliquid contra debitum agat, ut cap. ex parte, De accusat., et 
cap. cum olim, eod. titulo. 


[Cap. xciiL] An liceat servo contra dominum ? 

Quinto quaeritur, numquid hoc liceat servo contra dominum. Apparet 
quod non, cum omnimodo potestas sit domini contra servum, ut 1. i, fi. De 
his qui sunt sui vel alieni iuris. Confirmatur. Nam servus tenetur dominum 
proeliantem iuvare, alias punitur, ut 1. si quis in gravi, ff. De S. C. Silaniano. 
Ergo ipsum impugnare non poterit, ut cap. uno, De nat. ex lib.; et cap. con- 
qucerente. De restit. spol.; fi. Si servit, vind., 1. altius; ff. De condic, indebit., 
1. frater a fratre; xxvi dist., una tantum; xxv dist., can. ult.; xvi, q. i, Silve¬ 
ster ; ff. De fideiuss., 1. tutor ; ff. De admin. tut., 1. quotiens. 

In contrarium apparet. Nam hodie restricta est potestas dominorum in 
servos, ut 1. i, ff. De his qui sunt sui vel alieni iuris. Nam hodie non habent 
potestatem trucidandi, nec acriter eos affligendi. Ergo. Solutio. Vt dictum 
est de monacho, si dominus aliquid attentet contra servum in his quae iura 
permittunt, non licet servo se defendere. Nam in hoc limitatur actus a iure 
naturali proveniens a iure positivo, limitante potestatem dominorum in servos. 
Si autem attentet aliquid ultra quam a iure permissum est, tunc secus, quia 
in his, licet servi non sint agniti quoad actus civiles, tamen quoad actus natu¬ 
rales sic, qualis est iste. 

Per hoc solvuntur consimiles quaestiones. Numquid vassallo contra 
dominum ? Numquid discipulo contra magistrum ? Numquid militi contra 
praepositum ? Numquid uxori contra maritum ? Vniformi solutione solvun¬ 
tur, ut, si attentetur quod ius permittit, non licet se defendere. Si autem 
ultra, et contra iuris debitum, tunc secus, ut supra plene tactum est. Ex his 
breviter infertur contra quos, ex regula supra dicta, possent quaestiones infi¬ 
nitae solvi. 


[c»p. xcivj Pro quibus personis liceat hoc particulare bellum indicere ? 

Circa sextum est videre, videlicet, pro quibus liceat ? et primo circa per¬ 
sonas pro quibus licitum sit. Et pono indubitatum quod pro defensa sui 
ipsius. Hoc probat textus in 1. ut vim, ff. De iustit. et iure ; et 1. i, § vim vi, 
ff. De vi et vi armata; et 1. iv, Ad leg. Aquil.; et 1. scientiam, § qui cum 
aliter, eod. tit.; clare in Clemen., i, De homicidio. De «iliis vero infra 
quaeritur. 


[Cap. xcy.) A n liceat patri pro filio ? 

Et primo quaero, an liceat patri pro filio ? Expediendo parum dubia 
sine argumentationibus, dicendum quod sic. Nam pater filium ut seipsum 
diligit, ut 1. isti quidem, ff. Quod met. causa. Nam propter hoc perpetua- 
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tur in aevo, ff. De verb. sig., 1. liberorum, in fine; etiam quia una persona 
censetur, ut C. De impub. et aliis substit., 1. ult.; in Authent., De iureiur. a 
moriente praestito, in principio; Instit., De inutil. stip., § ei quem. Hoc 
clamun. Idem econtra, scilicet, filius pro patre. 


An liceat marito pro uxore ? 

Secundo quaeritur, numquid hoc liceat marito pro uxore ? Clarum est 
quod sic, nam iniuria uxori irrogata est irrogata marito, et iniuriarum actio 
sibi competit, immo et sponso, ut 1. item apud, § [si sponsum ] sponsum, ff. De 
iniuriis. Et marito licitum est occidere vilem repertum adulterantem cum 
uxore, ut 1. marito, et 1. capite quinto, ff. De adulteriis; et 1. Gracchus, C. 
eod. tit.; immo et fabulantem monitum, per iura Authenticorum, nec incidit 
in capitulum si quis suadente, xvii, q. iv. Ob hoc iniciens manus violentas in 
clericum, ut cap. si vero, § nec ille, De sent. excommunicationis. 


An liceat pro fratre, sorore, et aliis coniunctis personis ? 

Tertio quaeritur, quid pro fratre et sorore et ailiis coniunctis personis, et 
non coniunctis ? Et glossa in 1. ut vim, ff. De iustit. et iure, dicit ponderam- 
dam affectionem. Allegat 1. isti quidem, ff. Quod met. causa; et 1. cum ser¬ 
vus, ff. Mandati. Alii volunt dicere quod pro omnibus coniunctis licet. Pro¬ 
bant sic, nam si quis iniuriatur uni coniuncto, omnibus iniuriari videtur, licet 
non competat ailiis iniuriarum actio, ut 1. lex Cornelia, in prin., ff. De iniuriis. 
Confirmant, nam pro defensa rerum licet vim vi repellere, ut 1. i, C. Vnde vi ; 
et 1. iii, § eum igitur, ff. De vi et vi amnata. Et. licitum est volenti vim vi 
repellere, pro defensa rerum, amicos et coniunctos convocare. Ergo licitum 
est aimicos et coniunctos iuvare. Et sic concludunt pro coniuncto indistincte 
hoc licere. Haec opinio confirmari videtur. Nam homo homini officium 
debet, ut 1. cum servus, ff. De servis exportamdis. Ergo ex illo officio iuvare 
licet. Confirmatur per 1. addictos, C. De appell.; melius, per 1. non tantum, 
ff. De appell.; ubi etiam extraneus pro condemnato in criminali appellat, etiaim 
ipso nolente. Probatur per 1. iii, C. De liberaili causa. Dominus Iacobus 
Buttrigarius in 1. ut vim, distinguit in hunc modum. Aut ego, ut ego, sine 
mamdato iniuriati, volo defendere iniuriatum, et possum per viam iuris, non 
autem facti. Et sic intelliguntur 11. statim allegatae, addictos, non tantum; 
et 1. iii, C. De lib. causa. Aut volo hoc facere, non ut ego, sed mandamte 
iniuriato, et tunc potero etiam per viam facti, ut 1. iii, § eum igitur, ff. 
De vi et vi arm. Alii distinguunt. Aut illi eramt in comitiva iniuriam passi, 
et possent tunc propulsare iniuriam personae eius illatam. Argumentum, 1. 
item apud, § si quis [ virginem] virgines, ff. De iniuriis. Aliais non, ut tenet 
glossa indistincte in 1. i, Vnde vi, ubi Cinus hame opinionem recitat in ante¬ 
paenultima quaestione. Alii, ut Iacobus de Ravennate, dicunt indistincte quod 
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licet. Ratio. Nam negotia mea possunt iuvari per alium, ut 1. i, ff. De negot. 
gestis. Multo fortius et persona iuvari poterit, cum persona rebus praefera¬ 
tur, ut 1. sancimus, C. De sacrosanctis ecclesiis. Allegat pro casu, 1. Gracchus, 
C. De adulterio; et, si dicas, ibi fuit filius, solvit per 1. liber hpmo, ff. Ad leg. 
Aquiliam. Non obstat 1. cum fundum, ff. De vi et vi armata. Nam ibi ex 
intervallo voluit, quod etiam non licuisset per se. Non obstat, secundum eum, 
1. ut vim, ff. De iustit. et iure ; ubi dicit “ ob tutelam sui corporis.” Respon¬ 
det per 1. si servus, ff. De servis exportandis. Hanc opinionem videtur sequi 
Cinus in 1. i, C. Vnde vi, in quaestione antepaenultima. 

In his tot et tantorum, crederem ponderandum, quia mixtim formavi 
quaestionem de coniunctis et extraneis, quod quaeri potest, an liceat coniuncto 
vel extraneo alterius violentiam vi repellere, sicut liceret propriam, ad evi¬ 
tandam poenam irregularitatis, si sit clericus vel laicus, hoc casu occidens vel 
mutilans. Potest etiam quaeri de utrisque, an licitum sit, ut non incidant aliam 
poenam legis vel canonis. Si quaeratur de primo, dico casum esse in Clement., 
si furiosus, De homicidio, quod solum evitat poenam irregularitatis, si hoc 
faciat seipsum tantummodo defendendo, non autem alium, etiam patrem vel 
filium. Hoc probat textus, dicens, “ Idem censemus de illo qui, mortem 
aliter vitare non valens, suum occidit vel mutilavit invasorem.” Loquitur 
ergo de suo, non autem de invasore alterius. Hoc ibi etiam notat glossa 
super verbo " suum.” Hoc ergo casu reputo planum, ut ibi. Si autem quaera¬ 
mus an liceat, ut vitentur adiae poenae legales vel canonicae, et tunc distingue. 
Aut loquimur de poena excommunicationis, si hoc casu percutiat clericum, 
violentiam alterius repellendo vi, et tunc dico cum Innocentio quod, si defendat 
patrem, matrem, uxorem, filium, vel filiam, evadit sententiam excommunica¬ 
tionis. Allegat ipse 1. isti quidem, ff. Quod met. causa ; et 1. i, § si vir, ff. De 
S. C. Silaniano. Et est ratio differentiae inter hunc casum et praecedentem, nam 
irregularitas contrahitur etiam sine dolo, ut est videre in iudice iuste occidi 
mandante, li dist., qui in aliquo. Sed, in excommunicatione per illum canonem 
lata, requiritur diabolica instigatio, ut cap. si quis suadente, xvii, q. iv. In 
extraneis autem non evadit poenam illius canonis, etiam si milies mamdato 
iniuriati hoc fecisset. Aut loquimur de alia poena personali vel pecuniaria, et 
tunc distinguo, aut volentes vim repellere a violentiam passo, aut sunt con- 
iuncti aut extranei. In coniunctis, dic, ut glossa in 1. ut vim, ff . De iustit. et iure; 
eam limitando per 1. in privatis, ff. De iudic.; et 1. lex Cornelia, in princip., 
ff. De iniuriis. Aut loquimur de extraneis, et tunc aut illi extranei erant deputati 
pro comitiva violentiam passi, et tunc licet, ut 1. item apud Labeonem, § si quis 
\virginem\ virgines, ff. De iniuriis; aut non erant deputati pro comitiva, et tunc 
aut volunt ex intervallo repellere, et non possunt, ut 1. cum fundum, ff. De vi et 
vi arm.; quia nec ipse propriam sic repellere posset. Et hoc de defensa facti. 
Defensam autem iuris facere possent etiam ex intervallo, ubi iura hoc permittunt, 
ut 1. non tantum, ff. De appell.; et 1. iii, De liber, causa; et 1. addictos, C. De 
appellationibus. Et per hoc non puto veram opinionem Domini Iacobi Buttri- 
garii, qui dicit quod indistincte defensam iuris facere possunt. Nam hoc 
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indistincte non est verum. Nam sunt casus in quibus tertio non licet actionem 
seu accusationem proponere pro iniuriam passo. Tollo exemplum regulare 
in privatis delictis. Sic ergo solum ubi iura permittunt. Si autem volunt 
incontinenti repellere, tunc distinguerem cum Domino Iacobo. Aut advocantur 
per violentiam passum, et tunc licet. Nam licet violentiam passo advocare 
amicos pro defensa rerum, ut 1. iii, § eum igitur, ff. De vi et vi annata; ergo 
pro defensa personae, quae praeponderat, ut 1. sancimus, C. De sacrosanct. 
ecclesiis. Aut non advocantur, et tunc licet. Textus est in cap. dilecto, De sent. 
excom., Lib. VI. Pro hoc faciat xxiii, q. iii, non inferenda, et cap. fortitudo; 
De sent. excom., quanta. Faciant notata in 1. ii, C. De commere, et mercatori¬ 
bus. Et sic in hoc credo veram opinionem Iacobi de Ravennate. Textus 
est in praedicto cap. dilecto. Nam dicit ibi textus, “ et cum liceat cuilibet suo 
vicino vel proximo, pro repellenda ipsius iniuria, suum impartiri auxilium.” 


An quis teneatur quem defendere ne occidatur ? 

Quarto quaeritur, quis videt quendam occidi nisi iuvet ipsum, an teneatur 
ipsum iuvare ? Videtur quod sic, per 1. necare, ff. De agnoscendis liberis. 
Confirmatur hoc ex officio quod debet homo homini, ut 1 . servus, ff. De servis 
exportandis. Hoc confirmatur. Nam error cui non resistitur approbari vide¬ 
tur, lxxxiii dist., error, et can. consentire, et can. quid enim. Nam licitum est 
alicui pretium recipere, ut metum illatum adteri excutiat, ut ff. Quod met. 
causa, 1 . metum, § sed licet. Confirmatur. Nam in quibusdam caisibus hoc 
est speciale, quod quis teneatur alium sic iuvaire, ff. De S. C. Silaniano, 1. i, 
§ hoc autem; et 1. ult., C. eod. titulo. Ergo contrarium ius commune, ff. Ad 
municipadem, 1. i; et 1. ius singulare, ff. De legibus. Glossa tenet quod iuvare 
tenetur verbo non facto, regula culpa, ff. De reg. iuris. Nec obstat officium 
quod debet homo homini, quia illud debet sine periculo sui, ut 1 . habet, ff. 
De oper. lib.; et 1. Nepos Proculo, ff. De verbor. significatione. 


Quinto queeritur de his qui tenentur violentiam ab aliis propulsare. 

Et circa hoc quaeritur de pluribus. 

An vassallus teneatur iuvare dominum suum ? 

Et primo de vassaillo quaeritur. Et non est dubium quia tenetur iuvaire 
dominum, aliats perdit feudum, ut in Vsibus Feudorum, Quae fuit prima 
causa beneficii amittendi, cap. prima autem causa, § item qui dominum, et § 
sequenti. 

An servus teneatur iuvare dominum suum ? 

Secundo quaeritur de servo, et quod teneatur iuvare dominum est textus 
in 1. i, § hoc autem, ff. De S. C. Silaniano ; et 1. ult., C. eod. titulo. 


[Cap. xcviii.J 


[Cap. xrix.) 


[Cap. c.] 
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[C«p. ci.] 


[Cap. cii.) 


(Cap. dii] 


An miles teneatur defendere prcepositum belli ? 

Tertio quaeritur de praeposito belli, et quod teneatur iuvare praepositum 
belli, si potest, alias capite punitur, est textus in 1. omne delictum, ff. De re 
milit.; et 1. iii, § fin., ff. eodem. 


An vassallus videns dominum invasum ex una parte, patrem ex alia, etc. ? 

Quarto quaeritur, vassallus videt dominum invasum ex una parte, patrem 
ex alia, uterque pariter est in mortis periculo, nisi iuventur, nec iuvare potest 
nisi alterum, quem iuvabit, patrem an dominum ? Glossa quae est xxii, q. v, de 
forma, dicit quod vassallus tenetur iuvare dominum contra filium proprium. 
Inducit, quia filius tenetur patri iure naturae, sed vassallus domino vinculo 
iuramenti, ut in Vsibus Feudonim, Quae fuit prima causa benefic. amittendi, 
cap. uno. Et secundum hoc foret decisa quaestio, quia teneretur iuvare domi¬ 
num cui plus astringitur. In hac quaestione dicerem contrarium. Et moveor 
ex hoc, nam filius tenetur patri ex vinculo naturali, ex quo ab eo progenitus est. 
Tenetur et vinculo civili, quia sub eius potestate patria, domino autem tenetur 
vinculo civili tantum, ut praedicto cap. de forma, xxii, q. v. Sed duo vincula 
vincunt unum in Authent., De consanguin. et uterin. fratribus, in principio. 
Confirmatur ratione prioritatis obligationis, nam prius est vinculum paternum 
vinculo dominico. Ergo primo ipsum iuvare tenetur, ut 1. potior, et 1. qui 
balneum, ff. Qui potior, in pign. habeamtur. Confirmatur. Iuramentum 
praestitum domino intelligitur salvo vinculo praecedenti, nam ius alteri quae¬ 
situm non tollitur per secundam obligationem,’ ut dicta 1 . qui balneum, et 1 . 
potior. Confirmatur per cap. petitio, De iureiurando. Naun iurando domino 
de ipsum iuvando, non intelligitur iurasse sic quominus seipsum prius iuvet 
quam dominum, quia haec prima caritas, ut 1. prceses, C. De servitutibus. Sed 
pater est eadem persona cum filio iuris fictione, ut 1. ult. cum concordantiis, 
C. De impub. et aliis substitutionibus. Ergo. 


An clericus videns episcopum suum invasum ex una parte, patrem ex alia, 

uterque pariter, etc. ? 

Quinto quaeritur, pone clericus videt episcopum suum invatsum ex una 
parte, patrem ex alia, uterque pariter est in mortis periculo nisi iuventur, nec 
iuvare potest nisi alterum, quem iuvabit, episcopum vel patrem carnalem ? 
Hostiensis in cap. gravem, De excess. praelat., arguit ex verbo " fratri ” quod 
ibi ponitur, quod plus astringuntur patribus spiritualibus quam carnalibus. 
Pro hoc facit cap. ii. De translatione. Si illa opinio esset vera, soluta foret 
quaestio. Sed tamen in hac quaestione credo, ut supra proxima quaestione 
induco, cap. fin.* 7 * De postulatione. Nam ibi dicit textus, "si postulaverit 
contra Ecclesiam, et non pro suis, perdit beneficium," ergo e contrario pro suis 
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posset. Induco, cap. petitio, De iureiur.; inducendo ut supra proxima quae¬ 
stione induxi, et faciant motiva supra proxima quaestione inducta, et glossa in 
cap. pittacium, xxx, q. iii, super verbo “ multo magis,” tenet quod in exhibi¬ 
tione temporalium magis tenemur patri carnali quam spirituali. In exhibitione 
autem reverentiae, econtra. Idem notat glossa xxx dist., can. i. Faciant quae 
notantur lxxxvi dist., non satis ; et can. quiescamus, xlii distinctione. 


Pro quibus rebus licitum sit bellum indicere? 

Quia visum est supra hoc membro, an, et pro quibus personis, liceat hoc 
bellum indicere, nunc autem subsequenter quaeritur, an et pro rebus defen¬ 
dendis licitum sit etiam hoc bellum indicere ? Et circa hoc quaeritur de 
pluribus. 


An liceat pro rebus iuste possessis ? 

Et primo de rebus iuste possessis, et de his non est dubium. Textus est 
in 1. i, C. Vnde vi. Probatur in 1. iii, § si quis autem, vers. eum igitur <*>. Alias 
est §, ff. De vi et vi armata ; et cap. olim, De restit. spoliatorum. 


An liceat pro rebus iniuste possessis ? 

Secundo quaeritur, an pro rebus iniuste possessis hoc liceat ? Glossa in 
1. i, C. Vnde vi, hoc tractat. Et videtur quod non, a contrario sensu illius 
textus, quod est validum argumentum, ut 1. i, § huius rei, ff. De offic. eius cui 
mand. est iurisd., et cap. cum virum, [De convers. coniugatorum] De regu¬ 
laribus ; et can. hospitiolum, xxxii distinctione. In contrarium videtur per 
textum, 1. i, § qui vi a me, ff. De vi et vi arm.; et 1. cum fundum, eodem tit.; 
et 1. si cum exceptione, § Pedius, ff. Quod met. causa. Solutio. Pro hac 
legum apparenti contrarietate, glossa in dicta 1. i dat plures solutiones. 
Primo, quod ibi subaudiatur ‘‘ maxime,” et tunc cessat contrarium, quia etiam 
pro vitiosa possessione licet. Secundo, solvit quod iungatur principium legis 
cum fine, ut dicatur, " recte licet.” Sed tunc obstat quod dicit lex in medio 
'* sine vitio.” Ergo, a contrario, secus, ubi cum vitio. Tertio, quod iuste 
possidenti semper licet, sed vitiose possidenti non licet semper. Nam si domi¬ 
nus incontinenti veniat, non licet vitioso possessori sibi resistere, ut L iii, § 
eum igitur, ff. De vi et vi armata. Quarto, exponendo recte, id est, non vi, 
non clam, non precario, et haec non placet glossa. Sed Iacobus de Ravennate 
sequitur eam, quantum ad eum qui vult propulsare, ut si violentia inferatur 
ab eo a quo vitiose possidet, licet incontinenti, non autem ex intervallo. Si 
autem ab alio vitiose possideat, tunc quandocunque licet. Et hoc est quod 
dicit lex, quod adversus extraneos vitiosa possessio prodest, ff. Vti possid., 1. 
ii; ff. De acquir. poss., 1. ultima; ff. Si servit, vind., 1. loci corpus, § com- 
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petit. Hic videtur sentire Iacobum quod clandestinum possessorem licitum 
sit mihi expellere, si a me clam possideat, quia clandestina possessio est vitiosa, 
ut ff. De acquir. poss., 1. cum quis. Pro hac opinione facit 1. si servus, ff. 
Quod cum eo. Hanc opinionem videtur sentire glossa, ff. Vti poss., 1. i, 
§ interdictum, in medio magnae glossae ibi, " nec tamen volo,” etc. Dinus ibi 
tenet contrarium, cum nulla lege hoc reperiatur cautum, quod clandestinum 
possessorem liceat mihi expellere. Praeterea dicit lex, “ vim vi repellere licet,” 
sed qui clandestinam ingreditur, non infert vim, cum differant clandestina et 
violenta, ut 1. clam possidere, § qui ad nundinas, ff. De acquir. possessione. 
In precario autem possessore procedere posset opinio Iacobi, post denegatam 
restitutionem. Nam tunc enim videtur spoliare dominum, ut notatur in 1. 
vitia, C. De acquir. possessione. 

In hac opinionum varietate crederem secundam solutionem glossae fore 
veram, quam.etiam sequitur Petrus de Bellapertica in dicta 1. i, eam tamen 
sic ampliando, “ Aut ego volens vim propulsare, iuste possideo, aut iniuste. 
Si iuste, aut volo incontinenti et cum moderamine inculpatae tutelae, et possum, 
ut dicta 1. i; et 1. i, § vim vi, ff. De vi et vi arm.; aut ex intervallo, et tunc 
non possum, ut 1. iii, § si quis autem, vers. eum igitur, ff. De vi et vi armata. 
Secundo casu, scilicet cum iniuste possideo, aut possideo iniuste a te, contra 
quem volo vim propulsare, aut ab adio. Si a te, tunc aut vi, aut clam, aut 
precario. Si vi, tunc aut statim venis, ut recuperes, et non licet mihi re¬ 
sistere, et sic intelligitur, 1. i, a contrario sensu, C. Vnde vi.” Et iste est verus 
et rectus intellectus illius, si bene ponderatur, una cum allegatis in contrarium. 
Si autem venis ex intervallo, tunc licet resistere, quia nec tibi ex intervallo 
licet recuperare, auctoritate propria, immo incideres poenam 1. st' quis in tan-» 
tam, C. Vnde vi; et intellige ex intervallo, ut notat glossa ff. De vi et vi arm., 
1. iii, § eum igitur. Si autem non possideo vi, sed precario, tunc post dene¬ 
gatam restitutionem licitum est tibi incontinenti vim vi repellere, nec licet mihi 
resistere. Nam denegando videor spoliare, ut 1. vitia, C. De acquir. poss.; 
et tunc procedit quod vim vi repellere licet, ante autem denegatam non pro¬ 
cederet, licet possem revocare precarium, ut 1. cum precarium, ff. De pre¬ 
cario. Si autem possideo clandestine a te, tunc quidquid dicat glossa in 1. i, 

§ interdictum, ff. Vti poss., et Iacobus de Porta Ravennate, in 1. i, C. Vnde vi. 
Credo cum Dino quod non sit licitum tibi me expellere, sed licet tibi ingredi 
et si te non admisero, extunc sit violenta, ut 1. clam, § qui ad nundinas, fi. De 
acquir. poss.; et tunc procederet. Si autem non possideo vitiose a te, sed a 
tertio», tunc licet mihi contra te, quandocunque volentem mihi violentiam in¬ 
ferre, vim vi repellere, ut 1. Fulcinius, § quid si adversus, ff. Ex quibus ca. 
in poss. eatur. Haec dixi, salvo iudicio tot et tantorum super hoc dubio dispu¬ 
tantium, subiciendo dicta quorumcunque correctionibus veritatem perqui¬ 
rentibus. 
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An, etsi liceat res defendere, defendens etiam cum moderamine inculpata tutela, 
si occidat, vel mutilet, evitet poenam irregularitatis ? 

Tertio quaeritur, numquid vim vi repellendo circa res suas, si contingat 
vim repellentem occidere, vel mutilare, vim inferentem, evitet poenam irregu¬ 
laritatis ? Et pono ubi hoc faciat cum moderamine inculpatae tutelae, quid alias 
non praecederet quaestio. Et videtur quod evitet. Nam pro defensa personae, 
evitat poenam illam, ut in Clem., si furiosus, De homicidio. Ergo pro defensa 
rerum probatur consequentia. Nam iura permittentia vim vi repellere pari- 
ficant personam rebus, quia utroque casu licet, ut 1. i, C. Vnde vi; et 1. i, 
§ vim vi, ff. De vi et vi arm. ; et 1. scientiam, § qui cum aliter, ff. Ad legem 
Aquiliam. In contrarium facit dicta Clemen., si furiosus, De homicidio. 
Nam ibi textus loquitur stricte de occisione vel mutilatione occisoris et sui. 
Et hanc credo veram, et moveor ex hoc. Nam irregularitatem contrahit quis 
occidendo vel mutilando, et sine dolo, ut patet in iudice, li dist., qui in aliquo ; 
et casu occidente, ut notat 1 dist., de his ; et cap. sicut dignum. De homicid. ; 
et cap. sententiam, Ne cler. vel monach.; et cap. in archiepiscopatu, De rapto¬ 
ribus. Quilibet igitur occidens qualitercunque irregularis efficitur, nisi in 
casibus exceptis a iure. Cum igitur excipiatur casus defensae, intelligetur ille 
casus stricte et modificate, ut ius excipit cum sit ius exorbitans, et sic stricte 
intelligendum, ut regula qua a iure. De reg. iur., Lib. VI. 


An pro rebus suis defendendis contra clericum, excommunicationem incidat, 

manus iniciendo ? 

Quarto quaeritur, an pro rebus suis vim vi repellendo contra clericum 
incidat excommunicationem, manus iniciendo ? Apparet quod sic, per capi¬ 
tulum si quis suadente, xvii, q. iv; et cap. nuper, cum ibi notatis. De sent. 
excommunicationis. Confirmatur. Nam incidit poenam irregularitatis, ut 
supra proxima quaestione. Ergo et hanc, cum ambae sint poenae spirituales, et 
facilius quis incidat excommunicationem quam irregularitatem, ut claret. 
Solutio. Innocentius in cap. olim, De restit. spoliatorum, tenet quod non 
incidat excommunicationem vim vi repellens, si alias, nisi manus iniciendo, non 
possit vim repellere, et hoc faciat cum moderamine inculpatae tutelae. Hame 
opinionem credo veram, et moveor, quia et quis incidat excommunicationem 
per manus iniectionem in clericum violentam, debet subesse diabolica persua¬ 
sio, quod probat textus in cap. si quis suadente diabolo, xvii, q. iv. Et si bene 
discurras per iura infigentia poenam excommunicationis propter manum iniec- 
tam, non invenies quod manus iniecta in clericum hoc casu sit aliqua de manibus 
de quibus iura exprimunt sic puniendo. Nam iura puniunt manum violentam, 
ut praedicto cap. si quis suadente, xvii, q. iv; et De sent. excom., per totum. 
Haec non est tailis, immo est violentiae repulsoria. Puniunt temerariam, ut in 
cap. contingit, De sent. excommunicationis. Haec non est talis, immo discreta 
lege permittente, puniunt quasi violentaim manum, ut cap. nuper, eod. titulo. 


[Cap. cvi.] 


[Cap. cvilj 
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Haec est vera manus et permissa. Puniunt necem, ut cap. universitatis, ut 
cum mandatur percuti; et cap. cum quis, eod. tit., Lib. VI. Puniunt animum, 
ut dicto cap. cum quis, ut cum ratum habet suo nomine factum. Puniunt neg¬ 
lectum, ut cap. quanta, eod. titulo. Hic nihil de praedictis. 

Ad allegata in contrarium facile est respondere. Ad canonem si quis 
suadente, est responsum per supra dicta. Ad id quod dicitur de irregularitate, 
clara est ratio differentiae. Nam excommunicationem nemo incidit sine dolo, 
irregularitatem sic, de quo dicitur, ut notat glossa, in Clem. si furiosus, saepius 
allegata in paenultima glossa. 


An pro rebus defendendis, vocatis amicis, licitum sit subsidium impendere ? 

Quinto quaeritur, an licitum sit, pro repulsa violentiae circa res, advocare 
amicos, et eis licitum sit subsidium impendere ? Glossa in 1. iii, § eum igitur, 
ff. De vi et vi armata, notat quod sic ; etiam illata violentia in rebus. Et hame 
credo veram, et moveor. Nam, ut dicunt iura, licitum est obviare errori, ubi 
obviari potest. Alias non obvians consentire videtur, lxxxiii dist., error, et * 
cap. qui consentit, cum cap. sequenti. Igitur licitum est amicis in hoc iuvare 
proximum suum, ut supra dictum est, quia hoc provenit ex radice caritatis, ut 
cap. proximos, De Pcenit., dist. ii. Et si hoc licitum est, statim solvitur quae¬ 
stio qua quaeri posset, an incidat excommunicationem manus iniciens in cleri¬ 
cum, sic violentiam propulsando, pro rebus proximi. Quia non incidit, cum 
non sit aliqua de punitis a canone, immo est permissa. 


An pro rebus licitum sit contra omnes vim vi repellere contra quos licitum est 

pro personis ? 

Sexto quaeritur, an pro rebus licitum sit contra omnes vim vi repellere 
contra quos licitum est pro personis ? Solutio. Quod sic, in personis quae 
valent habere bona, ut excludam servos, monachos, et similes. Fateor tamen 
quod moderamen tutelae diversificaui debet, attenta varia personarum quali- 
tate. Nam aliter, et mitius, contra patrem quam contra penitus extraneum, 
et sic de singulis quae consideranda venirent, inspectis singulis circumstantiis, 
cum non sint haec iure limitata, ut 1. i, ad finem, ff. De iure deliber.; et cap. 
de causis, De offic. iud. delegati 


An pro rebus depositis vel commodatis liceat vim vi repellere ? 

Septimo quaeritur, an pro rebus depositis et commodatis sit licitum vim 
vi repellere ? Et videtur quod non, per 1. i, C. Vnde vi, quae loquitur de pos¬ 
sessis, et iuste. At haec non possidentur per commodatarium vel depositarium, 
ergo non licet in his vim vi repellere. Solutio. In his et similibus, vindicat 

* Supplendum “ xi, q. iii,”. 
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sibi locum quod liceat vim vi repellere, nam pro talibus interdictum vi bono¬ 
rum raptorum competit depositario, vel commodatario, si haec sint rapta, ut 1. 
preetor ait qua est lex, § in hac actione, ff. Vi bonorum raptorum. Ergo multo 
magis ipsis defensa conceditur, ut regula invitus, § cui damus, ff. De reg. 
iuris ; et 1. una, ff. De fonte; regula qui ad agendum, De reg. iur., Lib. VI; 
etiam quia isti tenentur. Ergo. Non obstat 1. i, C. Vnde vi, quia licet loqua¬ 
tur in possessione, non tollit tamen quominus in aliis detentatis, pro quibus 
iura detentantibus actiones concedunt, ut supra. Vel dic quod verbum ‘‘ pos¬ 
sidere " sumitur large, ut implicet iustam detentationem, ut 1 . officium, ff. 
De rei vindic.; et nota in cap. pastoralis, De causa possessionis et proprietatis. 


Qualiter liceat hoc particulare bellum indicere ? 

Circa septimum principaliter quaesitum, videlicet, qualiter sit licitum vim 
vi repellere ? est videndum. 

Quomodo licitum sit vim vi repellere cum moderamine inculpata tutela ? 

Et huic respondet textus quod licet cum moderamine inculpatae tutelae. 

Quid sit “ moderamen inculpata tutela,” et qua in eo requirantur? 

Sed in dubium revocatur quid velint haec verba, hoc est, quae sunt illa 
quae requiruntur ad hoc moderamen ? Communiter doctores dicunt quod sunt 
illa quae aequivalent illatae violentiae, in qualitate armorum, in cursu temporis. 
Item aequivalentia in ipso actu violento ne alias excedendo censeatur vindicta, 
sed circa hoc dubitatur. 


An liceat vili et debili cum ense se defendere contra fortem et robustum, pugno 

tantum percutientem? 

Et primo pone fortis et robustus homo vult me percutere pugno, ego sum 
vilis, qui non possum resistere pugno. Numquid liceat mihi defendere me cum 
ense ? Videtur quod sic, quia aequalitas ubique est ponderanda, ut 1. ult., C. 
De fruc. et lit. expen.; et 1. si cum dies, ff. De arbitr.; regula in iudiciis, De 
reg. iuris, Lib. VI. In contrarium videtur. Nam, si quis vult mihi violenter 
surripere, et ego, viribus corporis impar, ipsum percutio cum ense, impune 
iam fieret compensatio corporis ad rem, quod esse non debet, ut 1. ult., C. De 
sacrosamct. ecclesiis. 

Iacobus de Arena distinguit, aut quis vult propulsare violentiam illatam 
personae, aut illataun rebus. Primo casu, licet et cum airmis et qualitercunque, 
si res ailiter reparari non potest, ut 1. si quis. De appell., Codicis. Naun si 
possum occidere furem ubi non cognosco, et si non potest mihi in rebus furatis 
provideri per iudicem, ut 1. furem, ff. Ad legem Comeliaim de sica.; multo 
magis licet occidere ubi persona aditer salva esse non posset. Secundo casu 


[Cap. exi.] 


[Cap. exii.] 
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quando pro rebus, tunc aut violentia rebus illata per viam iudicii reparari 
potest, et tunc non licet qualitercunque, immo cum qualitate armorum, non 
autem factorum, quia non debeo personam percutere pro defensione rei, ubi 
.etiam aliter salva esse non possit, dummodo per viam iudicii reparari possit. 
Si autem per iudicium non potest reparari, tunc licet qualitercunque defen¬ 
dere, etiam personam occidendo, ut 1. furem, ff. Ad legem Corneliam de 
sicariis. Et sic intelligitur 1. i, C. Vnde vi; et 1. iii, § eum igitur, ff. De vi 
et vi arm. Sic igitur intellige moderamen inculpatae tutelae. 


(Cap. exii i.]' An, etsi liceat incontinenti se defendere, quomodo intelligatur 

illud “ incontinenti ” ? 

Secundo quaeritur circa concursum temporis, quia dicunt textus quod 
debet fieri " incontinenti.” Quaeritur quando intelligatur " incontinenti.” 
Aliqui dicunt fieri incontinenti, si fiat in ipsa flagrantia facti, si autem fiat iam 
illata iniuria, tunc debet iudicem adire. Alii dicunt incontinenti fieri etiam 
si fiat post, antequam divertat ad actus extraneos, ut 1. quod ait, in fine, ff. 
Ad leg. Iui. de adulteriis. Iacobus et Petrus distinguunt. Aut loquimur de 
violentia illata personae, et tunc dicitur repelli incontinenti, si fiat in ipsa fla¬ 
grantia facti. Sic intelligitur 1. scientiam, § qui cum aliter, ff. Ad leg. Aquil. ; 
1. ut vim, ff. De iustit. et iure. Aut loquimur de violentia illata rebus, et 
tunc dicitur incontinenti repelli, etiam post flagrantiam facti, dummodo diver¬ 
tat ad actus extraneos, ut ff. De vi et vi armata, 1. qui possessionem ; et 1. iii, 
§ Cum igitur, eodem titulo. Ratio diversitatis est. Nam illata iniuria per¬ 
sonae non potest amplius restaurari, sed res ablata recuperari potest, et sic non 
facta diversione ad actus extraneos, etiam si amicos quaerat, et redeat ut recu¬ 
peret, dicitur incontinenti, ut notat glossa in dicta lege iii, § [igitur] eum igitur, 
ff. De vi et vi armata. Sic intellige moderamen in concursu temporis. 


[Cp. cxw.i De (equivalentia in ipso actu violento. Qualiter fieri debeat ? 

Tertio quaeritur de moderamine in aequivalentia in actu violento, vide¬ 
licet, quia fieri debet ad defensionem, non autem ad vindictam. Et licet varie 
scribatur, totum hoc ponderari debet inspectis conditionibus personarum. 


[Cap.cxv.] An vindicasse videar, non defendisse, si spoliatorem meum de possessione mea 
expuli, qui, antequam expellerem eum, satisdare volebat 
de possessione restituenda ? 

Quarto quaeritur, quis expulit me de possessione, et post expulsionem 
paratus est satisdare de restituenda, si appareat eum iuste non fecisse, sed 
nihilominus ipsum expello, numquid videor fecisse ad vindictam ? Glossa 
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tenet quod sic, in 1. i, C. Vnde vi; sed communiter glossa reprobatur. Nam 
non debuit se committere illi fragili cautioni, ff. Ad Treb., 1. quia poterat, 
et 1. nam quod, cum similibus. 


An paratum ad me percutiendum exspectare debeam, vel eum provenire ? ^p- clvi -l 

Quinto quaeritur, numquid, si videam aliquem paratum ad percutiendum 
me, an debeam exspectare quod me percutiat, an debeam praevenire. Glossa 
in dicta 1. i arguit pro et contra, et determinat quod non debeam exspectare. 

Petrus dicit glossam intelligendam habita distinctione personarum, nam aliqui 
sunt audaces et prompti ad percutiendum, et tales non sunt exspectandi, aliqui 
timidi, et tales non sunt statim praeveniendi, et sic modificat glossam argutam, 

1. i, C. Si quis Imperatori maledixerit. 


An miles quem vicinus aggreditur, censeatur vim vi repellere, si exspectet et (Capa*».] 
percutiat, cum alias fugere valeat ? 

Sexto quaeritur, quidam egregius miles est aggressus a vicino suo, et 
evadere posset fugiendo, tamen, reputans sibi ad vituperium, exspectat, et 
resistit, et percutit, numquid censeatur vim vi repellere ? Apparet quod non, 
per 1. scientiam, § qui cum aliter, fi. Ad leg. Aquiliam. Moderni doctores 
tenent contrarium per 1. in eadem, fi. Ex quibus caus. maiores. Nec obstat § 
qui cum aliter, quia iste non poterat evadere sine periculo famae suae et honoris 
sui, quae non possunt per iudicem reparari, ut 1. Iuli anus, ff. Si quis omissa 
causa testamenti. 


An si vulneratus, post vulnera insequatur vulnerantem, et ipsum percutiat, puniri icap. «amiti 
debeat ut dolosus, vel ut culpabilis ? 

Septimo quaeritur, quidam vulneratus, post vulnera insequitur vulneran¬ 
tem, et ipsum percutit, quod non licet, ut 1. si ex plagis, f i, et 1. qua actione, 

§ si in colluctatione, fi. Ad leg. Aquiliam ; numquid punietur ut dolosus, an ut 
culpabilis ? Quidam dicunt quod ut culpabilis, quia inconsultus cailor vitio 
cadumniae caret, ff. Ad S. C. Turpil., 1. i, § quceri; ff. Ad leg. Com. de sica., 

1. [iii] iv, § cum quidam ; ff. De poenis, 1. respiciendum, § delinquunt . Alii dicunt 
quod ut dolosus, cum se vindicare non debuerit. Iacobus de Arena dicit 
primam opinionem humaniorem, ff. De poenis, 1. interpretatione; ff. De reg. 
iur., 1. in totum; secundaun rigidiorem, C. De iniur., 1. si non convicii. Credo 
primaun veriorem, etiaun de iure, per iura prius aillegata. 
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[c«p. e**.] An violentia illata persona possit per amicos propulsari ? 

Octavo quaeritur, numquid violentia illata personae possit per amicos 
propulsari, sicut illata rebus, ut notat glossa in § eum igitur. Glossa in 1. i, 
C. Vnde vi, dicit quod non, per 1. cum fundum, ff. De vi et vi annata. Alii 
distinguunt, aut amici erant in comitiva violentiam passi, aut non. Primo 
casu, licet, per 1. item apud Labeonem, § si quis virgines, ff. De iniuriis. 
Secundo casu, non licet. Iacobus de Arena tenet indistincte quod licet. Nam 
si negotia nostra possunt per alios iuvari, ut 1. i, ff. De neg. gest., multo magis 
persona, quae rebus praefertur, ut 1. sancimus, C. De sacrosanct. ecclesiis. Pro¬ 
bare videtur textus in 1. Gracchus, C. Ad legem Iuliam de adulteriis. Non 
obstat 1. cum fundum, quia ibi mandabatur ex intervallo, quod non liceret 
etiam principali. Huic opinioni obstat textus 1. ut vim, ubi dicit textus “ ob 
tutelam sui corporis," et Clem., si furiosus, De homicidio. 


[Cap.cn.) An serviens, de mandato domini sui, ipsius uxorem interficiens excusetur ? 

Nono quaeritur, pone quidam mandavit servienti suo quod uxorem suam, 
quam habebat suspectam de adulterio, occideret, alias ipsum occideret, ser¬ 
viens interfecit, numquid excusatur ? Videtur quod non. Nam potius debet 
omnia mala pati quam malo consentire, ut 1. isti quidem, in fine, ff. Quod met. 
causa. Videtur textus in 1. scientiam, § qui cum aliter, ff. Ad leg. Aquiliam. 
In contrarium facit 1. ut vim, ff. De iustit. et iure ; nam hoc fecit ob tutelam 
sui corporis. Ergo. Iacobus de Ravennate distinguit, aut mulier erat alias 
.peritura, aut non, ut 1. si quis fumo, ff. Ad leg. Aquil.; et 1. si alius, § est et 
alia, ff. Quod vi aut clam. Petrus tenet indistincte servientem excusari, quia 
fecit ob tutelam sui corporis, ut 1. ut vim ; etiam quia caritas incipit a seipso, 
ut 1. preeses, C. De servitut. et aqua; item quia licet proprium sanguinem redi¬ 
mere, ut 1. transigere, C. De transactionibus. Ego crederem distinguendum. 
An servienti incumberet necessario mortis propriae periculum, nisi uxorem 
mandantis interficeret, et tunc crederem opinionem Petri veram. An foret 
aliqualis spes salutis, etiam domino resistendo, et tunc contrarium crederem, 
per iura supra allegata. 


Quis sit finis particularis belli ? 

Circa ultimum principaliter quaesitum, videlicet, quis sit finis huius belli ? 
Quaestionis huius patet solutio per supra dicta. Nam conservatio suiipsius 
et bonorum est finis huius belli, et in hoc finaliter tendit, et propter hoc est 
permissum, ut claire patet per supra deducta. 
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Quintus tractatus tertii principalis, scilicet, de Particulari Bello quod fit ob [Cap. c»h.) 
defensam corporis mystici, quod " Represalice ” nuncupatur. Vnde et a 
quo ortum habuerint Represalice, et propter quid insurrexerint ? 

Ampliando aliqualiter quaesitum et materiam represaliarum, praemit- [Cap-am».] 
tam fundamentum, propter quod insurrexerunt represaliae. Quo praemisso, 
examinabo causas examinandas. Ecce Altissimus Creator a principio creavit 
coelum et terram, et quae in eis sunt, necnon angelicam et humanam naturam, 
spirituadia et temporalia, et ipsa per seipsum rexit, et homini quem creavit 
praecepta dedit, et transgredienti poenam imposuit. Genesis ii capitulo. Quali¬ 
ter autem per seipsum rexerit apparet, nam per seipsum, et non per ministrum, 
delicta puniebat. Nam Cain, Lamech, et quosdam alios reges, punivit, ut 
legitur Genesis iv et v capitulis. Et haec mundi gubernatio processit usque 
ad tempora Noe. A tempore autem Noe coepit mundum regere per ministros, 
quorum primus fuit Noe, de quo quod fuerit rector populi apparet. Nam 
Dominus commisit sibi gubernationem et administrationem arcae. Genesis v 
et vi capitulis. ,Et per arcam significatur Ecclesia. Et qualiter Dominus Noe 
et filiis commiserit gubernationem legitur Genesis ix capitulo, et, licet Noe 
sacerdos non fuerit, legitur tamen officium sacerdotis exercuisse, antequam 
* leges populo darentur, Genesis viii capitulo. In hac autem gubernatione et 
vicaria successerunt Patriarchae, Reges, et Iudices, qui fuerunt pro tempore in • 
regimine populi Iudaeorum. Et illa duravit usque ad Christum, qui fuit natu¬ 
ralis Dominus et Rex Noster, de quo legitur in Psalmo, " Deus iudicium tuum 
regi da.” Ipse autem Christus duo luminaria dimisit in terris, luminare maius 
et diurnum, scilicet. Summum Pontificem, luminare minus et nocturnum, scili¬ 
cet, Romanorum Principem, quibus commisit administrationem et guberna¬ 
tionem mundi, uni in spiritualibus, et alteri in temporalibus. Tempore primi¬ 
tivo, quo Dominus per seipsum gubernabat, non fuit opus represaliis, cum per 
Dominum iustitia exhiberetur. Tempore Noe et successorum, in regimine 
populi Iudaeorum, non fuit opus represaliis, cum per ministros iustitia exhi¬ 
beretur, et subditi de populo recognoscerent superiorem cui obtemperabant. 

Tempore praecedente Summorum Pontificum et Romanorum Imperatorum, 
cum omnes subiciebantur et de iure et de facto, non erat opus represaliis, cum 
per principes, iuris ordine servato, iustitiae complementum exhiberetur. Post¬ 
quam autem Imperium paulisper coepit exinaniri, adeo quod sint qui de facto 
nullum recognoscunt superiorem, et per eos iustitia negligitur, idcirco fuit 
opus subsidiario remedio, deficientibus ordinariis, quibus exstantibus, ad illud 
nullatenus recurrendum, ff. De minor., 1. in causce ; ff. De oper. nov. nunci., 1. 
in provinciali. Istud autem remedium extraordinarium ortum habuit ex iure 
gentium. Nam est quaedam species belli liciti. Nam licitum est ob tutelaun 
corporis sui arma movere, ff. De iustit. et iure, 1. ut vim; C. Vndo vi, 1. i; De 
restitut. spoliat., cap. olim; et nedum corporis sui privati et individualis, immo 
et mystici. Nam universitas est unum corpus, cuius partes sunt singuli de 
universitate, ff. Quod cuiuscunque universit., 1. i; et sic universitati licitum est 
defendere partes sui corporis. Habuit etiam ortum a iure divino, ut legitur 
[12] 
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xxiii, q. ii, cap. Dominus Noster. Ex praedictis omnibus infertur propter quid 
insurrexerit istud remedium. Nam, finaliter, ut iustitia debitum sortiretur 
effectum, occasionaliter, propter defectum remedii, insurgens a neglectu gu¬ 
bernantium et regentium populos, et carentia recognitionis superiorum de 
facto, quo tempore fuerit opus hoc extraordinario remedio. Ex quo infertur 
quod etiam hodie raro hoc remedium locum sibi vindicat. Nam, negligente 
iudice saeculari, recursus habendus est ad ecclesiasticum. De foro competenti, 
ex tenore, et cap. licet, et cap. ex parte ; Qui filii sint legitimi, per venerabilem ; 
licet etiam de facto male obtemperetur. Quibus sic praediscussis, restat 
examinandum quae sint causae represaliarum, videlicet. 


[Cap.cxxiv.j De causis represaliarum. 

Quae sit causa productiva ? Quae formalis ? Quae finalis ? Videndum 
est etiam de quibusdam quaestionibus circa hoc concurrentibus. 

De causa efficiente, sive productiva, represaliarum. 

Ad primum, quae sit causa productiva, hoc est quaerere, quis possit indi¬ 
cere represalias. Hic attendendum est quod, ut supra dictum est, nulla lege 
positiva, canonica vel civili, disponitur represalias indici debere. Nam 
utraque lege disponitur modus consequendi effectus iustitiae. Immo inhibitum 
est occupare rem propriam, C. Vnde vi, 1. si quis in tantam ; et 1. exstat, ff. 
Quod met. causa. Immo etiam haec expresse inhibentur lege civili et canonica, 
ut in Authent., Vt pign. non fiamt; et cap. uno. De iniur., Lib. VI. Sed defi¬ 
cientibus iuris positivi remediis, ad hoc fuit habendus recursus, ut fiat belli 
indictio, ne depereat iustitia. Haec autem belli indictio spectat ad illum solum 
qui superiorem non habet, ut 1. hostes, ff. De captivis. Nam habens supe¬ 
riorem auctoritate propria, non potest violare iuris remedia. Ille ergo indi¬ 
cere potest qui superiorem non habet, et de iure, vel de facto. Expedit etiam 
quod ille contra quem indicuntur non habeat superiorem, vel si habet, negligat 
iustitiam facere. Ex quo quidam inferunt quod potestas civitatis, quae non 
recognoscit superiorem de facto, non possit indicere, nisi specialiter habeat in 
mandatis, sed haberi debet recursus ad universitatem, apud quam est plenum 
ius, et eius auctoritate indicentur. Istud non credo verum, ubi universitas 
transtulerit omnimodam potestatem in rectorem, nam tunc potest totum quod 
universitas, sicut dicimus in habente generalem cum Ubera, ut 1. procurator 
qui, ff. De procuratoribus. Secus, si Umitatam. Inferunt etiam quodsi Comes, 
Marchio, vel simiUs, subditus est Principi, quod sine Principis auctoritate 
indici non poterunt, argumentum praedictae regulae quam tradidit in cap. olim, 
i. De restit. spohatorum. Et haec procedunt loquendo de iure communi. Nam, 
si loquamur secundum dispositionem iurium municipahum, secundum quae con¬ 
ceditur facultas indicendi represalias, illi indicere poterunt quibus a lege muni¬ 
cipali conceditur. Et haec, ut dixi, conceduntur propter urgentem necessitatem, 
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sicut aliquando propter necessitatem concedit ius civile facultatem alicui ius 
sibi dicendi, ff. Quae in fraudem cred., 1. ait prcetor, § si debitorem,; ff. Quod 
vi aut clam, 1. alius, § bellissime. Ex praedictis inferri potest quo iure petatur 
indictio represaliarum. Nam si vigore statuti concedantur condictiones, ex 
lege hoc petitur, ff. De condiet, ex lege, 1. una. Si autem loquamur secundum 
dispositionem iuris communis, dicunt quidam quod nec actio nec officium inten¬ 
tatur. Ratio. Nam solo iure gentium haec facilitas conceditur, quo iure omnia 
expediebantur via regia, ff. De orig. iuris, 1. ii, in principio. Sic dicunt hodie 
requiri manum regiam, secundum statuta divina et iure gentium. Hoc non 
credo verum. Nam licet facultas non sit nisi servetur modus traditus. Nam 
primo debet recurri ad remedia ordinaria, quibus deficientibus, ad hoc recur¬ 
ritur, et hoc constare debet iudici requisito, ut indicat represalias, et, si ille, 
contra quem petuntur, monitus comparuerit, auditur pro defensus et infra 
dicetur, et sequitur sententia, qua pronuntiatur indicendas, vel non. Quarto 
fuit opus actione vel officio, nam secundum modum petitionis formari debet 
sententia, ut 1. ut fundum, ff. Communi divid. ; et cap. licet Heli, De simonia. 
Confirmatur. Nam licet de iure gentium haec facultas processerit, tamen de 
iure civili approbata est, ex mente ipsius, licet non verbis expressis. Nam est 
ex mente iuris civilis, immo etiam ex verbis, quod contra rebelles et inobe- 
dientes iuri procedatur manu militari, ut 1. qui restituere, ff. De rei vindica¬ 
tione. Et sic proditum est remedium implorationis officii, ut ad hanc manum 
militarem recurratur, remediis opportunis deficientibus. 


De causa materiali represaliarum. [Cap.oav.] 

Restat examinare causam materialem. De materiali ergo causa est viden¬ 
dum, de materia in qua, de materia circa quam, de materia contra quam, quae 
est obiectum, et de materia ex qua. 

Quid sit materia in qua ? 

Materia in qua est persona vel suppositum, cui haec facultas conceditur. 

Quid sit materia circa quam ? 

Materia circa quam sunt res circa quas facultas haec conceditur. 

Quid sit materia contra quam ? 

Materia contra quam, sive obiectum, est suppositum contra quod conce¬ 
ditur, ut puta civitas, vel alia universitas. 

Quid sit materia ex qua ? 

Materia ex qua est causa ex qua haec facultas conceditur. 

Redeundo ad examinationem, quaero quibus conceditur haec facultas re- 
presaliandi. Solutio. Civibus conceditur, propter rationem superius tactam. 
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Nam cives sunt pars mystici corporis, id est, civitatis, ut 1. i, ff. Quod cuius¬ 
cunque universitatis. Hinc appellata est civitas, quasi civium unitas, ut nota¬ 
tur in cap. si civitas, De sent. excom., Lib. VI. Et, ut supra deductum est, 
licitum est cuilibet defendere corpus suum, ut 1. ut vim, ff. De iustit. et iure ; 
et 1. i, C. Vnde vi. Et hoc procedit tam in corpore mystico quam in indi- 
viduali. Hic quaestiones occurrunt. 

An incolis represalia concedantur ? 

Et primo quaeritur an incolis concedi debeant. Quidaun hic distinguunt, 
an incolae subeant onera, et tunc concedi debeant; an non subeant, et tunc 
concedi non debeant. Ratio secundi membri. Nam qui non sentit onus, nec 
commodum sentire debet, ut 1. manifestissimi, § sed cum in secundam, C. De 
furtis ; regula secundum naturam, ff. De regul. iuris ; et regula qui sentit, Lib. 
VI. Probatur per 1. qui sub prcetextu, C. [De episc. et clericis] De collegiatis 
lib. xi; et [1. i, C.] ff. De collegiis [lib. xii], collegia si qua fuerint illicita. Probatur. 
Nam non habet quis privilegia dignitatis, nisi re ipsa ipsam gesserit, C. De 
consulibus, 1. nemini, lib. xii; [C.] ff. De excusat, [tut.], 1. sed et milites, 
§ [ quoniam ] quasitum; ff. De testam, mil., 1. paenultima. Hanc opinionem 
non puto veram indistincte, immo puto distinguendum sic. Aut incola non 
subit onera propter eius contumaciam, quia requisitus non vult subire, ut 
tenetur. Nam inter civitatem recipientem quem ad incolatum et incolam, tacite 
oritur quidam contractus ultro citroque obligatorius, quo incola tenetur 
subire onera, ff. Ad municip., 1. i, et 1. incola ; et civitas tenetur ad eius pro¬ 
tectionem, ut 1. illicitas, § ne potentiores, ff. De offic. praesidis. Et hoc casu, 
si denegat adimplere contractum ex parte sua, nec civitas tenetur ipsum 
defendere, nec ille hoc petere potest, ut 1. Iulianus, § offerri, ff. De act. empti. 
Aut incola non subit onera, quia super hoc privilegiatus est a civitate, quae 
hoc onus remittere potuit, ut 1. si quis in conscribendo, C. De pactis; et De 
episcop. et cleric., vel a Principe. Et tunc incolae concedi debent, nam privilegia 
concessa in eorum favorem redundare non debent in eorum laesionem, C. De 
legibus, 1. quod favore ; regula quod ob gratiam, Lib. VI. Et haec intelligas de 
privilegiato post assumptionem. 


An civibus non subiectis iurisdictioni civitatis, et alias non facientibus 
factiones, sint indicenda represalia ? 

Secundo quaeritur, an civibus non subiectis iurisdictioni civitatis, et alias 
non facientibus factiones, sint indicendae repraesaliae. Quidaun distinguunt, 
an non sint subeuntes subiecti ex privilegio, ut clerici, ut 1. ii et Authent., 
statuimus, C. De episcop. et cleric.; an propter dignitatem saecularem, ut 1. ii, 
C. Vbi senat. vel clarissimi; ff. De vacat, mun., per totum ; et talibus sunt 
concedendae, an non subeant propter contumaciam, et tunc non. Ratio primi, 
ne redundet in eius laesionem quod in favorem inductum est, et quia in civibus 
cx nativitate perficitur obligatio inter ipsum et civitatem, quae non potest 
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mutari, ff. Ad municip., 1. assumptio. Secus in incola, quia in incola non 
perficitur nisi per receptionem, ut 1. i, ff. Ad municipalem. Ratio secundi est 
propter contumaciam suam, ut ff. Ex quibus cau. maior., 1. sed etsi per pree- 
torem, § sed si dum. 


An civi per conventionem concedantur represalies contra civitatem originis ? 

Tertio quaeritur, an civi per conventionem concedantur represaliae con¬ 
tra civitatem originis ? Apparet quod non, nam ubi ex aliquo facto ius mihi 
quaeritur, si illud fiat meum, non obligor, ut 1. sed et si quis, § et regulariter, 
ff. De usufruct. legato. Sed si fiat iniuria huic civi civitati originis, quaeritur 
ius indicendi represalias, ergo contra eam non competit. Confirmatur. Quia 
civitas originis praefertur, ut 1. assumptio, ff. Ad municipalem. Confirmatur. 
Nam civitas originis poterat in subditum suum statuere, antequam efficeretur 
civis alterius per conventionem, nec civitas per conventionem potest conqueri. 
Confirmatur a simili usufructuarii, qui nuntiare potest novum opus omnibus 
praeterquam domino, ut 1. i, in fine, ff. De oper. nov. nuntiatione. Confirmatur 
a simili. Nam, habens Publicianam illam, intentat contra omnes praeterquam 
contra dominum, ff. De Publiciana, 1. ult. Probat textus in 1. de iure, ff. 
Ad municipalem. Nam de his quae aguntur inter civem et civitatem solum 
coram iudice illius civitatis agi debet. Confirmatur. Nam remedium extra¬ 
ordinarium est, ut supra probatum est, extraordinaria autem remedia non 
dantur filio contra patrem, C. Qui et advers. quos, 1. finali. Sed maior est 
potestas civitatis in civem quam patris in filium, ff. De iustit. et iure, 1. ii; et 
ff. De captivis, 1. postliminium, § filius ; ff. De castrensi peculio. 

In contrarium probatur. Nam si duo habent eundem subditum, uterque 
potest defendere adversus iniuriam quae ab alio infertur. Nam civitas punit 
patrem offendentem filium, ff. De patri. '■ r >, per totum. Confirmatur. Nam 
si duo habent ius in re, licet unum ius sit debilius alio, tamen habens ius debi¬ 
lius agit contra habentem ius potentius, si damnificat rem in qua concurrunt 
illa duo iura, ff. Ad leg. Aquil., 1. item Mela, § fin., et 1. si dominus servum, 
eodem titulo. Confirmatur. Nam si duo sunt domini eiusdem servi, si unus 
in eum delinquat, potest per alium coerceri, ff. Ad leg. Aquil., 1. i. Confirma¬ 
tur. Nam pro iniuria repellenda licet convocare amicos, ff. De vi et vi armat., 
1. iii, § eum igitur; et De homicid., significasti; De sent. excom., dilecto, Lib. VI. 
Solutio. Quidam dicunt indistincte quod possint indici, et ratio est quia 
facultas indicendi represalias succedit in locum deficientis iurisdictionis. Sed 
si civitas civem offendit, licitum est superiorem adire, ut 1. metum, § animad¬ 
vertendum, ff. Quod met. causa. Ergo deficiente iurisdictione locus est re- 
presaliis. Probatur per 1. sed si ex dolo, ff. De dolo. Confirmatur. Nam 
quaelibet potestas censetur legitima potestas, cum quis bene utitur, non autem 
cum spoliat, ut 1. ei qui fundum, § si tutor, ff. Pro emptore; ff. De furt., 1. 
interdum, § qui tutelam, et sic dicunt procedere hinc inde allegata. Ego non 
puto hame conclusionem sic indistincte veram, sed puto distinguendum an 


[Cap.cxxvii.] 
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iniuria irrogata a civitate originis insurgat ex facto praecedenti conventionem, 
per quam effectus est civis alterius civitatis, an insurgat ex post commisso. 
Primo casu, non possunt concedi represaliae per civitatem conventionis. Nam 
oportet quod sit pars corporis defendendi, tempore quo iniustitiam patitur. 
Nam ad novam civitatem non transit hoc ius, ff. De servo corrupto, 1. doli, 
§ fin.; ff. Depositi, 1. i, § si servus ; et 1. quacunque, ff. De oblig. et actionibus. 
Per quae infertur quod facto civi per conventionem post iniustitiam factam 
non debent concedi represaliae. Secundo casu procedit praedicta solutio. 


[Cap. cxxviii.] An civibus et habitis pro civibus, licet limitate, represalia concedantur ? 

Quarto quaeritur, quid de civibus et habitis pro civibus, limitate tamen ? 
Ecce potestas civitatis quoad quid est civis, ut 1. cives, C. De incolis. Stipen¬ 
diarii etiam, ubi merentur stipendium conveniuntur, ut 1. municipes, § fin., ff. 
Ad municipalem. Scholares etiam quoad quid, ut protegantur a rectoribus 
civitatum, ut in i. De pecunia constituta ff.; et Authent., habita, C. Ne fil. pro 
patre. Numquid talibus represaliae sunt concedendae ? Quidam dicunt quod 
pro his, et in his in quibus habentur pro civibus, limitatae sunt concedendae 
represaliae, ut si scholari fiat iniuria in spectantibus ad studium, et militi in 
spectantibus ad militiam, in aliis non, cum in aliis non reputetur de corpore. 


[Cap. «lix.] An civibus unius civitatis, qui pacto vel statuto tractantur ut cives alterius 

civitatis, per eandem concedi possint represalia ? 

Quinto quaeritur, an, si ex pacto vel statuto cives unius civitatis tractari 
debeant ut cives alterius, ipsis concedi debeant represaliae per civitatem in qua 
tractari debent ? Solutio. Ponderanda sunt verba pacti et statuti, nam per 
illa verba tractentur ut cives, non efficiuntur cives, ut 1. . . . (, *> appellatione, 
ff. De verb. significat. ; et ibi notandum, et ibi per Iacobum de Arena. Illa 
igitur verba intelhguntur ut tractantur in his quae de iure communi fieri 
debent, ut 1. ei qui fundum, § si tutor, ff. Pro emptore. Ita solvunt quidam. 
Hanc conclusionem non credo veram, immo credo ipsis indici debere. Nam 
fateor quod per illa verba non est effectus civis, sed ei debentur quae debentur 
civi. Nam hoc probant verba a quibus recedi non debet, nec eorum proprio 
significato, ff. Qui et a quibus, 1. prospexit; ff. De leg., iii, 1. non aliter ; et 1. 
i, § is qui navem, ff. De exercitoria. Sibi ergo concedantur quae civi conce¬ 
duntur, at illi conceduntur represaliae ut supra deductum est. Ergo. Nec 
obstat quod dicitur quod sibi concedi debent quae de iure communi competunt, 
nam hoc remedium, servata debita forma, non est a iure communi inhibitum. 


[c»p. em.] De materia circa quam. 

Restat videre de materia circa quam conceduntur, hoc est de rebus, et 
hoc est clarum. Nam in rebus mobilibus et immobilibus illorum contra quos 
conceduntur, quae repertae fuerint in territorio civitatis concedentis. Sed circa 
hoc quaeri potest de pluribus. 
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An contra res eorum qui capi non possunt vigore represaliarum indici 

possint represalies ? 

Et primo, an contra res eorum qui capi non possunt vigore represalia¬ 
rum indici possint represabae ? Solutio. Si sint personae quae capi non pos¬ 
sunt, propter inhabilitatem insurgentem ratione aetatis, vel furoris, vel con¬ 
similium, tunc in eorum res exerceri poterunt represaliae, ff. De in ius vocando, 
1. satisque ; in Authent., Vt nulli iudicum, § necessarium. Si autem in per¬ 
sonas exerceri non possunt, propter quandam praerogativam eis a iure conces¬ 
sam, ut sunt scholares et ambasciatores, tunc nec etiam contra res eorum quas 
deferunt, necessarias pro studio vel ambasciata, non poterunt exerceri, in aliis 
autem sic, ut ff. De pubbcan., 1 . si publicanus. Per hoc infertur solutio alte¬ 
rius quaestionis tritae, ambasciator vel scholaris defert secum res aliorum, num- 
quid in eas exerceri poterunt represabae ? Dic quod non, si sint eis necessariae, 
ut equi et similia, ut 1. censoria, ff. De verb. significatione ; aliter sic. 


An represalia simpliciter indicta exerceri possint contra bona existentia in 
territorio civitatis contra quam sunt indicta, ut capiantur et 
reducantur in territorium civitatis indicentis ? 

Secundo quaeritur, an represabae simpbciter indictae exerceri possint 
contra bona existentia in territorio civitatis contra quam sunt indictae, ut 
capiantur et reducantur in territorium civitatis indicentis ? Quidam dicunt 
quod non, quia " extra territorium,” etc., ut 1. extra territorium, ff. De iuris- 
dictione [omn. iud.]; et 1. cum unus, § is cuius, ff. De rebus auctor, iudic. 
possidend. ; et cap. u, De constit., Lib. VI. Praeterea ingredi territorium alie¬ 
num conceditur causa maioris tumultus. Ergo in dubio non videtur conces¬ 
sum, ut 1 . non est singulis, ff. De reg. iuris. Hanc conclusionem non credo 
veram, nam propter defectum iurisdictionis recurritur ad manum regiam, 
deficiente formula ius sollenniter dicendi, et sic ubique hoc fieri potest, quia 
ubique Ucitum est cuihbet defendere corpus suum, ut 1 . ut vim, ff. De iustit. 
et iure; et 1. i, C. Vnde vi. Etiam in simpbci et generab concessione verba 
debent operari generab ter, ut proferuntur, ff. De leg. praestan., 1. i, § generali¬ 
ter; etiam contingeret represabas nihil operari, ut si contra civitatem distan¬ 
tem, cuius cives nihil haberent, nec cives accederent in civitate indicente. 
Sic ergo intelligantur, ut in omnem eventum ahquid operari possint, ff. De 
legat., primo, 1. st quando; ff. De reb. dub., 1. quotiens; De reg. iur., 1. 
quotiens. _ 

An, si una civitas inducat represalias contra aliam, potest Rector civitatis 
indicentis, scribendo Rectori civitatis contra quam, exercere 
represalias in res ibi situatas ? 

Tertio quaeritur, an, si una civitas indicat represabas contra abam, pos¬ 
sit Rector civitatis indicentis, scribendo Rectori civitatis contra quam, exer¬ 
cere represabas in res ibi situatas ? Dicunt quidam quod, beet in exeeutione 


[Cap.cxxxi.] 


[Cap. crocit] 
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sententiae hoc contingat, ut 1. a divo Pio, ff. De re iudicata, § i; et 1. cum unus, 
§ i, De rebjis auct. iudic. poss.; tamen hoc casu non. Et est ratio. Nam in¬ 
dictio represaliarum est quoddam particulare bellum, ad quod non potest quis 
compellere alium nisi subditum, ut in Vsibus Feudorum. Hic finitur lex 
Conradi, cap. domino. Sic dicere non credo. Nam supponit quod in execu- 
tione sententiae possit iudex lator sententiae compellere iudicem bonorum, 
etiam non subditum, ad exsequendum, quod est falsum, quia par in parem non 
habet imperium, ff. De arbi., 1. nam magistratus ; ff. Ad S. C. Trebellianum, 1. 
ille a quo, § tempestivum ; De elect., cap. innotuit. Male tamen facit qui non 
exsequitur, adeo quod propter hoc convenietur coram superiore suo, nam donec, 
servata iuris dispositione, iustitia suum consequi potest effectum, non debent 
offendi iuris regulae. In neutro igitur casu vindicat sibi locum compulsio, sed 
utroque casu honeste faciet exsequendo, quia sicut non deficiente iurisdictione 
requisitus debet exsequi, sic, deficiente iurisdictione, cum recurritur ad repre- 
salias, iuvare debet, licet compelli non possit. In civitatibus autem foederatis, 
de quibus in 1. non dubito, ff. De captivis, hoc fatentur de plano. 


[Cap. craiii.] De materia contra quam. 

Restat videre de materia contra quam, quod proprie appellatur subiec- 
tum, circa quod plura quaeruntur. 

An represalice, indicta per unam civitatem contra homines alterius civitatis, 
exerceri possint contra incolas illius civitatis ? 

Et primo quaeritur, an, si civitas Mediolanensis indixit represalias con¬ 
tra homines Bononienses, vel de Bononia, represaliae exerceri possint contra 
incolas civitatis Bononiae ? Solutio. Ista verba “ Bononienses ” et " de 
Bononia ” idem important, ff. De excus. tut., 1. sed reprobari, § amplius, 
et ibi glossa. Sed ista verba “ homines Bononienses ” respiciunt municipes, 
ut 1. i, ff. Ad municipalem ; et verbum “ municeps ” est genus ad cives et 
incolas, ut notat C. De incolis, 1. cives. Probat textus ff. Ad municipalem, 
1. filii, § municeps. Ergo, inferendo de primo ad ultimum, sequitur quod, 
ex natura verborum, contra incolas exerceri possint represaliae. Et haec vera, 
quando incolae subeunt onera, ut 1. i. Ad municipalem. Secus, si non subeunt. 


[c«p. cxxxir.) An, eodem themate retento, puta si una civitas indixerit represalias contra 

homines alterius civitatis, exerceri possint contra 
eosdem, alibi morantes ? 

Secundo quaeritur, retento eodem themate, ut puta si civitas Mediolanen¬ 
sis indixerit represalias contra homines de Bononia sive Bononienses, an exer¬ 
ceri possint contra Bononienses alibi morantes. Quidam dicunt quod sic, quia 
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origo non mutatur, ut 1. assumptio, ff. Ad municipalem. Alii distinguunt, an 
indicantur contra homines de provincia, et tunc non exercentur contra alibi 
morantes, quia non censentur de provincia, ut 1. provinciales, ff. De verbor. 
signific .; aut contra homines de una civitate, et tunc procedit prima opinio. 
Tertii distinguunt an alibi morentur, tamen intra eandem provinciam, et tunc 
contra illos exerceri possunt, aut in alia provincia, et tunc secus, per ea quae 
notat glossa in 1. in adoptionem, C. De adoptionibus. Quarti dicunt quod, 
secundum propriam significationem vocabuli “ alibi morantes,” censentur 
Bononienses, sed secundum communem usum loquendi secus, et communis 
usus loquendi praevalet, ff. De legat., iii, 1. librorum, § quod tamen Cassius; et 
sic contra istos non poterunt exerceri. Alii dicunt quod contra Bononienses alibi 
morantes, onera tamen subeuntes Bononiae, poterunt exerceri. Si autem non 
subeant, secus, 1. i, ff. Ad municipalem ; et 1. si duas, § sed et reprobari, § 
amplius, ff. De excusationibus ; et 1. cum scimus, in fine, C. De agrie, et censitis. 


An represalice exerceri possint contra cives vel incolas alicuius civitatis, onera icap.emv.| 

eiusdem subeuntes, qui etiam sunt cives alterius civitatis ? 

Tertio quaeritur, an possint exerceri represaliae contra cives vel incolas 
Bononienses, onera subeuntes Bononiae, qui etiam sunt cives Mediolani. Vide¬ 
tur quod possint contra eos exerceri. Naun si potest civitas indicere contra 
non subditum, multo fortius contra subditum. Confirmatur. Nam proprie¬ 
tarius potest petere ut usufructuario denegetur ius utendi propter contuma¬ 
ciam suam, et econtra, ut 1 . si proprietarius, et 1 . hoc amplius, § si cum, et § 
sequenti, ff. De damno infecto. A simili ergo hic, in duabus civitatibus in 
eundem civem ius praetendentibus. In contrarium tenent indistincte. Ratio. 

Nam hoc ius succedit in locum deficientis iurisdictionis. Sed civitas in civem 
suum bene potest iurisdictionem exercere, ergo non subicietur represaliis, ut 1 . 
i, § utique m , ff. Si quis test. lib. esse iussus. Praeterea civitas tenetur defen¬ 
dere civem suum, ergo represaliae indictae non artabunt eum, ut 1 . vindican~ 
tem, ff. De evictionibus. Praeterea, si quis Mediolanensis artaretur, tunc civi¬ 
tas sic concedens videretur contra seipsam, contra id quod habetur, ff. De 
iur. fisci, 1. in fraudem, § neque. Hanc conclusionem non credo veram indi¬ 
stincte. Immo si de facto non possit artare civitas civem suum, etiam civem 
civitatis contra quam indicuntur represaliae, optime contra eum exercebuntur 
represaliae, nam propter defectum iurisdictionis indicuntur, ut supra pluries 
tactum est. Sed de iure non debet iurisdictio deficere, cum de iure omnes 
subidantur Principi, ff. Ad leg. Rhod. de iact., 1. deprecatio; ix, q. iii, cap. 
cuncta per mundum, et cap. per principalem. Sed de facto deficit, quia de 
facto non recognoscunt. Sicut igitur de facto deficere potest cum non subditus 
iniuriatur, sic et de iure subditus de facto resistere potest, et sic recurri potest 
ad remedium extraordinarium. Fateor tamen quod subditum non artabunt, 
donec specialiter contra subditum processum fuerit iuris ordine servato, nec 
processus sortiri possit effectum propter facti rebellionem. 

[13] 
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[c»p. cxxxvi.] An contra [ 1 milites ] mulieres w exerceri possint represaliee ? 

Quarto quaeritur, an in [milites] mulieres ^ Bononienses exerceri pos¬ 
sint ? Apparet quod sic, nam in eis habet locum postliminium, ut 1. i, C. De 
[captivis] postliminio reversis. Contrarium est verum, nam in persona capi 
non possunt, C. De offic. eius qui vicem alie. iud. obtinet, Authent., sed hodie; 
et C. De exeeut. rei iudicatae, Authent., sed novo iure. Et illa facultas, concessa 
a iure gentium, debet inteUigi civiliter, ff. De servit., 1. si cui. 


[Cap. cxxxru.] An contra clericos et alios, etiam clericos coniugatos, exerceri 

possint represaliee ? 

Quinto quaeritur, an contra clericos Bononienses possint exerceri ? Tex¬ 
tus est quod non, in cap. uno. De iniur., Lib. VI. Quid de clericis coniugatis? 
De his dicendum est, ut cap. uno. De iniur., Lib. VI. 


An Episcopo, negligente facere iustitiam de clericis suis, cum haberi non 
potest ad superiorem recursus, quia Episcopus est schismaticus, 
possint indici represaliee contra clericos eosdem 
per iudicem seecularem ? 

Sexto quaeritur, am, si Episcopus negligat facere iustitiam de clericis 
suis, nec haberi potest recursus ad superiorem, quia Episcopus est schismati¬ 
cus, an possint contra clericos indici represaliae per iudicem saecularem ? Qui¬ 
dam in hoc dubitant. Nec est dubitandum, quia laicis nulla concessa est pote¬ 
stas contra clericum, qualitercunque delinquentem, ut cap. contingit, et. cap. 
in audientia, De sent. excom .; et cap. si iudex laicus, eod. tit., Lib. VI. Pote¬ 
runt ergo coerceri per superiorem suum, et poterit haberi recursus ad iudicem 
saecularem- per viam invocationis, ut cap. i. De offic. iud. ord.; xxiii, q. v, 
regum, et cap. administratores, et cap. principes. 


ic»p. cxxxviii.j An contra Bononienses, vel alios studentes Bononiee, euntes Paduam pro 

studio, exerceri possint represaliee ? 

Septimo quaeritur, an contra Bononienses euntes Paduam pro studio pos¬ 
sint exerceri, vel etiam studentes Bononiae ? Textus est quod non, in Authent., 
habita, C. Ne fil. pro patre; et hoc vindicat sibi locum, si studeamt iura ia 
locis privilegiatis, privilegio studii, secus autem si in aliis studeant iura, ut in 
prooemio, ff. § heee autem tria~ In aliis autem facultatibus ubique doceri 
potest, ut 1. si duas, § cum autem ff. De excusationibus. Et quod dictum est 
de scholaribus, idem dicas de scriptoribus, et de bedellis et accedentibus causa 
scholarium. Arguit 1. i, ff. De milit. testam, militis ; et 1. una, De bon. poss. 


Digitized by v^ooQie 


CONTRA QVOS ? 165 

ex testam, militis. Idem de patre et aliis agnatis qui irent ad videndum filium 
et agnatum in studio, ff. De iudiciis, 1. ii, § item, in glossa super verbo 
" venerit.” 


An contra ambasciatores indici possint represalia ? [Ca P . <».*«.] 

Octavo quaeritur, an contra Bononienses ambasciatores possint exerceri ? 

Solutio. Non poterunt, ut 1. fin., De legatioh.; ff. De iudic., 1. ii, § legatis, 
et nota C. De iurisd. omn. iud. et de foro competenti, cap.. finali. 


An contra euntes ad nundinas, ad Sanctum Iacobum, vel alias ad alium locum ic«p e*>.) 
indulgentia. Item an contra navigantes, et an contra illos qui 
in ius vocari non possunt, et multis aliis casibus, 
exerceri possint represalia ? 

Nono quaeritur, an contra Bononienses euntes ad nundinas possint exer¬ 
ceri ? Textus est in 1. una, C. De nundinis, quod non. An contra Bono¬ 
nienses euntes ad Sanctum Iacobum, vel aliam peregrinationem, possint exer¬ 
ceri ? Respondeo, non, ut De cleri, peregri., per totum; et cap. si quis Romi- 
Petas, xxiv, q. iii; C. Communia de success., Authent., omnes ; ibi libere. Idem 
de euntibus ad locum indulgentiae, propter tenendum hospitium, vel aliquid 
simile, in servitium accedentium pro indulgentia. An contra Bononiam navi¬ 
gantes, qui vi ventorum deferuntur ad civitatem indicentem, exerceri pote¬ 
runt ? Respondeo, non, per Authent., navigia, C. De furtis. Ad idem, C. 

De naufragiis, 1. i, [lib. xi]. An etiam contra illos qui in ius vocari non possunt 
poterunt exerceri, qui enumerantur in 1. ii, ff. De in ius vocando ? Respondeo, 
non. Ratio. Nam si forent condemnati, non possent capi, multo minus pro 
delicto vel debito alterius, hoc fieri poterit. Ex quo infertur quod, si Bono¬ 
niensis eligeretur in potestatem Mediolani, ibi non posset detineri vigore re- 
presaliarum. Idem si Bononiensis iret ad civitatem Mediolani propter funus 
consanguinei. Idem in similibus casibus, qui enumerantur in dicta leg. ii, ff. 

De in ius vocando. 


An contra Bononiensem potestatem, Mediolani ibi iniustitiam facientem, [Cap.«».] 
possint concedi represalia ? 

Decimo quaeritur, an contra Bononiensem potestatem, Mediolani ibi 
iniustitiam facientem, possint concedi represaliae ? Iacobus de Belvisio, in 
Authent., Vt non fiant pignor., tenet quod sic, per 1. i, ff. Quod quisque 
iuris. Alii distinguunt, an fecerit talem iniustitiam pro qua conveniri non 
possit officio durante, vel sit talis qui conveniri non possit, ut 1. pars 
literarum, ff. De iudic.; et 1. nec magistratus, ff. De iniuriis; et tunc 
non possunt indici. Finito autem officio, poterunt indici, prius requisito 
syndicatore, nec debet requiri iudex civitatis suae, quia ibi non debet con- 
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veniri ratione talis commissi, C. Vbi de ratiociniis agi oportet, 11. i et ii; et 
C. Vt omnes tam civil. quam militares, 1. i; et in Authent., Vt iudi. sine 
quoque suff., § necessitatem. Si autem tales sint qui conveniri possunt, tunc 
poterunt indici. Hanc solutionem non puto veram in hoc secundo membro, 
nam represaliae indicuntur in defectum iurisdictionis deficientis. Si ergo 
durante officio conveniri possunt, et in loco commissi, ut in 1. ii, C. Vbi de 
ratiociniis; et Vt omnes tam civil. quam militares, 1. i; ad quid est opus repre- 
saliis ? Nec puto veram in primo membro, ubi dicitur quod finito officio pos¬ 
sunt indici, nam finito officio possunt conveniri, et iuris forma servari. Ergo 
non ^st opus hoc remedio. Fateor tamen quod utroque casu, ubi per viam 
iuris non posset arceri, recurrendum esset ad represalias, et hoc casu non est 
requirendus iudex civitatis propriae, quia super hoc non potest ius facere per 
iura superius allegata. 

[Cap. cilii.] An contra officiales potestatis, vel rectoris, iniustitiam facientis, indici 

possint represalice ? 

Vndecimo quaeritur, an contra officiales potestatis, vel rectoris, iniusti¬ 
tiam facientis, possint indici represaliae ? Iacobus de Belvisio tenet quod sic. 
Alii dicunt hoc verum, ubi officiales expresse iuraverunt <*> rectorem ad facien¬ 
dam iniustitiam, ut C. De advoc. diver. iud., 1. per hanc ; C. De excus. milit., 
1. paen., lib. x m . Si autem officiales expresse contradixerunt, non possunt 
contra tales indici, 1. quoniam, C. De appellationibus. Si autem officiales nec 
consentiunt nec contradicunt, quia absentes vel ignorantes, tunc etiam non 
possunt, ut 1. i, in prine., ff. De magistE. conveniendis. Si autem sint prae¬ 
sentes, nec consentiant nec contradicant, tunc si sint officiales deputati ad 
merum officium, qui non vocantur ad consilia, ut sunt notarii et socii et taber¬ 
narii, tunc etiam contra tales non poterunt indici, ff. De magistr. conveniendis, 
1. i. Et ratio. Quia non possunt resistere, ut C. Vt omnes tam civil. quam 
militares, 1. i, § officium. Si autem sint officiales assumpti ad consulendum, 
contra illos poterunt indici. 


[Cap. cxiiii.] An contra Consules, Priores, civitatis, iustitiam facere denegantes, indici 

possint represalice? 

Duodecimo quaeritur, an contra Priores, Consules, civitatis, denegantes 
facere iustitiam, possint indici ? Iacobus de Belvisio dicit quod sic. Alii 
dicunt hoc verum contra praesentes, secus tamen contra absentes, quia contra 
eos, ut Consules, indici non poterunt, ut 1. i, in princip., ff. De magistr. 
conveniendis. 


[Cap. cxiiv.] An contra singulares personas, penitus innocentes, propter delictum domini, 
vel alterius privati, de quo iustitia non fit, indici possint represalice? 

Tertiodecimo quaeritur, an contra singulares personas possint indici, qua 
sint penitus innocentes, propter delictum domini, vel alterius privati, de quo 
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non fit iustitia ? Iacobus de Belvisio dicit quod non, quia non debet quis gra¬ 
vari pro delicto alterius. Regula non debet, De reg. ituris., Lib. VI. Alii contra, 
per cap. dominus, xxiii, q. ii. Nam sententia interdicti puniuntur singuli, etiam 
innocentes, ut cap. si sententia, De sent. excom., Lib. VI. Etiam in bello iusto 
capiuntur innocentes, sed represaliae sunt quoddam bellum particulare, etiam 
licet captus sit innocens, tamen civitas habet ius in eum, et hoc videtur servari. 


An contra homines subditos, quoad quid, uni civitati, non autem plene, possint 

indici represaliee ? 

Quartodecimo quaeritur, an contra homines subditos, quoad quid, civi¬ 
tati Bononiae, non autem plene, indici possint represaliae ? Solutio. Si sint 
civitates vel universitates simpliciter suppositae civitati Bononiae, sed ex pacto 
habent aliquas exceptiones vel iurisdictiones, contra istas indici non poterunt, 
quia non sunt subditae quae sunt liberae, sed quoad quaedam se subiecerunt. Et 
contra istas, propter delictum domini habentis eas subiectais, non indicentur 
represaliae, quia sunt liberae, ut 1. non dubito, ff. De captivis; sed propter 
delictum dictaurum civitatum, indici poterunt represailiae, sicut et bellum licitum 
fieri poterit. 


An contra certum genus hominum, facere iustitiam denegantium, indici 

possint represaliee ? 

Quintodecimo quaeritur, an contra certum genus hominum, iustitiam fa¬ 
cere denegantium, represailiae possint indici ? et dicendum quod sic, servata 
forma. 


De materia ex qua. 

Restat videre de causa materiadi ex qua insurgunt represailiae. Et est 
defectus iurisdictionis. Nam primo debet requiri iudex, qui si negligat, nec 
haberi potest recursus ad superiorem, tunc concedi possunt. Sed circa hoc 
quaeri potest de pluribus. 

An requiri debeat iudex ut iustitiam faciat, antequam represaliee concedantur ? 

Et primo quaeritur, quis debeat requirere iudicem ut iustitiaim faciat? 
Solutio. Pairs iniuriam passa, et iudice negligente, debet adire Rectorem 
civitatis propriae, et facere fidem de requisitione et neglectu, et petere ut 
iterato requirat ut iustitiam faciat, et tunc, eo negligente, poterunt indici. 
Quod auitem requiratur partis requisitio probatur in Authent., Vt differ, 
iudices, in princip., coli. iii. 


[Cap. cxlv.] 


(Cap. exivi.] 


[Cap. cxlvii.] 


[Cap. cxlviii.] 
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[c*p. c*\ix.]An index iniuriatn passi, qui non audet litigare in civitate iniuriam inferentis, 
possit scribere, ut in alios iurisdictionem proroget, vel arbitros eligat ? 

Secundo quaeritur, an, si pars dubitaret litigare in civitate iniuriam in¬ 
ferentis, propter eius potentiam, an iudex suus possit scribere ut in «ilios pro¬ 
roget iurisdictionem, vel eligat arbitros iture civili pro certis personis, utpote 
miserabilibus ? Hoc clarum quod sic, ut 1. i, in fine, C. Quando Imperator 
inter pup. vel viduas. Iture canonico hodie latius permissum est per cap. 
statutum, § cum vero, De rescriptis, Lib. VI, quoad articulum impetrationis. 


[Cap. d.] Quis iudex requiri debeat ut iustitiam faciat ? 

Tertio quaeritur, quis iudex requiri debeat ut iustitiam faciat ? Solutio. 
Primo debet requiri iudex civitatis iniurantis, et tunc, si negligit iustitiam 
facere, adibit proximum superiorem, quo deficiente, adibit Principem, in. 
Authent., Vt differ, iudic., in principio. Quibus omnibus deficientibus indi¬ 
centur represaliae per civitatem propriam, quae succedit in locum deficientis 
iurisdictionis. Si autem non negligit, sed iniustitiam facit, pronuntiando 
inique, tunc si civitas habeat iudicem appellationis deputatum ad ipsum, per 
appellationem adibitur, et si non habeat, indicentur represaliae. Nam est 
quid imputari civitati quae non deputavit iudicem appellationis. Sin autem 
duo iudices appellationum iniustitiam fecerint, tunc videtur pars destituta 
omni subsidio, cum non liceat tertio appellari, nec videntur posse indici repre¬ 
saliae, cum non defecerit iurisdictio. Sed dici potest quod, si ob gratiam partis 
inique pronuntiaverunt, tunc peti poterit restitutio, ut 1. prcefecti pratorio, ff. 
De minoribus. Si autem ob gratiam illorum qui regunt, tunc parti tenerentur 
ad interesse, ut C. Ne liceat potent., 1. i; et De his qui potent., 1. i; et sic ad 
interesse tenentur actione in factum, ff. Pro socio, 1. nec quidquam. Si autem 
inique lata sit ex solo iudicis motu, tunc est destituta omni subsidio, ut supra 
deductum est. 


ic«p.di.] Qualis iniustitia requiratur, ut represalice concedantur? 

Quarto quaeritur, qualis iniustitia requiritur ut represaliae indicaintur ? 
Solutio. Pro modico non indicuntur, cum hoc sit remedium extraordinarium, 
quod non datur pro modico, ut 1. scio, ff. De in integr. restit.; et 1. si oleum, 
ff. De dolo. Requiritur etiam quod totaliter sit ius laesum. Secus, si paxtiali- 
ter, ut 1. quotiens, C. De preci. Imperat, offerendis. Nam totaliter iustitiam 
non facit, C. De servis fugit., 1. mancipia ; et 1. iv, § in eum, ff. De daunn. 
infecto. 


[Cap. dii.] Quando dicatur non posse haberi copia superioris, ut sit locus represaliis ? 

Quinto quaeritur, quamdo dicatur non posse haberi copia superioris, ut 
sit locus indictioni represailiarum ? Solutio. Vbi non potest haberi de iure, 
nec de facto, tunc est opus represaliis, ut cap. dominus, xxiii, q. ii; et 1. nullus, 
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C. De Iudaeis. Si autem de iure haberi potest, non tamen de facto, quia non 
obediunt, tunc idem. Si autem haberi potest de facto, non de iure, ut quia 
tyrannus occupavit, tunc dic ut notat Innocentius in cap. nihil, De electione. 
Si autem haberi potest de iure, sed difficile est haberi de facto, utpote Impera¬ 
tor cum sit valde distans, et pars est pauperrima, tunc etiam locus est repre- 
saliis, ff. De pig. act., 1. si servos ; ff. De divers. [et] temp. praescriptionibus. 


De causa formali. 

Restat videre de causa formali, et haec est duplex, nam est forma indi¬ 
cendarum, et est forma exercendarum. Forma autem indicendarum implicat 
formam defensionis illius contra quem indicuntur, et circa hoc etiam de pluri¬ 
bus quaeritur. 

Quo iure represaliee concedantur ? 

Et primo quaeritur, quo iure concedamtur. Hic dicunt aliqui quod con¬ 
cedantur per illos qui non recognoscunt superiorem. Ab illis hoc peti non 
debet iure actionis, nec per officium, sed debet requiri manus regia, per quam 
omnia expediebantur, ut 1. ii, ff. De orig. iuris. Solum enim illud requiritur 
quod ius gentium requirebat, scilicet, quod causa propter quam conceduntur 
sit vera, salvis tamen defensionibus illi contra quem, cum hoc sit iuris naturalis, 
ut in Clem., pastoralis , § ceterum, De re iudicata; et habenti represalias suf¬ 
ficit ostendere concessionem sine alio processu. Et recte praesumuntur cetera 
agitata, nam instar est sacrilegii disputare de iudicio Principis, ut 1. disputare 
[sacrilegii], C. De crimine sacrilegii. Et haec vera in territorio concedentis, 
veram quia gens contra quam conceduntur uti posset eodem iure, per titulum 
Quod quisque iuris. Et finaliter ex pacto de hoc deberet © cognoscere, ut puta 
arbitri, vel alii. Incumberet onus probandi illi cui sunt concessae servata fore 
ea quae iure gentium requiruntur. Ideo tutius est quod fiat processus, et in 
scriptis redigatur. Et hoc tenet Archidiaconus in cap. unico. De iniuriis, Lib. 
VI. Nam tenet quod praecedere debet monitio et sententia super neglectu, et 
ita Sentit Guido, Concordensis episcopus. Si autem represaliee petuntur ab 
illis quibus hoc concessum est a statutis, tunc si statutum tradit ordinem, ille 
debet servari. Si autem nullum tradit ordinem, tunc, quia facultas conce¬ 
dendi represalias procedit a iure civili, cum statuta sint ius civile, ut 1 . omnes 
populi, ff. De iustit. et ime; tunc debet implorari officium officialis, libellus 
porrigi, pars citari, et procedi ut disponunt iura. 


Quis compatere possit ad impediendum ne represaliee indicantur ? 

Secundo quaeritur, quis cotnparere possit ad impediendum ne indicantur ? 
Solutio. Quilibet cuius interest. De testib., cap. veniens ; De reiudi., cap. cum 
super. Interest autem populi contra quem indicuntur, sic ut, habens manda- 


[Cap. cliii.] 


[Cap. cllv.] 
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tum, admittetur, et quilibet de populo sine mandato admittetur, quia cuiuslibet 
interest, ff. De novi oper. nunt., 1. in provinciali, § fin. Admittentur etiam 
illi qui sunt de populo indicentis, quia interest ne iniuste indicantur, ne eodem 
iure utantur contra eos, ff. Quod quisque iuris, in rubro, et per totum nigrum. 


Qua defensa competunt illi contra quem indicuntur ? 

Tertio quaeritur, quae defensae competunt illi contra quem petuntur ? 
Solutio. Competit exceptio, quod petens non habet ius petendi, vel ratione 
personae, vel iuris incompetentis, vel quod paratus est emendare, ut cap. Domi¬ 
nus Noster, xxiii, q. ii. An possit paoto renuntiari huic iuri ? Ecce eligitur 
Rector civitatis Bononiae qui iurat non petere represalias contra civitatem, 
numquid obstabit exceptio renuntiationis ? Solutio. Si passus est iniuriam 
propter iniquam condemnationem, tunc, quasi in modum appellationis, recur¬ 
ritur ad iudicem proprium, in locum deficientis iurisdictionis, sed sic renun¬ 
tiari potest appellationi, ut 1. ult., C. De temp. appellationum. Si autem 
passus sit iniuriam, tunc pactum nullum operatur effectum, quia remitteretur 
dolus futurus, ut 1. si unus, § illud, ff. De pactis; et 1. convenire, fi. De pact. 
dotalibus. 


Qualiter constabit de iniustitia facta, vel ea denegata ? 

Quarto quaeritur, qualiter constabit de iniustitia facta, vel ea denegata ? 
Solutio. Per acta primi iudicis, vel per testes, et requiri potest primus iudex, 
ut faciat copiam actorum, et si non faciat, hoc est iniustitiam facere, ut 1. ii, 
C. Vt lite pendente. 


An, si aliqua capiantur vigore represaliarum, detineri valeant, ut ex primo 

decreto, an secundo? 

Quinto quaeritur, an, si adiqua capiantur vigore repre$adiarum, detineri 
valeant ut ex primo decreto, am ex secundo. Solutio. Si indictae sunt repre- 
saliae, parte citata et comparente, et lata fuerit super hoc sententia, tunc ea 
detinentur ex causa iudicati, ut fi. De re iudic., 1. a divo Pio. Si autem non 
compareat, tunc primo dabitur licentia, ut capiat ex primo decreto, ut affectus 
taedio veniat, et si contumax perseveraverit, tunc dabitur licentia detinendi ex 
secundo decreto. 


• # • • . • 

De forma exercendi represalias. 

Restat videre de forma exercendi represalias indictas, et circa hoc quae¬ 
ritur de pluribus.; 
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An liceat illi cui sunt concesses represaliee, auctoritate propria, vel per 
ministros concedentis, capere homines contra quos indicuntur ? 

Et primo quaeritur, an liceat illi cui sunt concessae represaliae auctoritate 
propria, vel per ministros capere homines contra quos indicuntur? Solutio. 
Iacobus de Belvisio tenet quod non licet auctoritate propria capere personas 
nec res, sed iudiciaria, ut 1. miles, ff. De re iudicata. Supplent quidam hoc 
verum, si potest haberi copia iudicis, alias auctoritate propria licebit, ff. Quae 
in fraud. cred., 1. ait preetor, § si debitorem; C. De decur., 1. generali. Et 
hoc puto verum. Ponderari tamen debet modus facultatis concessae, et ille 
servandus. De rescriptis, cum dilecta ; et 1. diligenter, ff. Mandati. 


An personas et res captas teneatur capiens pressentur e iudici, vel sibi retinere? 

Secundo quaeritur, an personas captas et res teneatur capiens praesentare 
iudici, an possit retinere sibi ? Solutio. Iacobus de Belvisio tenet quod tene¬ 
tur praesentare iudici, per 1 . non est singulis, ff. De regul. iuris; ne fiant 
illicitae exactiones, ut 1 . illicitas, ff. De offic. praesidis. Alii dicunt hoc pro¬ 
cedere in personis captis, quae debent ad iudicem duci, ut 1 . generali, C. De 
decur.; et coli, x 51 , De pace iuramento firmata. Res autem capientur ex 
causa iudicati, vel ex primo vel ex secundo decreto, ut supra tactum est, et 
remanebunt penes capientem, ut 1 . is cuius, § qui legatorum, ff. Vt in poss. 
legatorum. Et pro hoc non est plus necesse ire ad iudicem, nam sufficit prima 
concessio. In his omnibus puto ponderandam formam concessionis. 


An res captes vigore represaliarum vendantur, et qualiter, vel in solutum 
accipiantur, vel esstimentur ? 

Tertio quaeritur, an et qualiter res captae vigore represaliarum vendan¬ 
tur, vel in solutum accipiantur, vel aestimentur? Solutio. Dicunt quidam 
quod iudicis auctoritate venduntur, ut 1 . miles, § ii, ff. De re iudicata. ^Esti- 
matio fiet per iudicem, ut 1. ii, C. De iure dot.impetrandum, et in computa¬ 
tione fiet deductio impensarum, ff. Ad leg. Falc., 1. in quantitate; et 1. sci¬ 
mus, § in computatione, C. De iure deliberandi. Et in his etiam puto atten¬ 
dendam formam concessionis, ut supra. 


An diebus feriatis indictes represaliee exerceri possint ? 

Quarto quaeritur, an diebus feriatis indictae represaliae exerceri possint ? 
Solutio. In diebus feriatis propter hominum necessitatem, exerceri possunt, 
sicut executiones sententiarum, ut c. ult.. De iudidis. Si autem sunt feriati ob 
reverentiam Dei, tunc dicunt aliqui hoc fieri posse in casu, ne contingat depe¬ 
te] 


[Cap. cli*.] 


[Cap. cfe.] 


[Cap. clxi.] 
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rire totam concessionem, ut puta si illi contra quos conceduntur sint m , et non 
veniant nisi diebus feriatis. Allegant 1. i et 1. ii, ff. De fer.; et 1. ii, C. eod. 
titulo. Alias non, per 1. dies, C. De feriis. Hanc conclusionem non credo 
veram in hoc secundo membro. Nam capta occasione represaliarum capiun¬ 
tur aut ex primo, aut ex secundo, decreto, aut causa iudicati, ut supra deduc¬ 
tum est. Et haec omnia inhibentur tempore sic feriato, ut 1. dies, statim alle¬ 
gata. Etiam lex ponit specialiter, in feriis inductis propter hominum neces¬ 
sitatem, ut in casibus illis procedi possit illis diebus, ut 11. i et ii, fi. De feriis. 
In feriis autem inductis propter reverentiam Dei, nihil excipitur, ergo standum 
regulae. 

[c»p. cixii.] Si quis se, vel res captas, vigore represaliarum velit defendere, qualis 

cognitio adhibeatur? 

Quinto quaeritur, si quis vult se defendere, vel res captas, vigore repre¬ 
saliarum, qualis cognitio adhibeatur ? Solutio. Dicunt quidam quod, si facta 
est plena executio, ut quia res venditae vel in solutum datae, tunc est opus ordi¬ 
naria cognitione, nec audietur officium implorans, ut 1. a divo Pio, § si post 
addictum, fi. De re iudicata. Si autem non sit executio plene facta, sed pendet, 
tunc potest officium iudicis implorare, per quod fiet editio actorum, vigore 
quorum indictae sunt represaliae, et poterit opponere defectum iuris illius cui 
sunt concessae, et inhabilitatem personae, et alia, de quibus supra tactum est. 
Allegant 1. ii, C. De edendo; et 1. ii, C. Vt lite pendente; et 1. i, ff. De 
edendo. Et fiet super hoc summaria cognitio. Hanc conclusionem non credo 
veram in hoc secundo membro. Nam si sint indictae represaliae, parte citata, 
et comparente, et in iudicio persistente, tunc clarum quod dicta conclusio non 
procedit, quia illae exceptiones veniebamt proponendae a principio, nec opponi 
possunt post sententiam, ut 1. peremptorias, C. Sent. rescindi non posse ; et 1. 
si quidem, C. De except.; et cap. pastoralis, eod. tit.. Extra. Si autem indictae 
sunt, parte per contumaciam absente, ex primo vel secundo decreto, ut lapsus 
amni in reali, tunc idem, quia non audietur nisi per viam ordinariam, ut 1. si 
finita, § si plures, ff. De damn. infecto; et 1. consentaneum, C. Quomodo et 
quamdo iudex, et ibi nota; et cap. contingit. De dolo et contumacia. In primo 
autem decreto procedere posset. 

[Cap. chui.) De remediis exacti. 

Huic membro adiungitur de remediis exacti. Et circa hoc de pluribus 
quaeritur. 

An exacto competat regressus contra illum propter cuius debitum vel 
delictum exactus est ? 

Et primo quaeritur, an exacto competat regressus contra illum propter 
cuius delictum vel debitum? Iacobus de Arena tenet in 1. ii, ff. De verb. 
oblig., quod ei succurritur contra illum propter cuius indictae sunt represailiae. 
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per 1. nam et Servius, De neg. gest.; f¥. Nautae caup. stabul., 1. licet, § fin.; 
ff. De his qui deiec. vel effus., 1. si vero, § cum autem. Alii dicunt contra, 
per glossam 1. si quis dolo, § i, ff. De reg. iuris. Nam iste non est exactus 
propter illum privatum, immo propter iudicem, qui iustitiam denegavit, vel 
iniustitiam fecit. Dicunt ergo quod aut est exactus iudex quia fecit iniustitiam, 
et tunc iudici non succurritur, ut dicta 1 . si quis dolo, aut est exactus iudex, quia 
neglexit iustitiam, et tunc succurritur contra illum de quo requirebatur iustitia, 
ut C. De exact. trib., 1 . missi, in fine lib. x. Aut exactus est tertius de populo, 
et tunc procedit opinio Iacobi, ut 1. licet, in fine, ff. Nautae caup. stabul., etc. 


An exacto succurratur contra Rectorem, sicut contra debitorem principalem ? 

Secundo subsequenter quaeritur, an exacto succurratur contra Rectorem, 
sicut contra debitorem prindipalem, ut supra dictum est? Solutio. Primo 
conveniendus est debitor principadis, et si non est solvendo, tunc Rector, cum 
ipse etiam debitor fiat, iustitiam denegando. Quod hic ordo sit servandus 
probatur ff. De magistr. conven., 1. i, in princip.; et C. De conven. fisci debi¬ 
toribus, 1. quoniam. Vltimo pervenitur ad officiales, qui, cum possent com¬ 
pellere Rectorem ad iustitiam, neglexerunt, ff. De tut. et rati, distrahendis, 1. 
i, § nunc tractemus. 


An captus vigore represaliarum possit auctoritate propria homines illius 
civitatis capere in qua fuit captus ? 

Tertio quaeritur, arn captus vigore represadiarum possit auctoritate pro¬ 
pria homines illius civitatis capere in qua captus fuit. Et videtur quod sic, per 
totum titulum, ff. Quod quisque iuris. Contrairium est verum, naun titulus. 
Quod quisque iuris, vindicat sibi locum in iuris executione, ut si una civitas 
indixit represadias iniuste contra aliam, hoc idem licet adii contra primam. 
Non autem loquitur in executione facti, ut, si spoliavi te, liceat tibi spoliaire 
me, quia sic permitteretur vindicta. Contra id, ff. Ad leg. Aquil., 1. scien¬ 
tiam, § qui cum aliter. Recurrat ergo ad civitatem suaim, et petat represalias 
contra illam civitatem in qua captus fuit. 


An per statuta represaliee concedi possint, in casibus alias iure communi 

non permissis ? 

Quarto quaeritur, an per statuta represadiae concedi possint, in caisibus 
adiais non permissis iure communi ? Solutio. Civitais contra terras plene 
subditae concedere potest, etiaun in caisibus non permissis lege communi, sed in 
ternis liberas, vel etiam confoederatais, de quibus loquitur, 1. non dubito, ff. 
De captivis, non potest. Ratio. Nam in concessione represailiairum, vertitur 
in causae cognitione de iniustitia facta, vel iustitia denegata, et in hoc una 


[Cap. clzhr.] 


[Cap. clrr.] 


[Cap. clavi.] 
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civitas non potest statuere contra aliam, quia “ par in parem,” etc. Secundo 
vertitur, an haberi possit copia superioris denegantis iustitiam facere. Et de 
hoc nihil potest una civitas contra aliam statuere. Nam non posset statuere 
quod indicantur represaliae, non requisito superiore denegantis iustitiam. 
Nam hoc esset tollere iurisdictionem superioris, De iureiurando, venientes. 
Tertio requiritur auctoritas superioris indicentis, et ipsa non recognoscens supe¬ 
riorem est illa cuius auctoritas requiritur, et de hoc statuere potest civitas quod 
ea non requisita, et quod unus pro debito alterius capiatur, C. De omni agro 
deserto, 1. i, lib. xi; sicut statuitur in casibus quod uxor pro debito viri te¬ 
neatur, C. In quibus [modis] causis pign. contrahitur, 1. satis; et filius pro 
patre, ut C. De primipilo, 1. fin., lib. xii. 

An statutum civitatis, quo cavetur quod filius teneatur pro patre delinquente, 
possit exerceri contra filium existentem extra territorium 
civitatis concedentis ? 

Quinto quaeritur, an statutum civitatis, quo cavetur quod filius teneatur 
pro patre delinquente, possit exerceri contra filium existentem extra territo¬ 
rium civitatis concedentis. Solutio. Aut filius erat natus tempore delicti 
commissi a patre, et tunc aut quaeritur, numquid fieri possit executio statuti 
contra filium alibi existentem. Et non potest, ut 1. a divo Pio, § paenult., ff. 
De re iudicata; et 1. cum unus, § [cum »s] is qui, ff. De rebus auctor, iudi. 
possidendis. Aut quaeritur, numquid condictione ex illo statuto agi possit 
contra eum. Et potest, quia actio ipsum sequitur cui competit, C. De longi 
tempor. praescriptione, 1. finali. Haec vera, nisi filius ante delictum commissum 
contraxisset alibi domicilium, vel inde foret ratione antiquae originis, quia tunc 
illa civitas, ut praeveniens, posset illum defendere ab illo statuto. Si autem 
filius natus sit post commissum delictum, tunc non agetur contra illum. Nam 
statutum intelhgitur de filiis tunc habitis, ff. De noxal., 1. in delictis, § si ex¬ 
traneus ; ff. De milit. testamento, 1. [st] Titius. Idem dico si statutum habet 
quod imus de villa teneatur pro delicto alterius. Effectus de novo homo illius, 
non tenetur pro debitis antiquis, ut C. De decur., 1. providendum ; et nota 
Dinum in 1. incola, ff. Ad municipalem. 


(Cap. dxvii.} An per pactum licite fieri possit ut unus pro alio teneatur ? 

Sexto quaeritur, an per pactum possit fieri licite ut unus teneatur pro 
alio ? Solutio. Per pactum privatorum expressum, non; in Authent., Vt 
non fiant pignorationes. Etiam si paciscatur quod exigatur alius in quo habet 
ius, ut C. Ne filius pro patre, per totum. Et licet hoc non possit dominus, 
iudex tamen domini poterit facere capi homines sic conditionatos. 
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De Bello Particulari quod fit ad purgationem, quod “ Duellum ” nuncupatur. ic«p. d»*™.} 

Restat nunc videre de Duello, in cuius tractatu, primo quaeram quid sit 
Duellum ? Secundo, quot sint species Duelli ? Tertio, quo iure sit permis¬ 
sum, et quo inhibitum ? Quarto, propter quid sit permissum, et propter quid 
inhibitum ? Quinto, pro quibus causis licitum sit duellum ?• Sexto, inter quos 
sit licitum ? Septimo, qualiter duellandum ? 


Quid sit duellum ? I^p clxil l 

Circa primum dico quod Duellum est pugna corporalis deliberata hinc 
inde duorum, ad purgationem, gloriam, vel odii exaggerationem. Dixi 
“ pugna.” Hoc ponitur ut genus. Dixi " deliberata hinc inde.” Hoc poni¬ 
tur ad differentiam pugnae quae fit ad necessariam defensam sui, de qua in 1. 
ut vim, ff. De iustit. et iure ; et 1. i, C. Vnde vi; et 1. i, § vim vi, ff. De vi et 
vi arm.; et 1. scientiam, § qui cum aliter, ff. Ad leg. Aquil.; et cap. olim, i. 

De restit. spoliat.; et Clemen., si furiosus. De homicidio. Nam in pugna illa 
non est deliberatio ex parte aggressi regulariter, sed ex parte aggredientis 
tantum, vel neutrius, ut probatur in dicta Clemen., si furiosus. In Duello 
autem est utriusque deliberatio. Dixi “ duorum,” quia tunc proprie Duellum 
nuncupatur, adhaerendo etymologiae vocabuli, Instit., De donat., § est et aliud; 
xvi, q. i, si cupis ; xxi dist., cleros ; De praebend., cum secundum. “ Pugna 
duorum,” ad differentiam contractuum qui inter duos celebrantur, ex mutuo 
partium consensu, ut Instit., De obligationibus, cum rescriptis sequentibus. 

Et dixi “ corporalis,” ad differentiam pugnae iudiciariae, quae fit etiam inter 
duos, utpote actorem et reum, ut 1. rem non novam, § patroni, C. De iudic., 
et 1. properandum, eod. tit.; et cap. forus. De verbor. significatione. Nam 
ibi non contenditur viribus corporis, sed iuribus, ut iuribus statim allegatis. 

Dixi “ ad purgationem, gloriam, vel odii exaggerationem.” Nam per hoc 
tangitur finis, et eliciuntur species Duelli, ut infra sequitur. Concluditur 
igitur descriptio Duelli in genere, per supra dicta. 


Quot sint species Duelli ? 

Circa secundum est advertendum quod Duellum, ut supra describitur, 
sumitur generaliter, et, ut tetigi in fine descriptionis, species Duelli eliciuntur 
per verba posita in fine, nam tres sunt species Duelli. Fit enim Duellum aut 
propter odii exaggerationem, aut propter gloriam in publico consequendam, 
ex viribus corporis, aut propter purgationem alicuius criminis iniuncti. 

Qualiter duellum fit propter odii exaggerationem ? 

Propter igitur odii exaggerationem fit, cum aliqui solo odio originaliter 
naturali, et naturalitate singulari, quae apud naturales “ forma specifica ” 
appellatur, inducuntur ad se invicem exterminandos. Et de hoc Duello non 
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reperio aliquid iure cautum, sed ex principiis naturalibus hoc evenit, ut statim 
prosequar, et quia sensuali experientia hoc est comprobatum. 


Qualiter duellum fit propter gloriam in publico consequendam ? 

Fit et, secundo, propter gloriam in publico consequendam, ut in publi¬ 
cis spectaculis, cum duo vires corporeas variis modis experiuntur. Et de hoc 
reperio iure cautum, et civili et canonico. Lege civili, ut 1. hac actione, § si 
quis in colluctatione, ff. Ad leg. Aquil.; et 1. una, C. De glad. toll., lib. xi; 
[C.] ff. De re iudic., 1. commodis; ff. De his qui not. infam., 1. athleta; C. De 
athletis, 1. i; C. Quae res pign. obi. poss., 1. spem ; ff. De donat., 1. dona¬ 
tiones. Nota glo. Instit., De haeredit. quae intest. defer., § interdum. Lege 
cainonica. De clericis pugnantibus in duello. Licet etiam ibi fiat propter pur¬ 
gationem, De tomeaim., per totum. Licet non sit proprie Duellum, sed pan- 
cratium, ut 1. hac actione, § si quis in colluctatione, fi. Ad leg. Aquiliam. 


Qualiter duellum fit propter purgationem alicuius criminis iniuncti? 

Fit et tertio, propter purgationem, scilicet, cum aliquod crimen alicui 
imponitur, et ad probationem provocans, forte carens aliis probationibus, vel 
etiam non cairens, offert se probaturum viribus corporeis, duello suscepto, et 
provocatus sic se purgat. Et de hoc habetur etiam iure cautum. De cler. pugn. 
in duello, ut supra allegavi; De purga, vulgari, per totum ; ii, q. v, quasi per 
totam illam quaestionem; et in Lombarda, ut ibi prosequar, cum illud mem¬ 
brum discutiam. 


[c«p. cini.) Quo iure sit permissum, et quo inhibitum, Duellum ? 

Circa tertium, videlicet, quo iure sit introductum duellum? Expedit 
singulas species duelli supra positas explicare, declarando circa singulas quo 
iure inducantur, et quo inhibeantur. Et primo de duello proveniente propter 
odii naturalis exaggerationem, ubi sciendum quod hoc duellum introductum 
est iure naturali, ut sumitur ius naturale pro instinctu naturae, proveniente ex 
sensualitate ad aliquid appetendum, ut sumitur in secundo suo significato, ut 
notat glossa, i dist., ius naturale; et 1. i, § ius autem naturale, fi. De iustit. 
et iure. Et ipsum duellum est inhibitum iure naturali, ut sumitur ius naturale 
pro instinctu naturae, proveniente ex rationabili intelligentia, quae appellatur 
naturalis aequitais. Et est tertius modus iuris naturalis, ut dicto carnone, ius 
naturale. Est etiam inhibitum iure naturali, continente praecepta moradia 
legis divinae, ut sumitur quarto modo, ut carnone statim allegato. Est etiaim 
inhibitum hoc duellum iure positivo, scilicet, canonico et civili. Expedit enim 
singula demonstrare. 
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Qualiter duellum quod fit propter odii exaggerationem sit introductum ture 
naturali, sumpto pro instinctu natura, proveniente ex 
sensualitate ad aliquid appetendum ? 

Dixi quod hoc duellum est introductum iure naturali, ut sumitur pro 
instinctu naturae, proveniente ex sensualitate ad aliquid appetendum. Hoc 
sic demonstratur. Quidquid est productivum causae immediatae alicuius 
effectus, per consequens est productivum illius effectus. Sed istud ius natu¬ 
rale, originaliter inclinans ad sic appetendum, est causa inductiva huius 
sensualis appetitus ad duellandum. Ergo est causa duelli inductiva. Pro¬ 
batur maior. Nam imprimens sufficienter in causam causae productivae sic 
remote, imprimit in effectum, ff. Ad leg. Com. de sicar., 1 . nihil; C. eod. 
tit., 1 . si quis necandi; i di., studeat; et can. si quis viduam; De homi¬ 
cidio, de cetero, et cap. presbyterum. Probatur minor. Nam ex naturali 
dispositione, proveniente a principiis naturalibus, et superioribus et infe¬ 
rioribus, provenit in hominibps varia appetitus inclinatio. Nam circum¬ 
scripto quolibet merito, vel demerito, tibi naturaliter placebit quod mihi 
displicet, et econtra, et ex naturali dispositione quis, circumscripto accidentali 
quocunque, diligit et odit. Quilibet hoc experiri potest in seipso. Sed causa 
huius est prompta, attentis corporibus coelestibus. Nam, si aliqui, tempore 
natalium in momento natalium, habeant uniformem correspondentiam con¬ 
figurationis coelestis, et principia paterna conforment in complexionibus, procul 
dubio sunt amicissimi naturaliter. Sic si repugnantes, hinc inde sunt inimicis¬ 
simi. Nam ab uniformi causa debet insurgere uniformis effectus, C. Ad leg. 
Falc., 1 . ult.; ff. Ad leg. Aquil., 1 . illud; ff. De fonte, 1 . i; De constit., translato ; 
et .cap. inter corporalia, De translat. [praelatorum] episcoporum. Et tamen est 
hic attendendum quod haec inimicitia naturalis inter hominem et hominem, 
ut praedixi, provenit ex singulari naturali dispositione, quae " forma specifica ” 
apud naturales nuncupatur. Nam, attenta naturali dispositione speciei hu¬ 
manae, inter homines debet esse amicitia, propter uniformitatem complexionis 
relatae ad formam humanam, et propter ea dicunt iura quod inter hominem 
et hominem est officium humanitatis, hinc inde impendendum, ut 1. si servus, 
in fine, ff. De servis expor.; et 1. officio, C. De neg. gest., et ibi glossa. Et sic 
non insurgit hoc ex naturali dispositione speciei, quia hoc naturaliter non est 
reperire, si quis recurrat per species singulas animalium. Nam inter singulas 
species brutorum est quoddam foedus coniunctionis et cohabitationis ; propter 
uniformitatem complexionis relatae ad formam specificam. Sed inter speciem 
et speciem quandoque est extremum repugnantiae, inductorium ad alterius 
exterminationem, ut est in accipitre et avibus aucupabilibus, murilega et 
muribus, carnibus et leporibus. Et sic de singulis. Provenit igitur hoc ex 
quadam repugnamtiae individuaili dispositione principiorum superiorum et 
inferiorum. Effectum quilibet in se experitur. Illa taunen dispositio non 
inducit regulariter immediate duellum, sed per medios actus ad quos propere 
proveniunt, sed tamen credo quod tamta posset esse repugnantia individualis 
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dispositionis, quod subito ad id provenirent. Et hoc provenit cum reguntur 
sola sensualitate, et nullo rationis vibramine. Ex his apparet conclusum 
qualiter hoc duellum introductum est iure naturas, sic sumpto. 


Qualiter dueUum, quod fit propter odii exaggerationem, sit inhibitum iure 
naturali, sumpto pro rationabili intelligentia, et iure 
divino, canonico, et civili. 

Restat videre quod dicebam secundo circa hoc membrum. Dicebam 
enim, quod hoc erat inhibitum iure naturali, sumpto pro rationabili intelli¬ 
gentia, et sic iure gentium et iure naturali, prout continet praecepta moralia 
legis divinae, et iure canonico, et civili. Hoc luce clarius demonstrari potest, 
incipiendo a lege divina. Nam hoc est unum de praeceptis decalogi, ‘‘ non 
occides," et sic lege divina inhibitum, et hoc est regulare praeceptum. Et si 
detur instantia de Iephte, qui occidit filiam, nec tamen peccavit, lege divina, 
Iudicum [v] xi cap.; xxii, q. iv, unusquisque ; xxiii, q. v, si non licet; et de Sam- 
sone, qui multos et se occidit, Iudicum xvi cap.; xxiii, q. v, si non licet; non 
obstat, quia haec facta fuerunt Spiritus Sancti inductione, ut scribit Augustinus 
in libro primo De civitate Dei. Transumptive habetur in cap. si non licet, 
xxiii, q. v. Sic igitur lege divina inhibitum est per illud praeceptum “ non 
occides," Deuteronomii v capitulo. Est etiam inhibitum lege canonica. De 
homicid. voluntario; 1 distine. <*>, quasi per totum ; xxiii, q. v, si non licet. Est 
etiam inhibitum iure civili, ff. Ad leg. Com. de sicar.; et C. eod., per totum. 
Et si dicas illa iura inhibent homicidium voluntarium, et sic hoc genus duelli, 
ex quo illud provenit, sed homicidium proveniens a duello, introducto ex 
naturali dispositione, non est voluntarium, ex quo naturaliter est intro¬ 
ductum, ergo illa iura non astringunt hunc casum. Solutio est prompta. 
Nam, licet naturalis dispositio corporea hoc introducat, tamen naturalis 
intelligentiae dictamen disponit in contrarium. Cui obtemperandum est, 
nam illa naturalis dispositio non necessitat, immo manet liberum arbitrium, 
xxiii, q. iv, De Tyriis ; et cap. Nabuchodonosor ; et cap. sicut enim. De Poenit., 
dist. ii; et Philosophus, iii Ethicorum. Immo et astrologi, hoc efficacius 
demonstrantes, hoc idem asserunt. Vnde inquit Ptolemaeus, in Centiloquio, 
in verbo decimo, “ anima sapiens dominatur astris.” Sic igitur, licet dispo¬ 
sitio corporea proveniat a naturali principio, tamen naturalis intelligentia 
manet, et in contrarium disponit. Sic dici posset de singulis generibus vitio¬ 
rum moralium. Nam naturaliter singuli homines ad singula inclinantur 
vitia, ut quidam superbi, quidam luxuriosi, quidam avari, et sic de singulis. 
Nec tamen excusantur, quia precise non necessitantur, ut cap. Nabuchodono¬ 
sor, xxiii, q. iv. Hinc est quod dicit Philosophus, iii De anima, tractatu de 
motu, quod inter appetitum sensitivum et intellectualem est quandoque re¬ 
pugnantia. Nam sensitivus tendit in unum, intellectivus in alium, et, si intel¬ 
lectus vincat sensum, motus est rationabilis et naturalis, sicut si sphaera supe¬ 
rior moveat inferiorem. Si autem econtra fiat, motus est contra naturam, ac 
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si sphaera inferior moveat superiorem, licet enim motus sensus proveniat a 
natura, inclinando in vitium, tamen fit contra naturam, nisi obtemperet sensus 
intellectui, ut subditus domino suo, ut idem Philosophus, primo Politicorum. 
Est etiam hoc genus duelli inhibitum iure naturali, ut sumitur pro naturali 
intelligentia, quod idem est quod ius gentium. Hoc probatur sic. Nam ex 
naturali intelligentia insurgit communis et naturalis aequitas, disponens in con¬ 
servationem Vniversi, et inde habuit ortum ius positivum, immo, ut verius 
loquar, sunt ipsamet aequitas iuris naturalis, aliquo addito vel detracto, ut 1. 
itis civile, ff. De iustit. et iure. Cum igitur haec naturalis aequitas tendat in 
conservationem Vniversi, ergo reprobat hominis exterminationem, quae est 
tendens ad mundi destructionem ; et dico de exterminatione tendente ad mundi 
destructionem. Nam quaedam, quorundam hominum, exterminationes ten¬ 
dunt ad mundi conservationem, ut puta cum mali exterminantur. Nam prop¬ 
ter hoc interest reipublicae, ut puniantur, ut ff. De pubL et vecti., 1. licitatio ; 
SL Ad leg. Aquil., 1. ita vulneratus, in fine; ff. De fideiuss., 1. si a reo; De 
sent. excom., ut fama. Ex his. aperte concluditur qualiter hoc genus duelli 
est inhibitum iure divino, iure gentium, canonico, et civili. 


Qualiter duellum quod fit propter gloriam introductum sit iure naturali, 
sumpto pro instinctu naturee ex sensualitate proveniente. 

Restat de duello quod fit propter gloriam victoriae quod fit in publico 
spectaculo, quo iure introductum est, et quo inhibitum. Et dico quod hoc 
genus duelli est introductum iure naturali, ut sumitur in secundo suo signifi¬ 
cato, scilicet, pro instinctu naturae proveniente ex sensualitate, sed est inhibi¬ 
tum iure naturali, sumpto pro iure gentium et iure divina. Est etiam inhi¬ 
bitum iure canonico et civili, modificative tamen, ut statim subidam. Decla¬ 
remus singula. Dixi quod erat introductum iure naturali, sumpto in secundo 
suo significato. Hoc probatur, ut dictum est supra proximo membro. Nam 
sensualis inclinatio proveniens a principiis naturalibus induxit ad experientiam 
virium corporalium solum ad gloriam consequendam. Ergo inducit hoc 
genus duelli inde proveniens, cum producens causa producat effectum, ut iuri- 
bus statim allegatis in superiori membro. Hoc tamen genus duelli est minus 
detestabile primo genere, attento utriusque fine. Nam primum genus duelli 
fit propter exterminationem finaliter, occasione inimicitiae naturalis manentis. 
Hoc autem non fit necessario ad exterminandum, sed vincendum, quod con¬ 
tingere potest sine exterminatione. Ergo hoc minus detestabile, cum actus 
hominum distinguantur propter fines intentos, ff. De furtis, 1. verum, et 1. 
qui iniuriee; ff. De [fal.] furtis, L qui ea mente; xv, q. vi, cap. i; xiv, q. v, 
quidquid; De sent. excom., cum voluntate. Hinc est, quod inquit Philoso¬ 
phus, iv Ethicorum, qui fornicatur cum muliere ut pecuniam inde detrahat 
non moechia, sed avarus. Sic igitur, fine ponderato, hoc minus detestabile 
illo. Confirmatur. Primum genus insurgit ex odio, quod in se detestabile est 
[ 15 ] 


[Cap. cboriti.] 
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si sine causa rationabili proveniat, ut in proposito. At hoc genus duelli'sine 
odio provenit. Nam et naturales amici duellabant in spectaculo ad finem 
gloriae consequendae. Confirmatur. Illud est minus detestabile quod minus 
distat a naturali aequitate, sed hoc secundum genus duelli minus distat a natu¬ 
rali aequitate. . Ergo. Probatur maior. Nam detestatio et approbatio ac¬ 
tuum provenit a naturali aequitate, super qua fundantur inhibitiones et per¬ 
missiones iuris, ut 1. ims civile, ff. De iustit. et itire ] et can. ius naturale, i di¬ 
stinctione. Probatur minor. Nam hoc duellum non distat ab aequitate iuris 
naturalis, nisi quia ex illo sequi posset hominis occisio, qui actus tendit in de¬ 
structionem Vniversi, super qua aequitate fundatur inhibitio legis novae civilis, 
ut 1. una, C. De gladiat., lib. xi. Cum tamen lege veteri non esset facta inhi¬ 
bitio, quia sic se occidentibus remittebantur actiones, ut 1 . [hac\ qua actione, 
. § . si quis in colluctatione, ff. Ad leg. Aquiliam. Sed primum genus distat a 
naturali aequitate. Primo, quia tendit ad necessariam alterius vel utriusque 
exterminationem. Distait etiam in fomite odii, quod naturalis aequitas abhor¬ 
ret, si sine causa insurgat. Ergo detestabilius. Confirmatur. Illud est detesta¬ 
bilius quod in totum nocet et in nullo prodest, illo quod partim prodest et par- 
tim nocet. Sed primum genus in totum nocet, et in nullo prodest, hoc autem 
secundum partim prodest. Maior clara. Nam actus denominantur lauda¬ 
biles et vituperabiles ratione laudabilitatis finis, et ipsius vituperabilitatis, 
cum finis in talibus ponderetur, ut ff. De ritu, nupt., si quis in senatorio; ff. 
De iure fisci, 1. non intelligitur, § si quis pdlam ; ff. De iudiciis, 1. cum furiosus. 
Minor probatur. Nam primum genus fit solummodo propter extermina¬ 
tionem mutuam, et hoc nocet, secundum autem fit in publico spectaculo 
propter laetitiam et recreationem populi. Et ob hoc ludi permittuntur et 
spectacula, C. De spectacul. et scaenic. et lenon., per totum titulum, excepta 
1. fin., lib. xi; et C. De expen. ludor., 1. una. Est Graeca constitutio. Ex 
his infertur hoc genus duelli introductum’iure naturali, sumpto in secundo 
suo significato, et ipsum fore minus detestabile primo genere. 


ic»p. ciniv.j Qualiter duellupi quod fit propter gloriam inhibitum sit iure divino. 

Restat videndum quomodo hoc genus duelli est inhibitum. Et dicebam 
ipsum inhibitum ime divino, iure gentium, et iure positivo, canonico, vide¬ 
licet, et civili. Quod autem iure divino sit inhibitum, probatur. Nam cum 
aliquid aliquo iure inhibetur, inhibetur etiam omne id per quod pervenitur ad 
illud. Sed ime divino inhibetur homicidium, ad quod pervenitur per hoc 
genus duelli. Ergo. Probatur maior per 1. oratio, ff. De sponsal.; ff. De 
fideius., 1. cum lex ; C. De usuris, 1. eos, in fine ; C. De usuris rei iudic., 1. ult. 
in fine; ff. De pet. haered., 1. sed si lege, § item veniunt; ff. De mino., 1. iii, 
§ sed utrum. Minor probatur, Deuteronomii v cap., ‘‘ Non occides,” quod 
autem per hoc genus duelli perveniatur ad homicidium, luce clarius est. Con¬ 
firmatur. Ille actus a iure divino inhibetur qui est alienus a fonte caritatis, 
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sed hoc . genus duellandi est huiusmodi. Ergo, etc. Probatur maior, nam 
caritas est fimdamentum omnium virtutum, et exclusiva vitiorum, De Pcenit., 
dist. ii, caritas, est, et cap. ergo, et quasi per totam primam partem illius 
distinctionis; et sic alienum a caritate sapit naturam peccati, et sic inhibitum 
iure divino. Probatur minar. Nam caritas est dilectio Dei et proximi sicut 
suiipsius, ut cap. proximos, De Pcenit., dist. ii ; se<J duellans in spectaculo 
duellat ut devincat proximum, et sic non diligit. Ergo inhibitum iure divino. 


Qualiter duellum, inhibitum propter gloriam consequendam, prohibitum 

sit iure gentium. 

Dicebam etiam quod erat inhibitum iure gentium. Hoc sic probatur. 
Ille actus est inhibitus iure gentium qui est tendens in destructionem Vniversi. 
Hoc genus duellandi est huiusmodi. Ergo. Maior probatur. Nam aequitas 
naturalis, super qua fundatur ius gentium, tendit in conservationem et augmen¬ 
tum Vniversi, ff. De iustit. et iure, 1. i, § ius naturale; et 1. ex hoc iure, ff. eod. 
titulo. Probatur minor. Nam hoc genus duellandi tendit in destructionem 
et exterminationem hominis, qui est nobilissima pars Vniversi, immo est finis 
productorum, ff. De usuris, 1, in pecudum ; ergo inhibitum iure gentium. Con¬ 
firmator. Ille actus est inhibitus iure gentium, qui est repugnans praeceptis 
naturalis aequitatis, quae est ipsum ius gentium, vel ipsius fundamentum. Hoc 
genus duellandi est huiusmodi. Ergo, etc. Maior probatur. Nam omne 
Ulud est iure gentium inhibitum cuius contrarium est praeceptum, cum con¬ 
trariorum sit eadem disciplina, ff. De his qui sunt sui vel alien. iuris, 1. i; 
Instit., eod. tit., in princip.; xxxii dist., hospitiolum. Probatur minor. Nam 
hoc est unum de praeceptis iuris gentium, quod quis non locupletetur cum aliena 
iactura, ut 1 . nam hoc, ff. De condic, indebiti; et regula locupletari. De regul. 
iur., Lib. VI. Hoc etiam est unum praeceptum iuris gentium, quod tibi non vis 
fieri, alteri non facias, ut in principio Decretorum, sed hoc genus duellandi 
repugnat utrique praecepto. Et primo, primo praecepto, Naun duellams quaerit 
gloriaun de vituperio socii et proximi, etiam sibi fieri hoc nollet, ergo inhibitum 
iure gentium. Confirmatur. Ille actus est inhibitus iure gentium qui est 
species belli iniusti. Hoc genus duellandi est huiusmodi. Ergo. Probatur 
matior, naun bellum iustum solum est introductum iure, ut 1 . ex hoc iure, ff. 
De iustit. et iure ; et 1 . hostes, ff. De captivis. Minor patet. Nam hoc non 
est indictum auctoritate Principis, nec propter necessariam defensatm. Ergo. 
Ex his infertur hoc genus duellandi inhibitum iure gentium. Sed statim 
praedictis opponetur sic. Hoc genus duellandi fit propter experientiaun 
fortitudinis, quae fortitudo est virtus moralis, immo et cardinalis. Sed virtutes 
morales, nec earum exercitia, sunt inhibita iure gentium. Ergo non procedunt 
statim allegata. Quod autem hic sint actus verae fortitudinis, quae est virtus 
moralis, patet. Nam in hoc genere duellamdi fit exspectatio et aggressus. 
Solutio. Pro evidentia huius contrarii est attendendum quod repetitur 
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fortitudo vera, quae est virtus moralis et cardinalis, et illa, nec eius operatio» 
sunt inhibita ime gentium. Sunt etiam fortitudines similitudinadae, de 
quibus Philosophus, iv Ethicorum, tractatu de fortitudine, quae similitudi- 
nariae participant actus aggrediendi et exspectandi, et sunt quinque. Nam 
aliqui aggrediuntur propter timorem poenae, quia fugientes de bello puniuntur. 
Quidam aggrediuntur propter experientiam artis bellandi, ut stipendiarii. 
Et isti, ut faciliter aggrediuntur, sic faciliter fugiunt, ut inquit Philosophus, 
ubi supra. Quidam aggrediuntur propter iram, non deliberantes periculum. 
Quidam aggrediuntur propter spem, non credentes subesse periculum, nec alias 
aggressuri, si existimarent subesse periculum. Quidam aggrediuntur propter 
gloriam mundi consequendam, quia fortes laudari solent, timidi autem 
vituperari. Istae sunt quinque fortitudines, similitudinadae ad veram forti¬ 
tudinem, quae est vera virtus moralis, et cardinalis existit. Ad hoc autem 
quod sit vera fortitudo, requiruntur hae conditiones, videlicet, quod operetur 
quis scienter, nam opus ignoratum non est opus virtutis, quia prudentia 
debet regulare omne opus virtutis. Secundo requiritur, quod eligens. Tertio 
requiritur, quod eligat propter hoc, id est, propter bonitatem et honestatem 
operis in se, non autem propter aliquid extrinsecum. Quarto, requiritur 
quod operetur firmiter et delectabiliter. Omnes similitudinariae, de quibus 
supra, deficiunt secundum plus et minus a vera. Omnes tamen deficiunt 
in hoc, quia, operantes secundum illas, non operantur propter se, id est, propter 
bonitatem et honestatem operis. Sic in proposito. Isti operantes aggrediendo 
et exspectando in hoc genere duelli, hoc faciunt propter gloriam, non autem 
propter bonitatem et honestatem actus in se, nec etiam hic operantur circa 
quod debent. Haec colliguntur ex his quae tractat Philosophus, iv Ethicorum, 
tractatu de fortitudine. Ex praedictis igitur infertur hoc genus duellandi 
inhibitum iure gentium. 


Qualiter duellum quod fit propter gloriam inhibitum sit iure canonico et civili. 

Dicebam hoc duelli genus inhibitum iure canonico et civili. Iure cano¬ 
nico est clarum, cum imitetur, quoad prohibitionem et permissionem, tra¬ 
mites legis divinae, qua hoc duellum est inhibitum, ut supra deductum est. 
Probat etiam rubrum et nigrum. De pugnam, in duello, licet ibi ponatur cleri¬ 
cis, quia idem in omnibus. Melius probat titulus De tomeamentis, ubi dece¬ 
dentibus in torneamentis denegatur sepultura. Hoc ergo clarum. Sed de iure 
civili quaditer sit inhibitum, hic adiqualiter est insistendum, quia lege veteri 
Digestorum videtur permissum genus hoc duelli. Probat textus ff. Ad leg. 
Aquil., 1. hac actione, § si quis in colluctatione sive in pancratio ; ubi apparet 
cessare actionem pcenadem contra occidentem in hoc duello ubi pugiles colluc- 
tamtur. Lege nova Codicis videtur inhibitum, ut probat textus C. De gladiat., 
1. una, lib. xi. Quid ergo dicemus ? Dicemus ne legem veterem esse correctaun 
per novaun, ut 1. non est novum, fi. De legibus. Hic puto attendendum quod 
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potest fieri pugna tton cruenta, ubi non tenditur ad sanguinis effusionem, ut 
cum aliqui brachiis colluctant, vel similibus modis, et hoc genus colluctandi 
non reperio-inhibitum iure civili, nec veteri nec novo, immo iure novo permit¬ 
tuntur spectacula, propter populi recreationem, ut C. De spectae., per totum 
titulum, excepta 1. lenones, lib. xi; et C. De expen. ludorum, per totum eun¬ 
dem librum. Potest et fieri pugna tendens ad sanguinis effusionem, ut in 
torneamentis et in duello ad mortem tendente, et ista sine dubio iure novo 
Codicis est inhibita, ut C. De gladiat., lib. xi, et ratio prohibitionis est tacta, 
ubi probatum est ipsum inhibitum iure divino et iure gentium. Lege autem 
veteri apparat permissum, ut 1. hac actione, § si quis in colluctatione, ff. Ad 
leg. Aquiliam. Sed fortissime instabis sic. Tu dicis, hoc duellum prohibitum 
iure gentium, sed ius civile non est alia aequitas ab aequitate iuris gentium, 
immo est ipsamet aequitas iuris gentium, addens specificationem et limita¬ 
tionem ipsius, ut 1. ius civile, ff. De iustit. et iure ; ergo si est inhibitum iure 
gentium, non poterit esse permissum iure civili, alias ius civile repugnabit iuri 
gentium. In hoc contrario dubitavi, sed ponderavi verba, § si quis in col¬ 
luctatione, et mentem quam credo fuisse legislatoris. Et pro evidentia pon¬ 
dero quod reperitur triplex permissio. Quaedam est permissio simplex, quae 
est remittens et indulgens poenam, de qua habetur iv dist., denique, nam, ut 
ibi notat glossa, ibi fit remissio poenae, non culpae. Secunda permissio est quae 
tollit impedimenta eius quod permittitur, ut dicit textus quod Iudaei permittun¬ 
tur habitamtes inter nos, nam tolluntur impedimenta, impedientia ne possint se¬ 
cundum eorum ritus habitaire nobiscum, ut xlv dist., qui sincera. Reperitur et 
tertia permissio, quae praestat iuvamen actui qui permittitur, secundum quod 
dicimus quod ecclesia aliquando permittit clericum occidi a iudice saeculari, 
praestando iuvaunen, quia ipsum positive tradit, ut cap. cum non ab homine. 
De iudic.; et cap. ad falsariorum, De crim. falsi; et cap. novimus, De verb. 
significatione. Secunda permissio addit stlpra primam, quia impedimentum 
tollit, quod non faciebat prima, immo solum poenam remittebat. Tertia addit 
supra secundam, quia praestat iuvamen actui permisso, quod non faciebat 
secunda, immo solum impedimenta tollebat. Nunc verba applicando ad pro¬ 
positum, si bene pondero, § si quis in colluctatione, ibi textus remittit poenam 
occidenti in colluctatione, et subditur ratio, quia non fit iniuriae causa. Erit 
igitur permissio prima poenae remissoria, sed nullibi reperio cautum iufe quod 
hoc duellum sit permissum secunda vel tertia permissione. Haec autem non 
Tepugnant quod ius gentium inhibeat, et civilis lex poenam remittat, nam lex 
civilis, imponens poenam pro homicidio, imponit propter dolum, et sic, quia 
hic dolus abest, lex civilis poenam remittit, ut supra inductum est. Ex his 
infertur circa hoc genus duelli, quo iure inhibitum sit, et quo iure permissum. 


Propter quid permissum, et propter quid inhibitum, sit duellum ? 

Circa quartum membrum, quo quaerebatur propter quid sit permissum 
et propter quid inhibitum, est videndum de duello quod fit gratia purgationis, 
quo iure sit inhibitum et quo permissum. Et hoc proprie et stricte " duellum ” 
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apud vulgares nuncupatur. Et dico quod duellum est inhibitum itire divino, 
et iure gentium, et iure positivo. Canonico, indistincte. Civili, regulariter, 
sed iure Lombardo in casibus permittitur, ut subdam, cum illos discutiam. 

Qualiter duellum purgatorium inhibitum sit iure divino. 

Quod iure divino inhibitum sit hoc duellum, probatur sic. Ille actus est 
inhibitus iure divino per quem fit Dei temptatio. Sed hoc duellum est huius¬ 
modi. Ergo. Probatur maior per illud praeceptum, " Non temptabis Do¬ 
minum Deum tuum.” Probatur minor, nam tunc temptatur Deus, cum per¬ 
quiritur aliquid contra naturam, quod non est producibile, nisi miraculo 
divino; sic est directe in hoc duello purgationis. Nam naturale est quod for¬ 
tior et ingeniosior vincat minus fortem, et minus ingeniosum. Nec, econtra, 
fieri potest ordine naturali, sed aliquando minus fortis et minus ingeniosus 
fovet iustitiam, et per duellum quaerimus ut Victoriam obtineat, et eius iustitia 
declaretur. Sic igitur DeuS temptatur, ut miraculum faciat. Confirmatur. 
Ille actus est inhibitus iure divino qui est adinventus fabricante diabolo. Hoc 
duellum est huiusmodi. Ergo. Probatur maior. Nam nihil commune Dei 
ad Diabolum, lucis ad tenebras. Minor probatur per cap . Mennam, ii, q. v, 
et cap. consuluisti, eadem causa et quaestione. Confirmatur. Ille actus 
est inhibitus iure divino per quem innocens damnatur. Hoc duellum est 
huiusmodi. Ergo. Probatur maior. Nam Deus non vult damnari inno¬ 
centem, xxii, q. ii, cap. quaritur. Probatur minor per cap. significantibus, De 
purg. vulgari. Ergo. 

Qualiter duellum purgatorium inhibitum sit iure gentium: 

Secundo dixi, hoc duellum inhibitum iure gentium. Hoc probatur sic. 
Ille actus est inhibitus iure gentium qui repugnat naturali aequitati, super qua 
fundatum est ius gentium. Sed duellum purgationis est huiusmodi. Ergo. 
Patet maior. Probatur minor. Nam dictat aequitas iuris gentium delinquen¬ 
tes puniri, insontes absolvi. At in hoc duello contingit quandoque econtra. 
Ergo inhibitum iure gentium. Etiam repugnat illi praecepto “ quod tibi non 
ius,” in principio Decretorum. 

Qualiter duellum purgatorium inhibitum sit iure canonico. 

Dixi et ipsum inhibitum iure canonico. Hoc claret De purg. vulg., per 
totum ; De pugnan., per totum ; ii, q. v, a capitulo consuluisti usque ad finem 
quaestionis. Et rationes possent reddi quae redditae sunt ad probandum quod 
sit inhibitum iure divino, cum ius canonum imitetur prohibitiones et permissio¬ 
nes legis divinae. Confirmatur. Et per hoc probatur etiam quod iure civili sit 
inhibitum. Nam actus ille est inhibitus iure positivo, per quem fit exclusio ob¬ 
servantiae iuris positivi. Hoc duellum est huiusmodi. Ergo. Probatur maior. 
Nam si observantia est mandata a lege positiva, ergo observantiae exclusio est 
inhibita, ut, sicut propositum in proposito, ita oppositum in opposito, ff. De his 
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qui sunt sui vel al. iur., 1. i *, Instit., eod. tit., in princip.; xxxii dist., hospitiolum. 
Probatur minor, nam iure positivo introducte sunt actiones, tam civiles quam 
criminales, et tota forma iudiciaria, per quam proceditur ad iura partium 
declaranda, ut 1. properandum, C. De iudiciis; Authent., offeratur; et 1. una, 
C. De litis contest.; et 1. prolatam, C. De sentent. et interloc. omn. iudic.; et 
cap. quoniam contra, De probationibus ; ut unicuique reddatur quod suum est, 
xii, q. ii, cum devotissimam; et 1. iustitia, ff. De iustit.* et iure ; et § iustitia, 
Instit., eod. titulo. Sed duellando haec observantia penitus excluditur. Ergo 
hoc duellum est iure positivo inhihitum. Confirmatur. Ille actus est ime 
positivo inhibitus per quem partibus iustitia denegatur, sed hoc duellum est 
huiusmodi. Ergo. Probatur maior, quia ad hunc finem promulgata sunt 
iura positiva, divinitus, per ora principum, ut 1. ult., C. De long. tempo. 
praescript.; viii dist., quo iure; xvi, q. i, placuit. Probatur minor, nam per 
hoc duellum aliquando contingit innocentem succumbere in duello, et sic sibi 
iniuriam irrogari, et aliquando contingit nocentem obtinere, et sic non fit 
iustitia provocanti. Ex his infertur hoc genus duelli quod fit propter purga¬ 
tionem et criminis impetitionem fore inhibitum iure positivo ; canonico, in¬ 
distincte ; civili, regulariter. 

Qualiter, duellum purgatorium iure civili regulariter sit inhihitum. 

Dixi etiam regulariter iure civili inhibitum hoc duellum. Fallit tamen 
in duobus casibus per Legem Frederici, De pace tenenda et eius violatoribus, 
ut puta, si quis intra tempora pacis hominem occiderit, et constet de homicidio, 
punitur poena capitali, ut fractor pacis, nisi per duellum probare voluerit quod 
hoc fecerit se defendendo, et est ille specialis casus quo duellum est in optione 
rei. Alter casus, si intra tempora pads vulneraverit, punietur, nisi probare 
voluerit quod hoc fecerit se defendendo. Hi duo casus habentur De pace 
tenenda et eius violatoribus, 1. una, primus in § si quis hominem infra pacem, 
secundus in § si quis alium, in eadem lege. In aliis autem casibus permittitur 
iure Lombardorum, ut infra prosequar. Ex his concluditur tertium principale 
membrum huius tractatus, scilicet, quo iure sit duellum introductum, et quo 
inhibitum, distinguendo singulas species duelli. Per praedicta igitur patet 
explicatio quarti membri videlicet, propter quid inhibitum, et propter quid 
permissum. Nam duellum primum omni iure est inhibitum, et nullo permis¬ 
sum, et propter quid supra apparuit. Sic de secundo, et sic de tertio, singula 
tacta singulis membris ad hoc propositum reducendo. 


In quibus casibus duellum purgatorium permittatur ? 

Circa quintum principale, videlicet, in quibus casibus permittatur duel¬ 
lum, est videndum. De prima specie dictum est quod nullo casu. De secunda 
specie dictum est qualiter. De tertia specie nunc videndum, cum illa iure 
Lombardo pluribus casibus permittatur, et solum circa tertiam speciem insi¬ 
stendum usque ad finem tractatus. 


[Cap. ctanl.] 
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Qualiter duellum purgatorium ture Lombardo in xx casibus permittatur. 

Quaerendum est igitur, quibus casibus hoc duellum permittatur, ultra 
duos supra notatos, qui habentur in Lege Frederici, De pace tenenda et eius 
violatoribus ? Solutio. Permittitur duellum in crimine legis Iuliae maiestatis, 
cum quis alium impetit super illo crimine, ut in Lombarda, De publicis crimi¬ 
nibus, 1 . si quis, et est ultima. Fit secundo, cum dicitur uxorem conciliatam 
in mortem viri, ut in Lombarda, De consilio mortis, 1 . si mulier, et est ultima. 
Fit et tertio, in iniuria cucurbitationis, ut si quis aliquem vocaverit “ cucur¬ 
bitam,” ut in Lombarda, De conviciis, 1. si quis alium. 'Fit et quarto casu, 
de homicidio commisso intra treugam, ut in Lombarda, De homicidio, 1. qui 
intra treugam. Fit quinto, pro homicidio commisso in absconso, ut in Lom¬ 
barda, De homicidio, 1. liber homo. Fit sexto, in crimine parricidii, si dicatur 
commissum propter cupiditatem bonorum ipsius, ut in Lombarda, De parri¬ 
cidio, 1. ult., in fine. Fit septimo, de furto commisso a servo, si dominus 
negaret servum suum fecisse furtum, ut in Lombarda, De furtis, 1 . si quis 
alium, et fuit lex convalcosiana, secundum quosdam. Fit octavo, in crimine 
adulterii, ut si quis accusetur adulterasse uxorem alterius, ut in Lombarda, De 
adulterio, 1. iii. Fit nono, si quis dicat aliquam mulierem adulteratam, et sic 
probare velit, ut in Lombarda, De iniur. mulier., 1 . ii, incipit si quis puellam. 
Fit decimo, si dicatur quem malo ordine possedisse rem mobilem rive immo¬ 
bilem xxx annis, ut in Lombarda, De praescript., 1. si quis alium. Fit unde¬ 
cimo, inter contrarios testes, ut in Lombarda, De testi., 1. si quis cum altero ; 
quod procedit ri producantur ab utraque parte, si autem ab eadem parte, non 
fit duellum. Nam aut actor probat, et condemnatur reus, aut nihil probat, et 
absolvitur reus. Sed si ab utraque parte producantur, et cetera sint paria, 
tunc fit duellum. Fit duodecimo, propter debitum paternum, contra filium 
negantem, ut in Lombarda, Qualiter quis se defendat, et in quibus casibus 
pugna prohiberi vel fieri debeat, 1. si quis post mortem. Et verus intellectus 
illius legis est quod intelligatur debitum ex maleficio. Fit tertiodecimo, prop¬ 
ter incendium, si agatur contra malefactorem, ut in Lombarda, Qualiter quis 
se defen., etc., 1 . si quis alium. Non autem fit si agatur contra conciliatorem, 
ut in Lombarda, De consiliis illicitis, 1 . una, in fine.- Fit quartodecimo, pro 
adulterio, ut si maritus dicat uxorem suam adulteram esse, ut in Lombarda, 
Qualiter quis se defendat, etc., 1 . si quis uxorem. Fit quintodecimo, si maritus 
suspicetur quod quis turpiter se habuerit cum uxore, et intelligit lex turpiter 
tangendo, ut in Lombarda, Qualiter quis se defendat, etc., si quis amodo. Fit 
et sextodecimo pro periurio, ut in Lombarda, Qualiter quis se defendat, etc., 
1. de furto. Fit septimodecimo, etiam duellum pro investitura, ut si quis 
dicat se primo investitum, et de possessione eiectum, et alius dicat idem, ut 1 . 
de investitura. Fit octavodecimo, pro deposito negato, ut si depositum sit 
ultra solidos xx, ut 1. si quis pro se. Fit nonodecimo, ri dicatur quod aliquis 
cartam per vim extorserit, ut 1 . si quis dixit, in Lombarda, Qualiter quis se 
defendat, etc. Vicesimo et ultimo, fit duellum pro libertate petita a servo, 
ut 1 . si servus. Quidam dicunt quod illa lex fuit convalcosiana. 
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Inter quos iniri debeat duellum? 

Circa sextum principale, videlicet, inter quos iniri possit duellum, est 
videndum. 

Qualiter duellum purgatorium inter principales regulariter fieri debeat ? 

Et dico quod hoc habet regula, attento iure Lombardo, quo duellum per¬ 
mittitur in casibus supra narratis, quod duellum sit inter principales. Sed illa 
regula fallit in octo casibus. Primus, si iuvenilis aetas impediat. Secundus, 
si aetas decrepita, nam in ea labor et dolor. Tertius, si infirmitas aliqua duel- 
lare prohibeat. Isti tres casus habentur in Lombarda, Qualiter quis se de¬ 
fendat, etc., 1. quacunque lege; et De parricidio, 1. ultima. Quartus est, si 
servus, qui est in quasi possessione servitutis, proclamat in libertatem, tunc 
dominus duellat per campionem, ut in Lombarda, Qualiter quis se defendat, 
etc., 1. si quis servus propter appetitum. Quintus, si ecclesiastica sit persona, 
ut puta clericus, vel Comes, causas habent adinvicem, vel cum aliis, tunc 
pugnant per campionem, ut in Lombarda, Qualiter quis se defendat, 1. finali. 
Sextus, ubi mulier accusatur de adulterio, ut in Lombarda, eod. tit., 1 . si quis 
uxorem. Septimus, si testes actoris sunt contrarii testibus rei, tunc testes 
actoris debent assumere imum campionem, et testes rei assumere alium, ex 
testibus met. ut in Lombarda, eod. tit., 1 . si quis cum altero. Octavus, 
si servus accusetur de furto, ut in Lombarda, De furtis, 1 . si servus, dum de 
furto. Hodie tamen de consuetudine permittitur cuilibet habere campionem. 


Qualiter fiat duellum ? 

Circa septimum principale, scilicet, qualiter fiat duellum, est videndum. 

Qualiter duellum purgatorium ad instar sit iudicii contentiosi ? 

Et hic praemitto quod duellum est redactum ad instar iudicii contentiosi, 
naun sicut in iudicio contentioso sunt actor, reus, iudex, instrumenta causam 
instruentia, per quae, largo modo sumpta pro quibuscunque causam instruen¬ 
tibus, ut 1. i, ff. De fide instrum., fit veritatis declaratio, ut feratur definitiva 
sententia, sic in duello sunt actor et reus, ut puta provocams et provocatus, 
iudex, instrumenta, utpote arma, quibus se invicem percutiunt. Naun sicut 
in iudicio contentioso quis adium convincit testibus, scripturis, et confessioni¬ 
bus, ut De restit. spol., cum ad sedem, sic in duello aumis corporalibus con¬ 
vincit, ut sicut in primo sic convictus est, in casu condemnationis, sic a simili 
convictus in hoc. Ad similitudinem igitur iudicii contentiosi quaerendum est 
de hoc iudicio, scilicet, duellari. 


[16] 


[Cap. clxxvii.] 


[Cap. chncviti.] 


Digitized by v^ooQie 



i88 


DE IVRE BELLI 


[Cap. ctarfx.] An iuramentum de astu inter duellantes sit preestandum et per quem ? 

Et primo quaero, utrum iuramentum de astu sit praestandum, et an per 
provocantem et provocatum, an per alterum, et per quem ? Et iuramentum 
de astu in hoc indicio idem est quod iuramentum de calumnia in iudicio con¬ 
tentioso fori civilis vel ecclesiastici. Et videtur quod uterque iurare debeat. 
Nam iuramentum de calumnia praestatur in iudicio contentioso per actorem 
et reum, ut 1. i et 1. ii, C. De iur. calumn., et Authent., principales, eod. tit.; 
Extra., eod. tit., per totum. Ergo hic a simili, cum sit eadem ratio, et sic 
eadem iuris dispositio, ff. Ad leg. Aquil., 1. illud; C. Ad leg. Falc., 1. ult.; 
De constitut., translato; cum similibus. Solutio. Hic fuerunt opiniones 
variae, attento iure Lombardo. Vna fuit opinio, et fertur quod fuit Mantua¬ 
norum, quod in hoc iudicio duellari praestatur sacramentum de astu ab utroque, 
tam ab actore quam a reo, et sic, secundum eos, corriguntur omnia iura loquen¬ 
tia de sacramento de astu non praestando. Adducunt, quod habetur in Lom- 
barda, Quaditer quis se defendat, 1. mentio. Sed illa lex habet quatuor intellec¬ 
tus. Vnus, quod intelligatur in testibus contrariis, ut potius fiat duellum quam 
perfurent. Secundus, quod intelligatur in duobus contendentibus se possidere, 
ut potius duellent quam deirent. Tertius, quod intelligatur in eo contra quem 
iuratum est, quod furtum commiserit, et ille vult iurare contrarium. Quartus, 
cum duo litigant coram iudice, et imus iuravit de lato iuramento, et alter vult 
iurare contra. Horum sententia reprobari videtur, quia non est hoc cautum 
iure, immo contrarium, ex parte rei, ut solus actor iuret, ut in Lombarda, 
Qualiter quis se defendat, 1. si quis alium astu. Fallit ubi fit duellum propter 
contrarietatem testium, ut in Lombarda, De testi., 1. fin.; et Qualiter quis 
se defendat, 1. si quis cum alio. Secunda fuit opinio Domini Caroli Bene¬ 
ventani, qui voluit distinguere an quis veniat ad duellandum in causa ipsum 
totaliter contingente, aut prorsus aliena, an principaliter aliena, secundario sua. 
In primo casu, utpote cum quis provocat aliquem super furto, vel incendio, 
sibi facto, vel adulterio uxoris suae, tunc refert aut provocando dicit, “ tu com¬ 
misisti,” aut dicit, " suspicor quod commiseris.” Primo casu, debet iurare rem 
ita esse. Secundo casu, debet iurare quod iustam habet suspicionem, et cum 
provocat ratione suspicionis, debet addicere causam suspicionis, utpote quod 
ipsum viderit loqui cum uxore sua, et sic de aliis. Si autem provocat ad duellum 
in causa aliena, id est, non propter aliquid commissum contra se, sed contra 
alium, utpote cum provocat super crimine laesae maiestatis, tunc, cum accedat, 
ut testis, debet iurare sic esse, ut praestatur iuraimentum testis, ut C. De testi., 1. 
iurisiurandi ; De testi., cap. tuis, et cap. cum nuntius ; cum similibus. Et sic 
dicit in reo, ut iuret rem sic non esse. Haec opinio, quoad sacramentum rei, 
reprobatur, ut supra proxima. Tertia fuit opinio, et fertur fuisse Papiensium, 
videlicet, quod ex parte rei et provocati nullum praestari debeat iuramentum, 
sed ex parte actoris. De actore probatur in Lombairda, Qualiter quis se defendat, 
1. si quis astu. De reo probamt. Naun reus tenetur ad adterum duorum, vel 
pugnet, vel si renuit, condemnetur. Sic igitur iuramentum pro paule rei nihil 
operatur, et sic ut superfluum resecandum, 1. ampliorem, § in refutatoriis, C. De 
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appel.; 1. non cogendum, § Sabinus, ff. De procuratoribus. Quarta fuit opinio, 
et fuit cuiusdam Alberti, qui voluit dicere quod actor semper iurat praeterquam 
in crimine laesae mauestatis, et testibus contrariis, et investitura praedii. In 
reo concordat cum aliis, praeterquaim cum Papiensibus. Et hoc credo in actore 
verum, quod regulariter praestet, praeterquam in casibus de quibus supra. Et 
est ratio ut compellatur reus se purgare, non praecedente aliquo iudicio contra 
eum. Immo volunt iura, ad minus praecedere infauniaun, et deficientibus pro¬ 
bationibus exponitur purgationi, De purgat, canon., per totum ; ii, q. iv, per 
totum ; De accusat., qualiter, ii, et ibi notandum. Sic igitur iure Lombardo, 
quo duellum permittitur in casibus supra enumeratis, ad minus ex parte actoris 
praecedat iuramentum, et iuramentum debet esse conforme provocationi, ut 
si provocat de rei existentia, sic iuret si de suspicione, sic etiam iuret ut etiam 
differentia notatur inter iuramentum calumniae et veritatis, ut, unum de 
credulitate, ailiud de veritate, ut dixit dominus Carolus. In reo autem non 
concipio rationem necessitatis iuramenti. 


An uni parti dato campione, in casibus a iure permissis, licitum sit alteri parti [Cap.dm.] 

dare campionem? 

Secundo quaero, numquid si alicui partium detur campio, in casibus per¬ 
missis a iure Lombardo, qui sunt octo, ut supra notavi, an tunc liceat adteri 
parti dare caunpionem ? Solutio. Hic 'fuerunt opiniones variae. Aliqui 
dicunt quod sic. Allegant quod habetur in Lombarda, Qualiter quis se defen¬ 
dat, 1. quicunque. Fadlit in casu ubi servus contendit contra dominum. 

Secunda fuit opinio, quod adteri parti non liceat. Tunc et est ratio. Naim 
lex tunc in tribus caisibus permittit, ergo denegat in aliis, ut fi. De legi., 1. ius 
singulare ; ff. Ad municip., 1. i; ff. Solut. matrimon., 1. si cum dotem; C. De 
procur., 1. maritus; De translatione praelatorum, cap. inter corporalia; cum 
similibus. Ego credo hic ponderandum quod in hoc [refert] differt hoc iudi- 
cium duelli a iudicio contentioso, nam in iudicio contentioso regulariter quis 
per alium litigat, et propter hoc inventus est procuratorum usus, ut ff. De 
procurat., 1. i, et [1.] § usus ; sed in duello regulariter solum per se, et in hoc 
aequiparatur iudicio criminaili, in quo non intervenit procurator ad causais 
causae allegaindas, ff. De public. iudic., 1. paenult., § qui ad crimen; et 1. 
servum quoque, § publice, ff. De procurat.; et cap. licet, et cap. veniens, De 
accusationibus. Et est ratio, quia in persona <*> procuratoris non potest ferri 
sententia condemnatoria, quia innocens; in personam domini, non, quia absens, 
fi. De pcenis, 1. absentem ; sic directo in duello, naim in duello duellamtes ad 
prostrationem personairum tendunt, ut ex hoc eliciatur veritais per hoc genus 
probationis. Et sic regulauiter non intervenit campio, praeterquaun in caisibus 
permissis. Si igitur emergat caisus dandi caimpionis ex parte unius, et non 
emergat ex pairte alterius, ille solus dabit campionem. Si autem utrinque 
emergat caisus, uterque dabit, nisi dicas propter aequalitatem hinc inde servam- 
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dam, ubi licitum uni det alter, ut 1. terminato, C. De fruct. et lit. expensis; 
De mutuis petit., cap. i, et per totum titulum; regula non licet, De regul. iur., 
Lib. VI; et hoc sapit aequitatem, sed prius dictum verius de rigore iuris. 


[Cap. cimi.] Qualiter in casibus hinc inde, cum conceditur campi 0 , fiet ipsorum datio 

et concessio ? 

Tertio quaero, qualiter in casibus hinc inde, cum conceditur campio, fiet 
ipsorum datio et concessio ? Solutio. Hic pondero quod, sicut in foro conten¬ 
tioso causa peroratur, sic per campiones in iudicio duellari, et sic infero quod, 
sicut in iudicio contentioso fieri debet aequa advocatorum distributio, ut 1. 
providendum, C. De postul., sic, ubi hinc inde fit campionum concessio, debet 
fieri ipsorum aequa distributio. In principalibus autem duellantibus non est 
ponderanda aequalitas, vel inaequalitas, cum causam propriaun propriis viribus 
corporis sponte ad exitum perducant. 


[Cap. ciixxii.] An quilibet admittatur pro campione ? 

Quarto quaero, an quilibet admittatur pro campione ? Solutio. Vt dic¬ 
tum est, hic aequiparatur campio advocato, sicut igitur quilibet admittitur ad 
postulandum, nisi sit prohibitus, ut 1. i, ff. De postul.; sic quilibet admittitur 
ad officium campionatus, nisi repellatur a iure. Repellitur autem fur, ut in 
Lombarda, Qualiter quis se defendat, 1. si ut campionem. Et est ratio, quia 
infamis, ff. De furt., 1. non potest; et si succumbit, praesumitur'ratione proprii 
delicti succumbere, sic et alii criminosi gravibus criminibus irretiti, ratione 
praedicta. 


[Cap. eu*®».) In cuius electione sit duellum ? 

Quinto quaero, in cuius electione est duellum ? Solutio. Regulariter in 
electione actoris, sicut dicimus in iudicio contentioso. Hoc habetur in Lom¬ 
barda, Qualiter quis se defendat, 1. si quis amodo. Fallit in crimine laesae 
maiestatis, ubi ex necessitate cogitur duellare, et si aliquis dixerit ‘‘ argaun,” 
ut in Lombarda, De publicis criminibus, 1. fin.; et in Lombarda, De iniur. 
mulier., 1. ii. 


Qualiter ordinetur duellum ? 

Sexto quaero, qualiter ordinari debeat duellum ? Solutio. Iure non est 
cautum, sed consuetudine observatur, quod eligatur locus parvus amplus in 
civitate vel extra, qui locus circumcirca claudatur chordis, ita ut, misso banno, 
nullus audeat intrare nisi duellamtes, nec audeat tumultum facere, propter 
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quem altera pars offendi posset. Et iudex erit ibi, in loco ut videre possit 
utrumque duellantium, et qualiter unus alium recipiat, ut finaliter iudicet in 
duello an quis succubuerit. 


. Quibus armis duellari debeat ? 

Septimo quaero, quibus armis duellari debeat ? Solutio. Iure Lom- 
bardo permittuntur scuta, fustes, ut in Lombarda, De testi., 1. si quis cum 
altero ; et Qualiter quis se defendat, 1. mentio ; et haec debent esse aequalia et 
a iudice praestari. 


An si arma, seu fustes, unius duellantium frangantur, vel cadant, 
debeant alia dari ? 

Octavo quaero, quid si arma, seu fustes, unius duellantis frangantur, vel 
cadant, an debeant alia dari. Et videtur quod sic. Nam dicit textus quod 
pugna debet fieri cum fustibus et scutis, ut in Lombarda, Qualiter quis se de¬ 
fendat, 1. mentio ; et in Lombarda, De testi., 1. si quis cum altero ; sed nisi 
alia darentur, non fieret cum fustibus. Ergo. Confirmatur. Nam fustes in 
duello aequiparantur testibus et instrumentis in iudido contentioso, sed in foro 
contentioso fit multiplicatio productionis testium et instrumentorum, etiam 
si aliquorum dicta frangantur ante publicationem et notitiam dictorum, ut in 
Authent., De testi., § si vero ; De testi., fraternitatis ; et Clemen., testibus, 
eod. titulo. Quidam hoc tenent in frangente, secus si cadant, quia tunc debet 
imputari fortunae suae. Alii dicunt quod in nullo casu sunt praestanda, sed 
imputari debet fortunae suae. Alii dicunt stari consuetudini super hoc. Ego 
credo opinionem secundam fore veram, scilicet, quod non sint aha praestanda, 
sive cadant, sive frangantur, nisi aliud habeat consuetudo quae operari potest 
effectum, ut lex ff. De legi., 1. de quibus ; C. Quae sit long. consue., 1. ii; xi 
dist., consuetudinis / i dist., consuetudo. Et est ratio. Nam in duello, ut dixi 
in principio tractatus, quaeritur adiquando quid contra naturam, ut quod minus 
fortis, et quod minus industriosus, vincat fortiorem et magis industriosum, 
quod ahquaindo contingat caisu intercedente. Ergo uterque duellaintium dimit¬ 
tendus est subiectioni casuum quibus se Ubere exposuerunt, alias transiret 
natura duelli ad purgationem indicti. Confirmatur. Nam, si diceremus dani 
nova arma, ubi caderent, sic a simili diceremus duellamtem cadentem sublevaui, 
quod est absurdum. Nam propter hos casus, ahquaindo contingit potentiorem 
succumbere, et in hoc demonstratur iudicium divinum. 


Quis duellantium primo percutere debeat ? 

Nono quaero, quis in duello prius percutere debeat ? Et videtur quod 
provocams, nam hoc iudicium duehare est simile iudicio contentioso, ut supra 
tactum est saepius. Sed in iudicio contentioso actor primo porrigit libellum 
reo, et postea reus respondet, ut in Authent., offeratur, C. De ht. contestat.; et 


[Cap. clxxxv.] 


[Cap. clxxxvi.] 


[Cap. claxxvii.J 
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cap. i. De libel. oblatione. Ergo a simili, provocans primo percutiet provo¬ 
catum. In contrarium videtur, reus favorabilior est, ut 1. Arrianus, ff. De 
obi. et act.; et regula favorabiliores, ff. De regul. iur.; regula in poenis, eod. 
tit., lib. vi. Solutio. Credo primam partem veram, nec obstant allegata in 
contrariiim, quia illa iura loquuntur in finibus iudiciorum, cum non restat nisi 
definitiva sententia, quia tunc favendum est reo. Sed circa principia faven¬ 
dum est actori, ut 1. si quis intentione ambigua, ff. De iudic.; et 1. inter stipu¬ 
lantem, § i, ff. De verb. obligationibus. Vel dici posset quod hic non est ser¬ 
vandus ordo, sed locus est praeventioni vel etiam concursui. 


Cap. cixMviii.] An duellum, prima die non terminatum, sequenti die possit terminari? 

Decimo quaero, an, si duellum terminari non possit prima die, possit ad 
sequentem diem deferri ? Solutio. Dico quod sic. Dico enim donec finiatur 
instaurandum est. _ 

[Cap.ctauuj An succumbens in duello condemnetur in expensis ? 

Vndecimo quaero, numquid succumbens in duello debeat in expensis con¬ 
demnari adversario ? Solutio. Ad similitudinem iudicii contentiosi, quo 
victus victori condemnatur in expensis, ut 1. properandum, § sin autem, C. De 
iudiciis ; et 1. terminato, C. De fruct. et lit. expens.; et cap. finem, De dolo 
et contum.; cap. calumniam. De poenis. Posset sic in duello dici “ victus vic¬ 
tori,” etc. 

(Cap. cxc.] An provocans in duello succumbens puniatur poena talionis ? 

Duodecimo quaero, an provocans in duello succumbens puniatur poena 
talionis ? Solutio. Ad similitudinem iudicii criminalis contentiosi, ubi im¬ 
ponitur poena talionis accusanti succumbenti, ut cap. super his, De accus .; 
et cap. licet, eod. tit.; et 1. fin., C. De accusat.; sic in duello, cum duellatur 
propter crimen puniendum ad publicam vindictam. 


icap. «ei ] An provocatus ad duellum propter crimen, succumbens et condemnatus, possit 
de eodem crimine in iudicio contentioso accusari ? 

Tertiodecimo quaero, an provocatus ad duellum propter crimen, succum¬ 
bens et condemnatus, possit de eodem crimine accusari in iudicio contentioso ? 
Solutio. Posset dici quod, cum iure civili duellum purgatorium non approbe¬ 
tur, immo penitus reprobetur, ut 1. una, C. De glad., lib. xi ; et de iure cano¬ 
nico, ut in De pugnamt. in duello ; et De purg. vulg., per totum, ut etiam supra 
in principio tractatus tactum fuit. Haec definitio, lege reprobata, paret praeiu- 
dicium iuridicae discussioni, et sic non obstat cum de delicto eiusdem saepius 
non sit quaerendum, ut 1 . licet, in fine, ff. Naut. caup. stabul.; et cap. de his, 
De accusat.; quia illa iura loquuntur, cum prior examinatio et discussio fuit 
iuridica, et sic infertur quod absolutoria lata in duello non parat exceptionem 
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rei iudicatae, accusare volenti in iudicio contentioso. Haec vera, nisi con¬ 
suetudo regionis aliud induceret, ut, videlicet, servaretur Ius Lombardum, 
secundum cuius dispositionem consecutus sum hunc passum, et sic limitandae 
sunt solutiones praecedentium quaestionum. 


An provocans ad duellum propter crimen publicum, desistens a duello, incidat 

poenam Turpiliani ? 

Quartodecimo quaero, numquid provocans ad duellum propter crimen 
publicum, desistens a duello, incidat poenam Turpiliani ? Et videtur quod sic, 
ad instar criminalis iudicii contentiosi, ut 1. i, § si quis autem, ff. Ad Turpi- 
lianum. Solutio. Iure communi non procederet quaestio, cum iure co mmun i 
sit reprobatum hoc iudicium, ut supra. Sed, iure quo permissum, posset dici 
ex eadem aequitate ipsum puniendum, et dico airbitrio iudicis, cum non sit iure 
expressa, De offic. iudicis delegat., cap. de causis, in fine ; ff. De iur. delib. <*>, 
1. i. Poenam tamen Turpiliani non credo ipsum incidere, cum poenae sint 
restringendae, ut 1. cum quidam, ff. De lib. et posth. ; et § pcente, De Pcenit., 
dist. i; regula in poenis, De reg. iuris, lib. vi. Haec, ut dixi, iure Lombardo 
procedunt. Nam iure communi, recedens a duello non punitur, immo talis 
legi obtemperat, et prosequens facit contra legem. 


An provocans ad duellum iure Lombardo possit desistere cum licentia iudicis ? 

Quintodecimo quaero, numquid provocans ad duellum iure Lombardo 
possit desistere cum licentia iudicis ? Apparet quod sic, ad instar accusantis 
abolitionem impetrantis, ff. Ad Turpil., 1. abolitio, et 1. si quis interveniente, 
et 1. Domitianus; C. De abolit., per totum. Solutio. Iure communi hoc 
clarum, quia sine abolitione, et bene facit. Iure Lombardo credo etiam quod 
iudex ex causa concedere potest, ad instar accusatoris, ut supra allegatum est. 


An provocans ad duellum desistere possit sine poena ante litem contestatam ? 

Item et quando in duello dicatur lis contestari ? 

Sextodecimo quaero, an provocans ad duellum desistere possit sine poena 
ante litem contestatam, et, cum hoc, etiam quaero, quando, proportionaliter in 
iudicio contentioso, in duello lis dicatur contestari? Et videtur quod ante 
sine poena possit desistere. Nam ante litem contestatam non dicitur quis 
“ agere,” sed “ agere velle,” ut 1. amplius, ff. Rat. rem haberi. Ergo ante 
desistere poterit. Confirmatur. Naun ante litem contestataun desistenti par¬ 
citur, ff. De in ius vocando, 1. quamvis. Ergo. Confirmatur, per 1. sine 
metu, C. De adulter.; et ff., 1. miles, § socer, eod. tit.; et 1. quasitum, ff. Ad 
Turpilianum. In contrarium facit 1. in senatus, § qui post, ff. Ad Turpilia- 
num, ubi probat textus quod desistens ab accusatione ante litem contestatam 
incidat in Turpilianum. Idem probat 1. paenult., C. De calumniatoribus. 


[Gap. excii.] 


[Cap. cxciii.] 


[Cap. cxciv.J 
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Solutio. Haec quaestio praesupponit alterius quaestionis decisionem, scilicet, 
quando lis proportionaliter contestari dicatur in hoc iudicio duellari. Et 
videtur quod post unam percussionem actoris, et aliam rei, quia in iudicio 
contentioso sic fit contestatio per petitionem et contradictionem secutam, ut 1. 
rem non novam, § patroni, C. De iudiciis; et Authent., offeratur, C. De litis 
contestat. ; et cap. uno, eod. tit.. Extra. Sed prima percussio habetur loco 
libelli, secunda percussio,' quae fit a reo, est contradictio, ergo sic fit litis con¬ 
testatio. Contrarium credo verum, scilicet, quod fiat litis contestatio, cum 
provocat, asserendo quod crimen commiserit, et ille negat. Quod hoc sit 
verum patet. Nam post litem contestatam praestatur iuramentum de calum¬ 
nia, in Authent., Vt litigantes iurent in exordio litis, in princip.; et 1. ii, C. De 
[iuramento calumniae] iureiurando propter calumniam. Sed duellantes, post 
hanc verbalem provocationem et contradictionem, iurant de astu, ut supra 
deductum est. Incipit ergo duellum a verbali proclamatione, sed percussurae 
habentur, loco probationum per testes et instrumenta, quae fiunt post litem 
contestatam, Vt lite non contestata, per totum. Et sic modifica solutionem 
quaestionis qua quaesivi quis primo percutere debeat. Hac solutione praemissa, 
principalis quaestio incidit in quaestionem illam, an poena Turpiliami vindicet 
sibi locum ante litem contestatam. Et glossae sunt contrariae. Vna est in 1. 
[st] miles, § socer, ff. De adulteriis, et fuit Hugolini, et tenet quod non incidat. 
Aha est in 1. i, C. Ad Turpiliamum, quae tenet quod incidat, et fuit Azonis, et 
illam credo veraun per 1. in senatus, § qui post, ff. Ad Turpilianum; et per 
Authent., qui semel, C. Quomodo et quando iudex. Taunen dicit Petrus quod 
accusator paenitere potest antequam reus citatus veniat; sic intelligit 1 . queesi- 
tum, ff. Ad Turpilianum. Et simili modo habetur solutio praemissae quaestionis, 
loquendo de iure Lombairdo, ut supra. Deo grattes. 

Explicit tractatus De Bello compilatus per me, Iohamnem de Lignamo 
de Mediolamo, minimum iuris utriusque docto rem, in studio Bononien¬ 
si, MCCCLX, pendente forti exercitu contra civitatem, qui causaun 
dedit tractatui, ut Scholaribus tunc causa foret exercitii. Doctorum 
autem subiceretur correctioni. Deo gratiais. Amen. 
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T Ractatus iste De Bello prima sui divisione dividitur in tres partes princi¬ 
pales, quarum ultima in sex tractatus dividitur et subdividitur, prout 
tibi per tabulam istam clarius infra demonstrabitur, rubricellis suis suo ordine 
collocatis. 

Prima pars principalis. 

Quid sit Bellum, et qualiter describatur ? 


Secunda pars principalis. 
De divisione Belli et qualiter dividatur. 


Tertia et ultima pars principalis 

ponit ordinem tractatuum, et dividitur in sex principales tractatus. 

* Primus tractatus. 

De Spirituali Bello Coelesti. 

Qualiter Spirituale Bellum Coeleste est metrum et mensura Spiritualis 
Humani Belli. 

De naturali deductione Spiritualis Belli corporum coelestium ad bella 
terrestria. 

Qualiter, secundum astrologos et naturales philosophos, necessario sit 
dare bellum. 


Secundus tractatus. 

De Spirituali Humano Bello, secundum theologiam. 

De Spirituali Humano Bello, secundum moralem philosophiam. 


Tertius tractatus, 

scilicet, De Vniversali Corporali Bello, 
et iste dividitur in sex tractatus. 


[ 17 ] 


*95 


[C*p. i.J 


iCap. ii.] 


lCapp.ffl-vi.1 
[C*pp. vii, vili.] 

ICmp. ix.) 
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[c»p. *.j Primus tractatus, scilicet, quo iure introductum sit ? 

Qualiter iure divino ortum habuerit Bellum Vniversale Corporale ? 
[Cp. ii.] Qualiter iure gentium ortum habuerit Bellum Vniversale Corporale ? 


[Capp xii-iiv.] Secundus tractatus tertii principalis, scilicet, quibus liceat bellum 

indicere universale ? 

Quibus primo et principaliter, et quo iure, et contra quos, bellum indi¬ 
cere liceat universale ? 

[Cip.iv.] An bellum motum per Imperatorem contra Ecclesiam sit iustum, et an 
teneantur subditi in hoc obtemperare ? 

[Ca P . «i ] Quid econtra iuris sit, cum Papa, scilicet, movet bellum contra Impera¬ 

torem ? 


[Cap. xvii.] 


[Cap. rviii.] 

[Cap. xix.] 
[Cap. xx.] 
[Cap. xxi.] 

[Cap. xxti.] 
[Cap. acxiii.] 

[Cap. xxiv.] 

[Capp.xxv,xxvi.] 
[Cap. xxvii.] 

[Cap. xxviii.] 
[Cap. xx ix.] 

[Cap. xxx.] 


[Cap. xxxi.] 


[Cap. xxxi i.] 


Tertius tractatus tertii principalis, scilicet, quee sint aggregantia bellum? 

De legione et cohorte, et qui et quot numero in eis requirantur ? 

Qualiter milites se habere debeant in bello, et cui obediant, et a quibus 
abstinere praecipiuntur ? 

Quae pertineant ad officium ducis belli ? 

Qualiter varie puniuntur milites, prout varie delinquunt ? 

De fortitudine, et ipsius natura, et quae fortitudo dicatur moralis, et quae 
non, et quae bellum ducit ad finem rectum, et quae non ? 

An fortitudo sit virtus cardinadis ? 

Vnde et quailiter quatuor principales virtutes dicantur morades ? 

Quid sit virtus ? 

De triplici specie boni, et qualiter quatuor cardinales virtutes eliciantur 
a bono ? 

Quomodo et quaditer in bello quis possit dici fortis ? 

Quis sit prindpailior actus fortitudinis ? 

Quot generibus fortitudinis quis utatur in bello ? 

An fortis in bello potius debeat mortem exspectare quaun fugere ? 

An miles unacum comitiva sua viriliter in hostes prorumpens, et ipsos 
totaliter confringens, contra mandatum ducis, sit capite puniendus ? 

An duci belli capto ab hostibus sit venia concedenda ? 

Quartus tractatus tertii principalis, et dividitur in duas sui principales partes. 

Prima pars, scilicet, qui teneantur ad bellum accedere ? 

An a domino, moto iusto bello, teneantur vassalli ad bellum accedere 
propriis expensis ? 

An subditi uni baroni moventi guerram contra regem suum, teneantur 
iuvare ipsum baronem contra regem ? 
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An subditi uni baroni, moventi guerram alteri baroni, teneantur ipsum tc*p mi».] 
primo, vel regem, moventem guerram alteri regi, iuvare utriusque mandato 
uno concursu recepto ? 

An vassallus non legius duorum dominorum, utrumque vel alterum, et tc*p. xmv.j 
quem, iuvare teneatur ? ^ 

An vassallus teneatur iuvare dominum contra patrem, vel pisrcer contra (Cap.su*.] 
filium ? 

An civis duarum civitatum teneatur iuvare unam contra aliam ? 

An vassallus vocatus a domino teneatur ipsum sequi in partibus ultra- [Cap.mv>.] 
marinis, ad pugnandum contra barbaros ? 

An servi teneantur ubique sequi dominum ad bellum ? ic^p- ***»«.] 

An liberti, vocati, teneantur sequi patronum ad bellum ? ic«p. **xvm.j 

An agricolae, vocati, teneantur sequi dominum ad bellum ? [c«p. *xxix.j 

An confoederatos, seu colligatos, possit dominus provocare ut ipsum [Cap. *t] 
iuvent in bello ? 

An subditi, ratione iurisdictionis tantum, teneantur ad bellum accedere ? ic**- *'*•! 

Secunda pars, scilicet, de personis non astrictis ad bellum libere accedentibus, et (Cap. «ul] 

dividitur in sex principales partes. 

Prima pars, scilicet, de libere accedentibus. 

An libere accedentes obligent sibi illum in cuius servitium vadunt, si dam¬ 
num inde patiantur ? 

An commodatarius teneatur commodanti equos et arma in bello deper- (Cap.*iii>.] 
dita resarcire. 

An conductor teneatur locatori equos et arma in bello deperdita re- tcap.*uv.] 
sarcire ? 

An provocans contra spoliatorem provocati, ad bellum accedentis, aget tc»p.*i*.] 
vi bonorum raptorum, vel furti ? 

An non vocati, sed proprio motu accedentes, ad bellum obligent sibi ic«p.xivi.] 
illum in cuius servitium vadunt ? 

An non vocati, sed proprio motu ad. bellum accedentes, et utiliter profi- (°m>- * ,vii -J 
cientes, obligent sibi illum renitentem et contradicentem in cuius servitium 
vadunt? 


Secunda pars de accedentibus, quia tenentur ad antidota. t 0 »* xWii J 

An talis agat contra illum quem iuvat ? 

Tertia pars de accedentibus propter gloriam consequendam. ic»p. »«*.] 

An tales obligent sibi illum in cuius subsidium vadunt ? 

Quarta pars de accedentibus, quia locant operas suas. (Cap. 1.] 

An tales agant contra conductores ? 


Digitized by 



198 


DE IVRE BELLI 


[Cap. u.] Quinta pars de accedentibus animo spoliandi. 

An talibus actio competat ? 

[Cap. Ki.) Sexta pars. 

An clerici ad bellum accedere possint ? 

An stipendiarii in Alamania, constituto salario per conducentem, agant 
contra eum, qui dum venirent, amisit totaliter statum suum ? 

[Caelii!.] An stipendiarii assumpti de Alamania per civitatem Italicam, consti¬ 
tuto salario per annum, qui dum venirent, civitas violenter occupata est per 
tyrannum, agant ad salarium in totum, aut pro rata, vel ad quid ? 

[Cap. iiv.] An quando solvi debeat stipendiariis, an, scilicet, in principio cuiuslibet 
mensis, an in fine ? 

[Cap. 1 ».] An stipendiarii se absentantes, etiam de licentia domini, aliquo tempore, 
perdant salarium pro illo tempore ? 

[Cap.hri.i An si stipendiarii culpa sua servire nolint toto tempore firmae suae, per¬ 
dant stipendium totius temporis, an tantum pro tempore quo non servierint ? 

(Cap. i»ii.j An stipendiarius servire possit per substitutum ? 

[Cap. lriu.] An stipendiarius perdat stipendium tempore quo infirmatur ? 


(Cap. tu.} Quintus tractatus tertii principalis, scilicet, de spoliis et capturis qua 

fiunt in bello. 

An aliquid capiens in bello efficiatur dominus personae captae et rei, et an 
sit locus postliminio ? 

[Cap. ix.j An capti in bello duarum civitatum efficiantur servi, et dominium eorum 
quaeratur ? 

[Cap. w.] An capta in bello efficiantur capientium ? 

[Cap. hii.] An in bellis licitum sit insidiis uti ? 

[Cap. hui*] (Desunt hic verba " an in festis licitum sit bellare ? ”.) 

[Cap. hiv.j An consecutus in bello totum suum interesse, possit iterum adversarium 
in iudicio convenire, vel bellum iterato contra eum indicere ? 

[Cap. hv.] An monentes in bello salventur ? 

[Cap-bri.] An pro rebus et possessionibus Ecclesiae corporali bello bellare liceat, et 

super hoc milites convocare ? 

(Cap. hvii.] An liceat episcopis ad bellum accedere sine licentia Papae ? 

[Cap. hviu.] An praelati pro temporalibus, quae tenent ab Imperatore, teneantur sol¬ 
vere tributum pro bellis ab eo indictis ? 

[Cap. ixix.] An captis in bello iusto sit miserendum ? 

[Cap. ixx.] An Ecclesia bellum debeat indicere Iudaeis ? 

[Cap. hxi.] An degentes in bello, qui pugnare non possunt, gaudeant immunitatibus 
bellantium ? 

(Cap. hxii.] An liceat praelatis ratione temporalis iurisdictionis bella indicere, et eis 
interesse, et ad bellandum alios hortari ? 
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An liceat praelato, pro iniuria subditi sui impunita, bellum indicere, et [Cap. !«»&] 
alios quam iniuriantes capere ? 

An delegatus Papae possit indicere bellum, id est, invocare brachium ic*p.i*xw.i 
saeculare ? 

An bella indicta per Ecclesiam contra excommunicatos sint meritoria ? [c. P . iuv.] 

Sextus et ultimus tractatus tertii principalis per modum tabula, scilicet, quot (Cap. imi.] 
sint genera bellorum corporalium de quibus reperitur in iure expressum ? 


Quartus tractatus tertii principalis, scilicet, De Bello Particulari quod fit ob (Ca P . 1 **™.] 
tutelam sui, et dividitur in octo sui partes principales. 


Prima pars. 

Quid sit particulare bellum ? [Cap. 1 »™.] 


Secunda pars. 

Quot sint species particularis belli ? 


[Cap. IxxixJ 


Tertia pars. 

Quo iure inductum sit particulare bellum ? 


[Cap. Ixxx.) 


Quarta pars, 

scilicet, Quibus liceat hoc particulare bellum indicere ? ic*p. tam.] 

An clericis competat hoc bellum indicere ? (Cap. tamu 

An cum liceat clerico se defendere, etiam occidendo, hoc sibi liceat in rcap. bm»aj 
ecclesia ? 

An liceat clerico celebranti invaso se defendere et occidere, et si sic con- [c«p. bn*».] 
tlnuato officio celebrare ? 

An baptizanti, inungenti, confirmanti, ordinanti, et singula sacramenta [Cap. ixut.j 
conferenti invasis, licitum sit collationem illorum postponere inchoatam ? 

An praeeligenda sit mors® invasi sacerdotis, cum puerum in mortis articulo (Cap. tami.j 
baptizat, an vita aeterna ipsius pueri, ne sine baptismo decedat ? 

An monacho liceat se defendere sine licentia abbatis sui ? (c* P . hatai.] 

An servo liceat se defendere sine iussu domini sui ? [Ci P .i sn ji« > .| 

An bannitis, qui quandoque per leges municipales occidi impune possunt, (cap. 1 _! 

liceat se defendere ? 
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Quinta pars, 

scilicet, Contra quos liceat hoc particulare bellum indicere ? 

An liceat contra superiorem suum ? 

An contra iudicem, etiam si iniuste aliquid agat ? 

An filio contra patrem ? 

An monacho contra abbatem ? 

An servo contra dominum ? 

[Cap. xciv.] Sexta pars, 

scilicet, Pro quibus liceat hoc particulare bellum indicere, 
et dividitur in duas sui partes principales. 

Prima pars, scilicet, pro quibus personis liceat ? 

[Cap. xcv.] An liceat patri pro filio ? 

[C«p. xcvi.] An marito pro uxore ? 

[c«p. serii.] An pro fratre, sorore, et aliis coniunctis personis ? 

[Cap. xcviii.j An quis teneatur quem defendere ne ab alio occidatur ? 

[c«p. scis.] An vassallus teneatur iuvare dominum suum ? 

[c»p. cj An servus teneatur defendere dominum suum ? 

[Ca P . ci.j An miles teneatur defendere praepositum suum ? 

[Cap. di.] An vassallus videns dominum invasum ex una parte, patrem ex alia, 

utrumque pariter in mortis articulo nisi iuventur, nec iuvare potest nisi alte¬ 
rum, quaeritur quem iuvabit ? 

[Cap. dii.] Quid iuris, eodem themate retento, in clerico, qui videns episcopum 
suum invasum ex una parte, patrem ex alia, utrumque pariter in mortis arti¬ 
culo nisi iuventur, nec iuvare potest nisi alteram, quaeritur quem iuvabit ? 

[Cap. civ.] Secunda pars, scilicet, pro quibus rebus liceat ? 

An liceat pro rebus iuste possessis ? 

[Cap. cv.j An pro iniuste possessis ? 

[Cap. «i.) An et si liceat res defendere, defendens etiam cum moderamine incul¬ 
patae tutelae, si occidat vel mutilet, irregularitatem incurrat ? 

(Cap. cvti.j An, pro rebus suis defendendis contra clericum, excommunicationem 
incidat manus iniciendo ? 

[Cap criii.i An pro rebus defendendis vocatis amicis licitum sit subsidium impen¬ 
dere ? 

(Cap.cn.) An pro rebus defendendis licitum sit sic contra omnes vim vi repellere, 
sicut contra quos licitum est pro personis ? 

[Cap. cx.) An pro rebus depositis vel commodatis liceat vim vi repellere ? 

Septima pars, 

ccap. exi.] scilicet, Qualiter liceat hoc particulare bellum indicere ? 

An liceat cum moderamine inculpatae tutelae ? 

Quid sit moderamen inculpatae tutelae, et quae in eo requirantur ? 


[Cap. Ixxxix.] 


[Cap. xc.) 
[Cap. xci.] 
[Cap. xcii.] 
[Cap. xctii.J 
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An liceat vili et debili cum ense se defendere contra fortem et robustum ic*p.aHu 
pugno tantum percutientem ? 

An et si liceat incontinenti se defendere, qualiter intelligatur illud [c*p. a»i.] 
“ incontinenti ” ? 

Qualiter intelligatur aequi valentia in ipso actu violento ? [Cap. c*i*.| 

An vindicasse videar, non defendisse, si spoliatorem meum de posses- tc»p. c*v.j 
sione mea expuli, qui ante satisdare volebat de possessione restituenda. 

An paratum ad me percutiendum exspectare debeam, vel eum praevenire ? [c*p. «i.] 

An miles quem vicinus aggreditur censeatur vim vi repellere, si exspectet ic«p.cxv«.] 
et percutiat, cum tamen alias fugere posset ? 

An si vulneratus post vulnera insequatur vulnerantem, et ipsum percu- [Capcnia.) 
tiat, quod tamen non licet, puniri debeat ut dolosus, vel ut culpabilis ? 

An violentia illata personae possit per amicos propulsari sicut illata (Cap. cxix.) 
rebus ? 

An serviens, de mandato domini sui, uxorem ipsius interficiens, ex- [Cap.cn.) 
cusetur ? 


Octava et ultima pars quarti tractatus tertii principalis. tc»p. OTi i 

Quis sit finis particularis belli ? 


Quintus tractatus tertii principalis, [Cap. «*».] 

scilicet, De Particulari Bello quod fit ad defensam mystici corporis, quod 
" Represaliae ” nuncupatur, 

et dividitur iste tractatus, prima sui divisione, in duas partes principales. 

Prima pars ponit unde, et a quo, ortum habuerunt reprcsaliee ? [Cap cnuii 

Secunda pars, scilicet, de causis represaliarum. De causa productiva sive (Cap. cniv.j 

efficiente represaliarum. 

Tertia pars, scilicet, de causa materiali, et dividitur in quatuor partes icap m».) 

principales. . 

Prima pars, scilicet, de materia in qua. 

Quid sit materia in qua ? 

Quid sit materia circa quam ? 

Quid sit materia contra quam ? 

Quid sit materia ex qua ? 

Quibus personis concedatur facultas represaliandi ? 

An incolis represaliae concedantur ? 

An civibus non subiectis iurisdictioni civitatis, et alias non facientibus (Capcnvi.) 
factiones, sint indicendae represaliae ? 


Digitized by 



202 


DE IVRE BELLI 


(C*p. antrii.) An civi per conventionem concedantur represaliae contra civitatem 

originis ? 

tcap. cxxyih. 1 An civibus, et habitis pro civibus, limitatae tamen, represaliae concedan¬ 
tur ? 

icap. cxxix.] An civibus unius civitatis, qui pacto vel statuto tractantur ut cives alte¬ 
rius civitatis, per eandem concedi possint represaliae ? 

[Cap. cxxx.] Secunda pars, scilicet, de materia circa quam. 

An contra res eorum qui capi non possunt vigore represaliarum possint 
indici represaliae ? 

[Cap. emi.] An represaliae, simpliciter indictae, exerceri possint contra bona existen- 
tia in territorio civitatis contra quam sunt indictae, ut capiantur et reducantur 
intra territorium civitatis indicentis ? 

[Capi cxxxiL) An si una civitas indicat represalias contra aliam, possit rector civitatis 
indicentis, scribendo rectori civitatis contra quam, exercere represalias in res 
ibi situatas ? 


[Cap. cxxxiii.] Tertia pars, scilicet, de materia contra quam. 

An represaliae indictae per unam civitatem contra homines alterius civi¬ 
tatis, exerceri possint contra incolas illius civitatis ? 

ic*p. cxxxiv.) An represaliae, indictae per unam civitatem contra homines alterius civi¬ 
tatis, exerceri possint contra homines illius civitatis alibi morantes ? 

[Cp.ooov.i An represaliae exerceri possint contra cives vel incolas unius civitatis, 
onera subeuntes eiusdem, qui etiam sint cives alterius civitatis ? 

(Cap. mnii An contra mulieres exerceri possint represaliae ? 

[Cap. cxmii.i An contra clericos non coniugatos, item et an contra coniugatos, exerceri 

valeant represali® ? 

An episcopo, negligente de clericis suis iustitiam facere, nec haberi pos¬ 
sit recursus ad superiorem, possint indici represali® contra clericos eosdem 
per iudicem saecularem ? 

[Cap. czzxvKL] An contra Bononienses, vel etiaun alios studentes Bononi®, euntes Pa- 
duaun pro studio, exerceri possint represaili® ? 

icap. cixau.) An contra ambasciatores exerceri possint represali® ? 

[Cap. cxLj An contra euntes ad nundinas, ad Sanctum Iacobum, vel ad adium locum 

indulgenti®, item an contra navigamtes, et am contra illos qui in ius vocari 
non possunt, et in multis aliis casibus, exerceri valeaint represali® ? 

[Cap. nii.) An contra Bononiensem potestatem, Mediolani ibi iniustitiaim facientem, 
possint represadi® concedi ? 

[Cap. cxiiij An contra officiales potestatis vel rectoris, iniustitiam facientes, possint 
represadi® indici ? 

[Cap. cxliii.] An contra consules, priores, civitatis, iustitiam facere denegantes, possint 
indici represali® ? 

tc«p. cxiiv.i An contra singulares personas, penitus innocentes, propter delictum do¬ 
mini, vel adterius privati, de quo non fit iustitia, indici possint represadi® ? 
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An contra homines, quoad quid tantum, non autem plene, uni civitati [Cap.cxiv.i 
subditos, indici possint represaliae ? 

An contra certum genus hominum, facere iustitiam denegantium, indici [Cap. exivi.] 
possint represaliae ? 

Quarta pars, scilicet, de materia ex qua, qua insurgit ex defectu iurisdictionis, [Cap. ciivii.j 
quia primo requiri debet iudex antequam represalice concedantur. 

An requiri debeat iudex ut iustitiam fadiat antequam represaliae conce- [Cap. cxivuu 
dantur ? 

An iudex iniuriam patientis, qui non audet litigare in civitate iniuriam [Cap. cxiix.i 
inferentis, possit scribere, ut in alios iurisdictionem prorogent, vel arbitros 
eligant ? 

Quis iudex requiri debeat ut iustitiam faciat ? [Ca P .ci.j 

Qualis iniustitia requiratur, ut represaliae indicantur ? (Cap. cin 

Quando dicatur non posse haberi copia superioris, ut locus sit represa- tcapcuij 
liarum indictioni ? 

Quarta pars principalis, scilicet, de causa formali, et dividitur in duas (Cap. diiij 

partes principales. 

Prima pars, scilicet, de forma indicendarum represaliarum. 

Quis comparere possit ad hoc, ne indicantur represaliae ? icap-div.] 

Qualiter constabit de iniustitia facta, vel ea denegata ? [Capp.dv.dvi.] 

An si aliqua capiantur vigore represaliarum, detineri valeant, ex primo (Cap. civit.] 
decreto, an secundo ? 

Secunda pars, scilicet, de forma exercendi represalias. [Cap. civai.] 

An liceat illi cui sunt concessae represaliae, auctoritate propria, vel per 
ministros concedentis, exerceri ? 

An personas et res captas teneatur capiens iudici praesentare, vel sibi [Cap. ciu-i 
retinere ? 

An res captae vigore represaliarum vendantur, vel in solutum accipiantur, icap. dx.j 
vel aestimentur ? 

An diebus feriatis possint represaliae exerceri ? tcap. dxi.i 

An, si quis vult se defendere, vel res captas, qualis cognitio adhibeatur ? tcap. dxu.] 

An exacto competat regressus, contra illum propter cuius debitum vel tc»p. cwii.1 
delictum exactus est ? 

An exacto succurratur contra rectorem sicut contra debitorem princi- tcap-diiv.] 
palem ? 

An captus vigore represaliarum possit, auctoritate propria, homines icap. cuv.j 
illius civitatis capere in qua captus fuit ? 

An per statuta represaliae concedi possint in casibus aliter a iure non per- [Cap. dxw.] 
missis ? 

[18] 
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An statutum civitatis quo cavetur quod filius teneatur pro patre delin¬ 
quente possit exerceri contra filium existentem extra territorium civitatis 
condentis ? 

[Cap. cirrii.i An per pactum possit licite fieri quod unus teneatur pro alio ? 

(Cap. cbviii.] Sextus et ultimus tractatus tertii principalis huius operis, 

scilicet, De Particulari Bello quod fit ad purgationem, quod “ Duellum ” 

nuncupatur, 

et dividitur, prima sui divisione, in septem partes principales. 

Prima pars. 

(Cap. cUii.i Quid sit Duelliun ? 

icap. cixx.j Secunda pars, scilicet, quot sint species Duelli ? 

Qualiter duelliun fit propter odii exaggerationem ? 

Qualiter fit duellum propter gloriam in publico consequendam ? 

Qualiter fit duellum propter purgationem alicuius criminis iniuncti ? 

[Cap. ei*».] Tertia pars, scilicet, quo iure sit inductum et quo inhibitum ? 

Qualiter duellum, quod fit propter odii exaggerationem sit introductum 
iure naturali, sumpto pro instinctu naturae, proveniente ex sensualitate ad ali¬ 
quid appetendum ? 

[c«p. cixxii.] Qualiter duellum, quod fit propter odii exaggerationem, sit inhibitum 
iure naturali, sumpto pro rationabili intelligentia, et sic iure gentium et 
divino, canonico et civili ? 

icap. cixxiii.] Qualiter duellum, quod fit propter gloriam, sit inductum iure naturali, 
sumpto pro instinctu naturae ex sensualitate proveniente ? 

[Cap. cixxiv.j Qualiter duellum, quod fit propter gloriam, sit inhibitum iure divino ? 

Qualiter duellum, quod fit propter gloriam, sit inhibitum iure gentium ? 
Qualiter duellum, quod fit propter gloriam, sit inhibitum de iure cano¬ 
nico et civili ? 

[Cap. cixxv.j Quarta pars, scilicet propter quid duellum purgatorium sit permissum, et 

propter quid prohibitum ? 

Qualiter duelliun purgatorium inhibitum sit iure divino ? 

Qualiter duellum purgatorium inhibitum sit iure gentium ? 

Qualiter duellum purgatorium inhibitum sit iure canonico ? 

Qualiter duellum purgatorium sit inhibitum regulariter iure civili ? 

[Cap. cixxvi.] Quinta pars, scilicet, in quibus casibus permittatur duellum purgatorium ? 

Qualiter duellum iure Lombardo in viginti casibus permittatur ? 

[Cap. cixxvii.i Sexta pars, scilicet, inter quos iniri possit duellum ? 

Qualiter duellum purgatorium inter principales regulariter fieri debeat ? 
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Septima et ultima Pars, scilicet, qualiter fiat duellum. 


[Cap. clxxviii.] 


Qualiter duellum purgatorium ad instar sit iudicii contentiosi ? 

An iuramentum de astu inter duellantes sit praestandum, et per quem ? 

An imi parti campione dato, in casibus a iure permissis, liceat etiam 
alteri parti dare campionem ? 

Qualiter, in casibus hinc inde, cum campio conceditur, fiet ipsorum datio 
et concessio ? 

An quilibet admittatur pro campione ? 

In cuius electione sit duellum ? 

Qualiter ordinetur duellum ? 

Quibus armis duellari debeat ? 

An, si arma seu fustes unius duellantium frangantur, vel cadant, debeant 
alia dari ? 

Quis duellantium prius percurrere debeat ? 

An duellum, prima die non finitum, sequenti die terminari possit ? 

An in duello succumbens in expensis condemnetur ? 

An provocans in duello, succumbens, puniatur poena talionis ? 

An provocatus ad duellum propter crimen, succumbens et condemnatus, 
possit de eodem crimine accusari in iudicio contentioso ? 

An provocans ad duellum propter crimen publicum, desistens a duello, 
incidat poenam Turpiliani ? 

An provocans ad duellum iure Lombardo possit de iudicis licentia de¬ 
sistere ? 

An provocans ad duellum possit, sine poena, ante litem contestatam de¬ 
sistere, item an, et quando, in duello dicatur lis contestari ? 


[Cap. clxxix.) 
[Cap. clxxx.] 

[Capi clxxxi.J 

[Cap. clxxxii.] 
[Cap. clxxxiii.] 
[Cap. clxxxiv.] 
[Cap. clxxxv.] 
[Cap. clxxxvi.] 

[Cap. clxxxvii.] 
[Cap. dxxxviii.] 
[Cap. clxxxix.] 
[Cap. cxc.] 
[Cap. cxct.] 

[Cap. excii.] 

[Cap. cxciii.] 

[Cap. cxdv.j 


Explicit Tabula super libello tractatus De Bello Domini Iohannis 
de Lignano. Deo gratias. Arnen. Amen. Amen.. 
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Here begins the Treatise on War of Giovanni da Legnano 

OF MlLAN, DoCTOR OF THE CANON AND OF THE ClVIL LAW. 

" The King of Israel changed his raiment and entered into war,” i Kings, 
ch. xxii. Israel is the throne of the Lord, and, as it is written in Jeremiah, 
ch. iii, “ they shall call Israel the throne of the Lord.” And this is the patri- 
mony of the Holy Roman Church, whose head is Jerusalem, this kindly city of 
Bologna, which may truly be called Jerusalem. For in her is manifested the 
truth of all things knowable, and especially of law. Of her it is written in 
Zechariah, ch. viii, " Jerusalem shall be called a city of truth.” She is " comely 
as Jerusalem," Song of Solomon, ch. vi. Of her also the Prophet exclaims in 
Zephaniah, ch. i, “ I will search Jerusalem with candles ” ; and in Acts, ch. v, 
“ ye have filled Jerusalem with your doctrine.” Of her also it is written in 
Revelation, ch. xxi, “ I saw the holy city, Jerusalem ”; and in the same 
chapter," he shewed me the city, the holy Jerusalem, descending out of heaven,” 
to wit, Bologna. And truly she has descended out of heaven, since there is the 
fountain of truth, of the laws which indeed are promulgated by the mouths of 
princes, dist. viii, quo ture ; C. De longi temporis praescriptione, the last law, 
Of her the Apostle writes to the Hebrews, in ch. xii, “ the city of the living God, 
the heavenly Jerusalem.” And the same Apostle, in Galatians, ch. iv, says, 
“ But Jerusalem which is above is free.” Of her also it is written in 2 Chronicles, 
ch. vi, “ I have chosen Jerusalem, that my name might be there.” 

But with the permission of the Most High and by the disposition of the 

heavenly bodies, this city of Bologna, like Jerusalem, has been utterly changed 

and devastated, and for the innumerable offences of her inhabitants, and their 

mutual hatreds, the Most High has long threatened her destruction, as it is 

written in 2 Kings, ch. xxi, “ I will wipe Jerusalem as a man wipeth a dish.” 

Of the conspiracy of the inhabitants it is written in 2 Chronicles, ch. xxv,* 

” a conspiracy descended on Jerusalem.” And because of the pride of the 

inhabitants the Lord threatened by the mouth of his Prophet, saying, “ I will 

mar the pride of Judah and the great pride of Jerusalem,” Jeremiah, ch. xiii. 

And because of this pride the Prophet exclaims against her inhabitants, saying, 

“ I will make Jerusalem heaps of sand.” And in another place a Prophet 

exclaims because of this, saying, “ I will make Jerusalem as an heap of stones,” 

Micah, ch. i. And because of this a Prophet exclaims against those that were 

nursed in her, saying, “ ye grieved Jerusalem, that nursed you,” Baruch, ch. Lv. 
» 

* At the cnd, “ they made a conspiracy against him in Jerusalem." 
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And because of this, that is, because of the excesses of the inhabitants, it came 
to pass that the armies of the King of Babylon besieged Jerusalem, Jeremiah, 
ch. xxii. And because of this, that which is written in Ezekiel, ch. v, came to 
pass, " This is Jerusalem in the midst of the nations,” that is, in the midst of 
her enemies. By way of penalty there has come to pass also that which is 
written in Lamentations, ch. i, ‘‘ Jerusalem has become as a woman defiled.” 

Therefore the kindly city of Bologna is rightly called Jerusalem, and the 
head of the throne, that is of the patrimony, of the Holy Mother Church. But 
the king who in fact rules and govems her is the Most Reverend-Father and 
lord in Christ, the lord Egidio, by divine compassion Bishop of Sabina. For 
he changed his raiment and entered into war. For he was appointed from the 
throne of peace, that is, from the most sacred College of Cardinals, and from 
the right hand of the most holy Pope Innocent VI, for the recovery of Jerusalem, 
that is, of the patrimony which had been utterly lost; and in its recovery he 
changed his raiment. For he left the pontifical peace and entered into war, 
into strong war like a most serene prince. For before him there was no king 
in Jerusalem ; as it is written in Judges, ch. xxi, “ in those days there was no 
king." And for that reason the Lord said to him, that is, to the lord Egidio, 
" I have sent thee to rule over the people of the Lord," Judges, ch. ix^. And 
he himself may say, " the Lord chose me to be king,” i Chronicles, ch. xxviii. 
“ And the Lord set him as king over all Israel,” i Chronicles, ch. xii >. And 
“ the king arose from the throne of the Lord,” Jonah, ch. iii. And he entered 
into war well and prosperously. For like one bome on the two wings of highest 
wisdom and illustrious bravery, he brought all the rights of the Holy Roman 
Church, which had been tyrannically usurped, from nothingness into existence, 
from darkness to light, so that it may be said that he has created something 
out of nothing. Genesis, ch. i; and C. De rei uxoriae actione, the single law, at 
the beginning. Truly, therefore, like the King of Israel, he has changed his 
raiment and entered into war. 

Because, therefore, the King of Israel, that is of the patrimony, and above 
all of the city of Bologna, which is indeed the head of the patrimony, and which, 
as was shown above, was brought from extremity to extremity, changed his 
raiment and entered into war, and this war is in our own days, and is even 
stili pending, it would seem somewhat unfitting to pass it over in complete 
silence. 

So therefore I, Giovanni da Legnano of Milan, the least of all doctors of 
the canon and civil law, have conceived a treatise to be dedicated to you, the 
Most Reverend Father in Christ and my lord Egidio, by divine compassion 
Bishop of Sabina in the parts of Italy, Vicar General for the Holy Roman 
Church, and true King of Jerusalem, conceming Jerusalem, that is, the city of 
Bologna, and conceming the war into which, changing your raiment, you 
entered, in the following order. I shall set forth six cases touching the city of 
Bologna, which have keenly concemed that city, from the year of our Lord 
I 35 ° U P to 1360, especially those wherefrom a change of govemment arose. 
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together with the marks of the seasons and the aspects of the years about 
noon-time of the days on which these things befell, but not the aspects of the 
hours. And I add these things because I intend in some treatises to exceed 
the bounds of law, explaining some things which will perchance happen ; and 
to each case I shall devote one treatise or more, as occasion demands. Some 
treatises I shall pass over in silence, others I shall explain in detail. I shall 
publish one only at the present time, a treatise on War, promising, if the Lord 
will, to expand and deliver them severally at a fitting time, and when the cause 
of the prohibition ceases, and praying the same Most Reverend Father to deign 
to overlook the poverty of my intellect, and to accept this poor exordium, to be 
corrected and reformed as it shall please you, according to the authority of the 
Wise Man of the Gentiles, “ a poor gift,” &c. I pass, then, to my subjects; 
and I shall set them forth from the cause in a figure. 


While Jupiter the key-bearer, the Sixth bearer of clemency,* was sitting 
on the seat of the fisherman, Mars 3 by his command hastily approached, that 
he might freely enter into the green and flowery pasture 4 of Taurus. This was 
in the year of our Lord 1350, on the 8th day of July. The Sim was then in 
Cancer, 23 0 32'; the Moon was with Leo, 28° 21'; the Head of Draco was in 
Gemini, 26° 9'; Satum was in Aries, 26° 32'; Jupiter with Cancer, 28° 51'; 
Mars in Libra, n° 18'; Venus was retiring in Cancer, 29 0 20'; Mercury was 
following Venus in Cancer, 9 0 10'. And then the tallest of the sons of Satum, 6 
bearing a circlet 6 from Jupiter, 7 full of vipers within, with three tali vipers 8 
springing from his sides, descending from the north on the intercession of 
Mercury, 8 came with Mars into the pasture, and was chosen perpetual shepherd 
of the Taurine herd, that is to say, was elected lord. And this was in the year 
of our Lord 1350, on the 24th day of October, the Sun...; the Moon in Cancer, 
9 0 50'; Satum in Aries, 22 ° 19'; Jupiter in Leo, 18 0 13'; Mars in Sagittarius, 
23 0 32'; Venus in Virgo, 25 0 20'; Mercury in Libra, 21 0 25'; the Head of 
Draco in Gemini, 20° 19'; his Tail, &c. 

After a lapse of time, by the working of the clemency 10 of Jupiter, and of 
the circlet 11 which the son of Satum had received from him, it came to pass 
that the son of Satum received u Jupiter in the meadow with words, and recog- 
nized him as the first shepherd of the herd. This was in the year of our Lord 
1352, on the 7th day of September ; the Sun in Virgo, 23 0 10'; the Moon in 
Virgo, 2 0 30'; the Head in Taurus, 14 0 17'; Satum in Taurus, 24 0 27'; Jupiter 



* i. e., in the rcign of Popc Clement VI. 

* i. e., the army of the Count of the Romagna 
for the Church. 

4 i. e., Bologna. 

f i. e., the Archbishop of Milan. 

* i. c., the priestly dignity. 

7 i. e., the Pope. 

[X9] 


• i. e., his three nephews, Mitteo, Beraabo, and 
Galeazzo. 

9 i. e., Giovanni da Pepoli. 

10 i. e., Pope Clement. 

u i. e/, the priestly dignity. 

19 i. e., the Archbishop recognized the Pope as 
lord. 
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in Virgo, 29 0 17'; Mars in Sagittarius, 6° 20'; Venus in Virgo, 2° 8'; Mercury 
in Libra, 27 0 . . .'. 

Now, behold, in this short time Taurus contracted a triple wedlock, and 
blushed not, his spouse stili living, to break forth into illicit desire now for this 
and now for that one, so that there may be said of you that which is written 
in Isaiah, ch. i, " How is the faithful city full of judgement become an harlot! 
Righteousness lodged in it, but now murderers. Thy silver is become dross, 
thy wine mixed with water. Thy princes are rebellious, and companions of 
thieves. Every one loveth gifts, and followeth after rewards. They judge not 
the fatherless, neither doth the cause of the widow come unto them. Therefore 
saith the Lord, the Lord of hosts, the mighty One of Israel, Ah, I will ease me 
of mine adversaries, and avenge me of mine enemies ; and I will tum my hand 
upon thee, and purely purge away thy dross, and take away ali thy tin ; and 
I will restore thy judges as at the first, and thy counsellors as at the beginning : 
afterward thou shalt be called the city of righteousness.” So it happens and 
will happen conceming thee, O Taurus, when the semicircle shall become 
tripartite, peace arise, and motion flow; age resists, but a youth of vices brings 
this to pass. 

To this case I devote three treatises : one on Mars, that is on War, and 
this I publish; another on Jupiter, that is on the Church, and its govemment 
by its pastors, and by the aspects mentioned, showing what is the issue of its 
prosperity and adversity, and especially in regard to this present time, of the 
patrimony ; another on Satum, that is on the Empire and its govemment by 
the rulers of to-day, and what is the issue of its prosperity and adversity, 
especially in regard to ecclesiastical and temporal rule in Italy, although in 
some ways these things pass the bounds of law. The last two, however, I do 
not publish at present, as I said before, until the urgent reason ceases. 


Second Case. 

After this, when the son of Satum had been consumed with fire 18 and the 
three vipers 14 above mentioned had been raised up, bearing Satum of the 
eagles 15 also in the centre of their heart, and ascending the throne of him who 
had been consumed, 16 they were received indivisibly as shepherds into the 
pasture. 17 This was in the year of our Lord 1354, on the nth day of October. 
At that time the Sun was in Libra, 26° 22'; the Moon . . . with Leo, 16 0 45'; 
Draco was covering his Head in Aries, 3 0 58'; Satum was in Gemini, 23 0 24'; 
Jupiter was in Libra, 22 0 17'; Mars in Capricom, 25 0 4'; Venus was wantoning 
in Scorpio, 16 0 14'; Mercury in Scorpio, n° 46'; Draco was covering his Head 
in Taurus, 3 0 59'. 


13 i. e., the Archbishop being dead. 13 i. c., succecding the Archbishop. 

14 i. e., his nephews. 17 i. e., as iords of Bologna. 

15 i. e., the imperial eagle. 
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After a little time, the lot was cast for the inheritance 18 of him who had 
been consumed with fire, and the elder of the vipers 18 was raised alone into 
the pasture. Here I give no mark, because I do not regard it as important for 
what follows. After this, Mercury, 20 fearing he might be utterly exterminated 
by the vipers, was taken within the pasture as a shepherd. See now how, in 
this short space of time, Taurus, raging in wantonness, blushed not to contract 
another triple wedlock. And because thou didst so rage in the wantonness of 
manifold concubinage, and therein didst exceed ali wantonness that admits 
of expiation, the Lord rained upon thee brimstone and fire from the Lord out 
of heaven, and overthrew thee, and ali the region over against thee and the 
inhabitants, and all the green things which grew upon the ground, as it is 
written in Genesis, ch. xix. When a straight line shall be semicircular, then 
that which is crooked shall be made straight for thee. Now this was in the year 
of our Lord 1355, on the i7th day of April. The Sim was in Taurus, 5 0 7'; 
the Moon in Gemini, 28° 31'; the Head in Pisces, 23 0 49'; Satum in Gemini, 
20 0 17'; Jupiter in Sagittarius, 22 0 15'; Mars in Gemini, 5° 21'; Venus in 
Taurus, 27 0 19'; Mercury in Aries, n° 22'. 

To this second case I append treatises on temporal dominion throughout 1 
the world under the Empire, treating of its origin, its species, division, succession, 
mode of govemment, and conservation ; explaining each single govemment, 
from the lowest to the highest, in the whole world, beyond the bounds of law ; 
explaining how the govemments of the world vary according to the variety of 
its climates, and how in the same climates the govemments of the world vary 
with the varied motions and aspects of superior bodies, for sometimes they are 
tyrannies, sometimes democracies, sometimes natural principalities; using 
common and popular language, in order that in the prosecution of this treatise 
I may follow the subject to its farthest limits. 


Third Case. 

After this the elder viper 21 vanished, and Mercury 42 recognized the next 28 
in the pasture. This was in the year of our Lord 1355, on the 27th day of 
September; the Sun was leaping with Capra, 14 0 46'; the Moon was being 
bitten by Scorpio, 23 0 31'; the Head of Draco was in Pisces, io° 19'; Satum 
was with Cancer, 2 0 45'; Jupiter was grazing with Capra, y° 33'; Mars was 
bearing the bite of Scorpio, 21 0 41'; Venus was with Capra, i° 53'; Mercury 
was preceding Venus over Capra, 18 0 55'. And now, behold, O shameless 


, 18 i. e., the dominion of the Archbishop was 
divided. 

19 i. e., the lord Matteo. 

80 i. c., Giovanni, lord of Olegio, fearing death. 


81 i. e., the lord Matteo died. 

88 i. e., the lord Giovanni dei Olegio. 
88 i.- e., the lord Bernabo. 
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Taurus, thou didst not blush at once to contract another new wedlock, but soon 
afterwards the spouse was given a bili of divorcement, 24 O. revolved to A. and 
retumed with Mercury. 25 And this was in the year of our Lord 1356, on the 
nth day of February; at which time the Sim was in Pisces, 7 0 57'; the Moon 
was in Gemini, 17 0 56'; the Head of Draco was filled with Pisces, 8° 9'; Satum 
was withdrawing with Cancer, o° 44'; Jupiter was leaping with Capra, 16 0 ..; 
Mars was bearing the Arrow, 18 0 64'; Venus was sprinkling Aqua, 24 0 58'; 
Mercury was in Pisces, o° 38'. It seemed shameful for Taurus . . . two spouses 
at the same time.... It had been better for him to endure the two together ... 
than to wander through so many illicit unions. And because thou didst so 
wander, there shall happen to thee that which is written, " the Lord shall bring 
a nation against thee from far, from the end of the earth, as swift as the eagle 
flieth ; a nation whose tongue thou shalt not understand ; a nation of fierce 
countenance, which shall not regard the person bf the old, nor shew favour to 
the young : and he shall eat the fruit of thy cattle, and the fruit of thy land, 
until thou be destroyed : which also shall not leave thee either com wine, or 
oil, or the increase of thy kine, or flocks of thy sheep.” Thus spake the Lord 
to His disobedient people, as it is written in Deut^ronomy, ch. xxviii. When 
four shall be resolved into three, then shall that which is fixed for thee become 
movable. 

To this case I append treatises on the grant and recognition of temporal 
dominion, explaining the various modes according to the variety of dominions, 
and of those who grant and receive them. 


Fourth Case. 

After this, while the marriage of Mercury with Taurus 24 was subsisting, 
the flowers and greenness of the Taurine pasture, during the reign of Jupiter 
the key-bearer, the Sixth bearer of innocence, were utterly dried up; 27 and this 
was in the year of our Lord 1357, on the I2th day of April. The Sun was then 
with raging Taurus, o° 46'; the Moon was pouring Aquae, 5 0 29'; Draco was 
covering his Head under the wave, 3 0 38'; Satum was with Cancer, 15 0 16'; 
Jupiter was swimiping in Aquae, 26° 23'; Mars was in Gemini, 15 0 14'; Venus 
was playingwith Pisces, 21 0 20'; Mercury was with Tauras, n° 32'. O shame- 
less Tauras, this was the punishment for that old and rash divorce of thine 
from thy spouse, from her who, while the marriage with thee subsisted, in- 
creased thy dowry, raising thee on sharp horas for a space of more than four 


84 i. c., the lord Bernabo was driven out. 

16 i. e., the lord Giovanni dcl Olegio rcassumed 
the sole dominion. 

88 i. c., while the lord Giovanni dei Olegio was 
in power. 


17 i. e., an interdict on divine Services and a 
suspension of studies in the city of Bologna were 
declared. 
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years, and setting thee on the broadest throne from the north towards the 
meridiari. But thou in impatient rage didst divorce thy spouse and fall with 
broken homs. And because thou wast so lifted up, the Lord said unto thee, 
O Taurus, “ because thine heart is hfted up, like the heart of a god, therefore 
I will bring strangers upon thee, the terrible of the nations: and they shall 
draw their swords against the beauty of thy wisdom, and they shall defile thy 
brightness, and they shall kill thee and drag thee down ; and thou shalt die 
the deaths 'of them that are slain in the midst of the seas. Wilt thou yet say 
before them that slay thee, I am God, when thou art a man and not God ? 
By the hand of them that slay thee, by the harid of strangers, thou shalt die, 
for I have spoken it, saith the Lord/' This is written in Ezekiel, ch. xxviii. 
When Job shall be healed by the homs of Taurus, that which is in the centre 
shall be tumed to the concave of the sphere. 

To this case I append a treatise on Ecclesiastical Censure, explaining its 
several kinds in separate treatises. 


Fifth Case . 

After this, while Mercury 28 was again browsing within the pasture of 
Taurus, the second viper 29 adopted by Satum as a son, 30 hastily urged Mars 
with swift motion to enter the pasture of Taurus, 31 . . . Finally, by Mercury's 32 
contrivance, the most high brother 83 of Jupiter, receiving the papal insignia 
from him, the imperial from Satum, the warlike from Mars, pre-eminent above 
ali the other " hinges ” of the Church, forestalling swift Mars, 34 was received 
within the pasture; 35 and so the circle of the first case completed its revolution. 
. . . f Here foUow twenty-three lines of which the text is practically unintelligible.] 
I see two foremost counsellors of heaven about to come to a grand conference. 
The conference will be held in a damp and poisonous place. There they will 
treat of the shaking of the world below. There they will treat. . . There they 
will treat of change in the govemment of the world. There they will treat of 
danger to the Church. There they will treat of the raising up of pestilences 
and famines. There they will treat of the shaking of the region of the sea. There 
they will treat of the changing of the prince of the world in his seat, of the 
making of a mighty commotion. But three lower counsellors in another 
anterior comer of the same house will converse together at the same time, and 
many things they will dispute and determine conceming the disposition of 
the world, and these conferences shall be in the year of our Lord 1365, in the 


23 i. e., the lord Giovanni dei Olegio. 

33 i. e., the lord Bernabo. 

30 i. e., appointed imperial vicar. 

31 i. e., sent a grcat army to aeize the city. 


3i i. e., the lord Giovanni dei Olegio. 

83 i. e., Egidio Albomoz, the papai legate. 

34 i. e., the army of the lord Bernabo. 

35 i. e., was choaen lord of Bologna. 
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month of October. 0 Taurus, it behoves thee to be ready and prepared with 
thy homs, for the brightness of the world will be overshadowed in thy stall, 
and do not thou disregard it. And this shall be in the year 1361, on the 5th day 
of May. Of these things the planets treated in grand and multiform conference, 
of which I ha ve spoken in my treatise. These things the various aspects of 
their revolutions bring to pass, and there is to be noted another wedlock of 
Taurus. For with the revolution of the years, on the month and-day on which 
he tumed aside by expelling 0 ., M he has begun anew by receiving S. 87 

O Taurus, proceeding with multiform motion, though it has been ordained 
that motion should end in rest, it is in thy heart that motion should end in motion, 
and ordinarily in worse. For thee the end of motion is the beginning of motion. 
For thee to be at rest is to be moved, and now, imitating the gentile Cato, who 
took again her whom he had divorced, and retuming whence thou didst tum 
aside, thou wast trusting to reach the end of unrest. But stili thou shalt be 
moved, until it please the Most High to fashion for thee a stable habit. The 
brother of Jupiter fully entered in the year of our Lord 1360, on the ist day 
of April. The Sun was then with Aries, 19° 24'; the Moon was in Libra, 
ii° 21'; the Head of Draco was in Sagittarius, 1 y° 36'; Satum was . . . with 
Leo, 25 0 8'; Jupiter was with Taurus, 21 0 18'; Mars was in Pisces, 6° 23'; 
Venus was going before Mars in Pisces, io° 52'; Mercury was in Aries, 16 0 10'. 

To this I shall append the deeds of peace, when they shall have come to 
pass. And I shall compose a separate treatise on Peace. . . . 


Here begins the Treatise on War. 

[Ch. i.] 

In the treatiSe on War I shall proceed as follows : 

First, I shall give a description of Human War, conceming which I shall 
principally treat, in genus. 

Secondly, I shall divide War into heads. 

Thirdly, I shall pursue the several heads. 


What War is, and how it is to be described. 

War is described thus : It is a contention arising by reason of something 
discordant offered to human desire, tending to exclude the discordancy. 

I said “ contention.” This I give as the genus, for it contains in itself 
both warlike contention and ali other contentions; ff. De aqua pluv. arcenda, 
1. si usque, last section. I said “ by reason of something discordant,” and 
this is the cause whence any contention arises. I said " to human desire,” to 


** i. e., the legate of Ostia. 


* 7 i. e., the legate of Sabina. 
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differentiate it from a contention of brutes. I said " to exclude the discor- 
dancy,” &c., and this is the final cause of any war; for any war tends finally 
to destroy the displeasure which introduced it, and so wars are made for the sake 
of peace ; xxiii, q. i, noli. 


Of the Division of War, and how it is to be divided. 

[Ch. ii.] 

Secondly, War is divided thus : It is either Spiritual or Corporeal. 

Spiritual War is either Celestial or Human. Celestial Spiritual War is 
that referred to in Job, ch. xiv <*>. Human is that of which it is written in the 
Epistle to the Romans, ch. vii, " I see another law warring against the law of 
my mind ” ; xxxii, q. v, si Paulus. 

Corporeal War is either Universal or Particular. Universal War is referred 
to in ff. De captivis, throughout; xxiii, q. i, and q. ii. 

Of Particular War one form is waged for the protection of one’s own body 
and property, and this is referred to in ff. De iustit. et iure, 1 . ut vim ; ff. De 
vi et vi ar., 1 . i, § vim vi ; and ff. Ad legem Aquiliam, 1 . scientiam, § qui cum 
aliter; and C. De vi, 1 . i; and De restit. spol., ch. olim ; and Clem., De 
homicidio, si furiosus. 

Another is waged for the protection of a mystical body, or a part of it, on 
account of a defect of jurisdiction ; this is called “ Reprisals,” and is referred 
to in Authentics, ut non fiant pignoraliones ; and Sext, De iniuriis. 

Another is waged on account of the contumacy of one who resists the 
jurisdiction of a judge ; ff. De rei vindicatione, 1 . qui restituere. 

Another is waged for “compurgation”; this is called “Duel'’; C. De 
gladiatoribus, the single law ; and De pugnantibus in duello, the whole title. 

It is true that our first division might be into “ lawful ” and “ unlawful ” 
war; but on these little need be said, and the several heads must be explained ' 
severally in their order. 

And first of Celestial Spiritual War, explaining it very briefly, and so of 
each in tum. 


Order of the Treatises. 

I shall treat therefore of Celestial Spiritual War. 

Secondly, of Human Spiritual War. 

Thirdly, of Universal Corporeal War. 

Fourthly, of Particular War for the protection of one’s own body. 

Fifthly, of Particular War for the defence of a mystical body, which is 
called “ Reprisals.” 

Sixthly, of Particular War for " compurgation,” which is called ‘‘ Duel.” 
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Of Celestial Spiritual War. 

[Ch. iii.] 

Retuming to these subjects severally, I say that Celestial War arose 
because of ingratitude arising from a defect in the impress of charity 
stamped by the Creator on an intelligence the most sublime of all created 
intelligences. /And with this the description given above does not agree. Here 
we must know, that, as Gregory says in the Moralia, in the beginning of the 
creation of the angelic nature the Most High Creator of all created Lucifer to be 
more eminent than the other angelic intelligences. For his pre-eminence was 
not lower than the cedars in the garden of God, as is written in Ezekiel, ch. xxxi, 
“ the fir trees, the plane trees did not equal his strength, nor his branches "; 
for he is described as “ made fair in the multitude of his thick branches,” 
■ He was the seal of the similitude of God. He was therefore created more 
eminent than the rest, as he had also other openings prepared for the admission 
\ of charity. For from his first creation he was made capable of charity ; and 
I had he but consented to be filled therewith,... but he chose not charity because 
I of pride.j For had he shown himself penetrable to the gold of charity, he would 
' have remained among the hply angels, a cut stone in a royal diadem.. He had 
then the openings, but because of the vice of pride they were not filled with the 
gold of charity. 

Inasmuch, therefore, as he was more eminent than the rest, as being 
created the seal of the similitude of God, and yet he would not be filled with 
charity because of the vice of pride, therefore he sinned and was condemned 
without pardon, because he was created great without comparison ; therefore 
for this he was cast out from paradise, as may be seen at length and in most 
noble words in De Pcenit., dist. ii, ch. principium enim. The passage is by 
Gregory, as I said above. This was the Celestial Spiritual War, upon which, 
as I said before, I shall say but little; yet as I said that Lucifer was more 
eminent than the rest, we must note that certain qualities were conferred on 
angels at their first creation, in common but in different degrees, and certain 
others in common but indifferently. Those which were conferred in common 
but in different degrees were subtlety of nature or substance, cleamess of 
intelligence, ability of free will. Yet these qualities they have in different 
degrees ; for some are more subtle than others in substance, some are clearer 
in intelligence, some are freer of will. The qualities conferred in common but 
indifferently were spirituality, indissolubility, indivisibility, immortality. In 
these all are made equal; and by this you will understand in what respects 
Lucifer was more eminent than the rest, because he was more eminent in the 
qualities that are conferred in common but in different degrees. 

We must note, too, that the Devii was exalted by natural prerogative, of 
which it has been said that he was exalted also because of the victory which he 
sometimes has against man in the war which he wages against him, whence it is 
written in a Psalm, " Thou hast exalted the right hand of them that oppress 
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him." David feared this victory when he said, " Lighten my eyes lest I sleep 
the sleep of death, lest mine enemy say, I have prevailed against him." He 
was exalted, too, because of pride, whence it was said to him, " Thine heart was 
lifted up because of thy beauty ”; for he himself said, “ I wjll ascend into heaven, 
and will set my throne to the north ; and I will be like the Most High,” Isaiah, 
ch. xiv. 


How Celestial Spiritual War is the mete and measure of Human 

Spiritual War. 

[Ch. iv.] 

/ TThis, then, was the Spiritual War whereby Lucifer was cast out from the 
paradise of the Most High, and perhaps from it Human Spiritual War had its 
origin 77 For in every genus it is possible to arrive at one thing which is the first 
and the measure of ali things within the common genus. So in the genus of 
the conflict of good against evil we may arrive at the first thing. The first thing 
is the beginnings ; but the beginning of virtue is the Most High, and the begin- 
ning and the prince of vices is the Devii. Their conflict, then, is the first thing 
and the measure of any lower human spiritual conflict. 


Of the natural influence of the Spiritual War of celestial bodies on 

terrestrial wars. 

[Ch. v.] 

Now it may be, if I may speak in ternis of natural philosophy, that ter¬ 
restrial corporeal wars have celestial wars corresponding to them ; for, as the 
Philosopher says, this world is necessarily in contact with the higher motions, 
in order that all virtue may be directed thence; Metaphysics, i, and De Coelo 
et Mundo, ii. Every lower corporeal act, therefore, is directed by celestial ones 
above, and there is a conflict above, that is to say, virtual opposition, springing 
from the diversity of the celestial bodies, and especially of the planets, whose 
influence is more all-pervading than that of the fixed stars, and from the diversity 
of the aspects, positions, and motions of the same. Perhaps if we observe these 
we shall see that the world could not well be without war. And perhaps it 
would not be wrong, according to the teachings of natural philosophers and 
astrologers, to hold that the world could not continue without war and with 
peace alone, which might clearly be shown as follows. 


How, according to theologians and natural philosophers, it is necessary to 
assume the existence of war. 

[Ch. vi.] 

If the sufficient and necessary productive causes of any effect are estab- 
lished, the effect itself must necessarily be established ; but the sufficient and 
necessarily productive causes of war are established, therefore war itself must 
[ 20 ] 
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necessarily be established. The major premise is proved. For an effect follows 
its cause as regards being productive and destructive; i, q. vii, quod pro 
remedio; i, q. i, quod pro necessitate; dist. Iv, priscis; dist. bri, neophitus; 
i, q. i, detrahe; De baptis., debitum. The minor premise is proved. For 
according to the teaching of natural philosophers it is impossible for the 
heaven to stand stili, Physics, vii and viii; on the contrary its motion is 
perpetual, and the celestial bodies by their own nature work opposing effects 
upon these lower bodies, and this opposition of effects arises here below by 
reason of the variety of the aspects of the celestial bodies and their motions, 
as our sensations show us. For, to deduce the proposition strictly, by reason 
of the varied correspondence of the celestial bodies at the time of the construc- 
tion of states, some States are found hating one another naturally, others are 
friendly or akin; and so too there are men who hate one another naturally, 
not because of preceding deserts on one side or the other, and others who love 
one another naturally. Since, therefore, wars arise by reason of hatreds and 
discordances of desires, and these are necessarily produced by the motions of 
the celestial bodies, which are always and necessarily active, we infer that there 
will necessarily be wars, having regard to the necessity of material and cor- 
poreal nature. I admit, however, that natural power is not directly neces- 
sitated, and of itself might even resist. Hence the saying of Ptolemy in the 
Centiloquium, “ the wise soul dominates the stars, . . . and we have praised 
him.” I confess, however, that if thyf theologians think otherwise, I submit 
myself, in all that concems them, to their correction. 

Of this war, however, I do not intend to treat, because it would be to 
exceed the bounds of law too far. 

Now six theological causes, which prevent there being universal peace on 
the earth, are usually given. The first is because offences are not punished, 
Ecclesiasticus, ch. iv. The second is the abundance of temporal things, Genesis, 
ch. xiii, “ there was a strife between the herdmen of Abraham and the herdmen of 
Lot ”; James, ch. [v] iv, " whence wars and disputes,” &c. The third is because 
we are not occupied in the fight against the Devii, so that we do not fight like 
men, Isaiah, ch. xxviii, ‘‘ we have made a covenant with death and with hell ” ; 
Ephesians, ch. vi, ‘‘ we wrestlenot against flesh.” The fourth is because wedo not 
consider the losses of war, in which we lose life and body and riches, Jeremiah, 
ch. Ivi ®. The fifth is because we do not weigh the issue of war, which is doubtful, 
i Samuel, ch. xii. The sixth is because we do not keep the precepts of God, 
Jeremiah, ch. iiiW, " would that thou hadst hearkened to mycommands,” &c. 

We see, then, from what I have said, that celestial spiritual war is two- 
fold. The first is the war of the Creator against Lucifer himself, springing from 
defect of charity tumed into pride, drawing him down from his celestial throne 
to the centre of the earth. And this war lasted but a moment; see Job, ch. xiv, 
above. The second is the Virtual opposition of the motions and aspects of 
celestial bodies, which introduces formal opposition in these lower bodies, 
whereby the lower wars are introduced, and this is continuous and successive. 
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On the first, in terms of theology, depends Human Spiritual War, which pro- 
ceeds from the opposition of intellect to sense. For the Prince of Evii persuades 
and induces to sin, that he may draw us down, Ephesians, ch. vi; but the 
Prince of Good, on the contrary, strives to raise us upwards. On the second 
depends Human Corporeal War, and even Human Spiritual War, to speak in 
the terms of natural philosophy, as will be discussed in the treatise next 
following. 


Of Human Spiritual War, accordingto Theology. 

V [Ch. vii.] 

Human spiritual war may be explained theologically and morally. 
Theologically it is a contention arising by reason of the envious opposition 
of the Devii against a reasonable creature, having its impetus in the sin of 
our first parent. And of this spiritual war the Apostle speaks in Ephesians, 
ch. vi, saying, “ Take unto you the armour of God, that ye may be able to 
withstand the deceits of the Devii.” And this armour is the virtues and good 
works wherewith men are armed against the vices ; xi, q. iii, qui resistit. Now 
the deceits of the Devii are innumerable, for, as Pope John says, “ he has a 
thousand ways of injuring, and we know his cunning. For from his first fall \ 
he tries to break the unity of the Church, to wound charity, to poison the sweet- 
ness of holy works with the gall of envy, and in ali manner of ways to pervert (I 
and perturb the human race. For he is sorely troubled and shamed that men 
formed of clay should keep charity on earth, which he could not have in heaven. 
Hence ought we, so far as our frailty will allow, to fortify all approaches of 
injury against his cunning, lest death enter by our doors.” These words are 
in xvi, q. ii, ch. visis. So in another place Jerome writes most beautifully to 
Jovinian in these words, " Thus in evils and sins are the inciting seeds and the 
working of the Devii. When he sees that we have built on the foundation of 
Christ hay, wood, and stubble, then he applies fire. Let us build therefore gold, 
silver, and precious stones, and he will not dare to attack ; although even in 
this is no sure possession, for the lion lurks in ambush, that he may kill the 
innocent in the secret places, and the furnace proves the potter’s vessels, but 
just men are proved by the temptation of tribulation.” These words are taken 
from De Pcenit., dist. ii, ch. si enim, about the middle. In another place, too, 
Pope Alexander writes in these words : “ For the Devii does not cease to go 
about seeking whom he may devour, and seeking whom of the faithful he may 
destroy, and especially those whom he ftnds more ardent in the Service of the 
Saviour and devoted to Him.” These words are taken from iii, q. i, nulli, and 
ch. verum, originally from i Peter, ch. v. And this war had its impetus in 4 :he 
sin of our first parent, not as a positive cause, but as a necessary one. For if 
our first parent had not sinned, this conflict would have come to naught. 
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OfHuman Spiritual War, according to Moral Philosophy. 

[Ch. viii.] 

Now Human Spiritual War, if we understand it in a moral sense, and speak 
after the manner of philosophers, is a contention arising by reason of the opposi- 
tion of reason to sensitive appetite. Here we must note that, according to the 
Philosopher, in De Anima, ii, the soul has five potentialities, vegetative, sensi¬ 
tive, appetitive, intellectual, and, according to place, motive. The appetitive 
is divided into sensitive and rational. The same Philosopher, in Politics, i, 
shows that the soul dominates the body with a rule disposed or ordered like that 
of a master over a slave. But the intellect dominates the sense with a royal 
rule, that is, a rule ordered over free persons ; that is to say, the soul dominates 
the body as a master his slave, but the intellect dominates the sense as a superior 
1 dominates one who is subject to him, though free. Further, we must observe 
that the intellect is called rational because it formally contains reason in itself ; 
but the sensitive appetite is called rational, not because it contains reason in 
itself, for they are formally distinet potentialities, but it is called rational 
because in man it is created ready to obey reason, and irrational because it is 
capable of not obeying reason, or formally admits of the exclusion of reason. 
From these premises it clearly appears that sensitive human appetite sometimes 
resists reason, and sometimes obeys it. When it resists, there is war and opposi- 
tion ; when it obeys, there is peace and concord. The example in the great 
universe is ciear, where ali lower things are created apt to obey the higher 
things. Hence the saying of the same Philosopher in Metaphysics, i, and in 
De Coelo, ii, that this world is necessarily in contact with the higher motions 
in order that all virtue may be thence directed, and yet sometimes it does not 
obey because of the disarrangement of matter, and thence come things contrary 
to the intention of the superior agents, such as monsters; so the sensitive 
appetite, being lower, is apt to obey. Hence what the same Philosopher says 
in De Anima, ii, about that which is moved and that which moves, that if the 
intellect moves the sensitive appetite, and is obeyed by it, the motion is natural, 
as it is when a higher sphere moves a lower. But if the contrary, then the 
motion is not natural, as if a lower sphere were to move a higher. The example 
in a civil monarchy is ciear, for some subjects oppose their princes. Consider 
the examples of this opposition in the continent and the incontinent man. For 
even in the continent man the sensitive appetite inclines to excess ; for example, 
to inordinate food, drink, or the like. Reason teaches that excess is to be 
avoided as injurious, and in the continent man intellect and reason prevail; 
so that, properly speaking, continence is not an established moral virtue, for, 
as the same Philosopher says, in the virtuous man all things are harmonious. 
Hence, when, after many and frequent acts, a kind of readiness has been 
established in the sensitive appetite, inclining the sensitive appetite itself to 
the good, and to conformity with reason, then virtue really exists. But in the 
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incontinent man this opposition is obvious, but in him the sensitive appetite 
prevails ; yet his incontinence is not called an established vice until, after 
frequent acts, it has become so accustomed to incline to evil that it now always 
inclines that way without any opposition. This opposition is what we mean by 
Human Spiritual War in the striet sense, speaking in the ternis of moral philo- 
sophy. Of this opposition, too, the Apostle speaks to the Romans, ch. vii, 
“ I see another law warring against the law of my mind ” ; quoted in xxxii, 
q. v, si Paulus. This opposition is also referred to in dist. vi, sed pensandum; 
De constitutionibus, nam concupiscentiam. And Gregory speaks of this 
spiritual war in xxiii, q. i, nisi bella. Now in this opposition there is regularly, 
from youth upwards, an inclination to evil; for every age, from youth up- 
wards, is prone to evil; Genesis, ch. viii ; xii, q. i, omnis cetas. And many 
reasons ha ve been assigned for this. The first is because one can do evil of 
oneself, but good only by grace. Another is on account of the impetus of 
original sin which impels us to evil. Another is because evil is easier than good. 
For good consists essentially in a mean, but vices in extremes ; and there is 
only one straight way to the mean, but many ways to the extreme. Another 
is because there are more obstacles to good than to evil. Another is because 
good can only be done with the judgement of reason, in which young men are 
deficient, because of the darkening of their bodily organs. And this I believe 
to be the true reason. So much of Spiritual War, as to which more might well 
be written ; but I pass it by, because it would overstep the bounds of law, to 
which, as far as possible, I intend to confine myself. 




Of Universal Corporeal War. 

[Ch. ix.] 

In the third place, as I am to treat of Universal Corporeal War, I shall set 
forth my treatment of the subject in the form of questions : 

Firstly, by what law war had its origin and introduction. 

Secondly, who may declare universal war, and against whom it may be 
declared. 

Thirdly, what are the means of making war, briefly explaining what 
acts are lawful and what unlawful in persons making war, and formu- 
lating certain questions on those subjects. 

Fourthly, what persons may be compelled to fight, and of those who 
participate in a war without compulsion. 

Fifthly, of the spoils of war, and of certain other incidents of war. 

Sixthly, by means of a table for the instruction of the canonist, of questions 
touching the matter of war. Whenever a subject has been treated in 
the Corpus luris Canonici by the glossators and doctors, I shall omit it. 
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By what law Universal Corporeal War had its origin. 

[Ch. x.] 

I retum to my first question, and I ask by what law Universal Corporeal 
War had its origin. Solution. By the divine law and the law of nations. By 
the divine law ; this is proved by Joshua, ch. viii ; i Samuel, ch. xvi. By the 
law of nations ; ff. De iustit. et iure, 1 . ex hoc iure. 


How Universal Corporeal War had its origin in Divine Law. 

I said that wars arose by divine law ; here we must note that wars were 
introduced not only with the permission, but by the positive allowance, of the 
Lord. And this may be proved ; for every power tending to good is so derived 
positively, and not merely permissively. But the power of declaring lawful 
war tends to good ; therefore it proceeds positively from God. The major is 
proved ; for ‘‘ every good gift and every perfect gift is from above and cometh 
down from the Father of lights,” James, ch. i; i, q. ii, quem pio. The mirior 
is proved; for a declaration of a lawful war and a lawful war itself tend to 
the good, for they tend to the peace and quiet of the world. This is proved by 
the authority of Augustine to Boniface, who says, “ war is not sought that war 
may be practised, but war is waged that peace may be sought.” He adds, 
“ be therefore peaceful in war, and by your victory lead those whom you over- 
throw to the blessings of peace.” These words are in xxiii, q. i, noli. The end 
of war, then, is the peace and tranquillity of the world. Therefore we conclude 
that it proceeded originally and positively from God. This is confirmed : For 
every act punishing evil persons proceeds from God, but the declaration of 
a lawful war is an act punishing evil and rebellious persons. Therefore it 
proceeds positively from God. The major is proved thus: For it is written, 
“ To me belongeth vengeance, and I will repay ” ; [Proverbs, ch. xxii]; [xxiii, 
q. i, ch. item cum in Proverbiis ] ; and in another place, “ vengeance is mine, 
and I will repay,” Deuteronomy, ch. xxxii; Hebrews, ch. x ; Romans, ch. 
[xiii] xii. The minor is proved by the authority of Augustine in the Sermon 
on the Centurion’s Son, xxiii, q. i, paratus, at the words nam corripiendo. 
We might even infer from this reasoning that it is theologically necessary that 
there should be evil and rebellious persons in the world; for in the divine 
majesty are acts rewarding the good and punishing the evil, as it is written, 
“ nullum bonum,” &c. Further, on that assumption it might be argued thus, 
that, assuming an activity, there must necessarily be assumed an object of 
that activity. This is proved by the words of the Philosopher in De Anima, 
book ii; for, assuming an act of vision, a visible object must be assumed. So 
too, assuming an act of hearing, an audible object must be assumed. Assuming, 
therefore, from the first creation of the world, an act of punishment in God, 
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it is necessary to assume an object of punishment, and that is Evii, as I showed 
above. The first principal proposition is confirmed : For every act whereby 
the power of injuring is taken away proceeds positively from God. But a 
declaration of lawful war is such an act. This is proved by the authority of 
Augustine, who says, " Wars are waged in order to bring the vanquished to the 
fellowship of piety and justice.” He adds, “ For defeat is beneficia! to one 
from whom it wrests the power to do iniquity, since nothing is more unhappy 
than the happiness of sinners, which nourishes penal impunity, and strengthens 
the evil will, like an enemy within.” These words are in xxiii, q. i, paratus, 
at the words ac per hoc. This is confirmed: All power is from God, by His 
command or permission; therefore warlike power proceeds from Him, but it so 
proceeds not only by His permission, but also by His command. Therefore He 
commands. The principal proposition is proved; Romans, ch. xiii; quoted in 
xxiii, q. i, quid culpatur. In short, is not this ciear if we regard the generations 
of the world ? for from the first creation of the worlctdown to the times of Noah, 
God by His own act and without assistant was destroying the evil, as appears 
from the story of Cain and Abel, and certain other princes, in Genesis, chs. iv 
and v. Of Himself, therefore, He introduced wars to punish and destroy the 
bad. We conclude therefore, from the premises, that wars were originally 
introduced by divine law. Metaphorically, or rather perhaps naturally, it 
might be demonstrated thus: For as the natural philosophers say, man is 
a small world, and as govemment goes on in the small world, so it does in 
the universal whole, if the analogy be traced, as the Philosopher says in Physics, 
book viii; and in the natura! ordering of the body it is ciear that, when there 
is no excess of humours, there is no rebellion opposed to natural conservation 
and duration. But when there is excess of humours arising from disordered 
control, then there is a struggle of nature tending to conservation against 
excess tending to destruction ; and in the struggle the natural power is some- 
times strong enough to correct the opposition, sometimes it is powerless because 
of the excess of the disease, and then there is need of an extrinsic remedy, of 
a medicament partaking of the nature of poison, but of one which is opposed 
to the disease. So exactly in the great world. For sometimes, in a territory 
and region of the world, there is no excess of rebellious persons, and then there 
is no conflict, or rather the guiding hand of Nature tends uniformly to its 
conservation. Sometimes there is excess of rebellious persons, tending to the 
destruction of govemment and of conservation, and then sometimes Nature 
corrects it of itself, by monitions, exhortations, and other soothing processes, 
and then there is no need of war, or poisonous medicament. Sometimes the 
disease has advanced so far that a poisonous medicament is needed, extirpating 
the matter of the disease entirely, and such a medicament is a war to eradicate 
and exterminate the bad. So, then, in the small world, when the inner 
virtue fails we tum to a doctor, who operates by a remedy which is extrinsic 
and poisonous, just as in the great world the general govemor, who is the 
Most High Creator, and the doctor of the universe, tending to its conservation 
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and govemment, when the humours which tend to its destruction or the 
destruction of a part of it have grown so great . . . uses the remedy 
of war to exterminate vices and excesses, and to reduce . . . to the proper 
temperature. And as in the human body these excesses of humours attack 
the several members of the human body, and even dissolution begins, 
sometimes because of excess of one humour, sometimes of another, so in 
the universe the several territories and regions of the world, which are 
the members of the great world, are attacked by these excesses of vices, 
which oppose its govemment, sometimes in one place, sometimes in another, 
according to the varieties of vices. And so it happens that the regions 
of the world are sometimes weakened by excess of vices, which sometimes 
grow so great that there is need of a medicament which will eradicate the good 
with the bad, just as medicine, too, drives out good and bad together. Nay, 
sometimes this excess leads to utter extinction, like death in individuals, as 
we may see for ourselves; for innumerable regions have been utterly extin- 
guished and rendered uninhabitable for these reasons. Innumerable examples 
might be cited; and this same thing happens in families and govemments, 
which also are reduced and utterly extinguished. And though what I have 
said has been metaphorical, yet it is most clearly proved by texts of the divine 
law ; for we read in Genesis, ch. xix, thaj on account of the excessive disease 
of Sodom, God used the eradicatory medicament of war against Sodom, 
Gomorrah, Zeboim, Zoar, and Admah, though two of these perished because 
of their neighbourhood; De Pcenit., dist. i, ch. sed continuo ; De excessibus 
praelat., ch. clerici; and Authentics, coli, vi, ut non luxu, contra naturam, near 
the end. Innumerable examples might be cited. This medicament of war, too, 
is referred to in Joshua, ch. viii, for there our Lord orders Joshua to lay himself 
an ambush behind, that is, to set warriors in ambush to lie in wait for the 
enemy. And Augustine, in the Liber Quaestionum, says of the words of Joshua, 

" Wars are called lawful which avenge injuries," that is, excesses of offences. 

I And he adds, “ So a people or a city must be made to suffer which has neglected 
| to punish the wrong-doing of its own men.” He adds, ‘‘ but this kind of war 
t is undoubtedly lawful, because God, Who knows what is every man’s due, 
ordains it.” He does not say " permits,” but “ ordains.” He adds, “ in such 
a war, the general of the army or the people itself should be regarded not so 
much as the author of the war as the minister of God.” And thus it is clearly 
proved that God, as the most high doctor and preserver of the universe, ordains 
wars in order that offences may be rooted out. These passages are quoted in 
xxiii, q. ii. Dominus Noster. Of this war and eradicatory medicament it is also 
written in i Maccabees, ch. v, and Deuteronomy, ch. ii, where, by the command 
of God, the sons of Israel wage wars against the Amorites ; and Augustine also 
treats of it in the book of Numbers, quoted in xxiii, q. ii, ch. notandum sane. 

Of it also it is written in Judges, ch. v, “ the Lord appointed new wars,” 
referring to wars which eradicate excesses of vices. Isaiah, too, writes in • 
ch. xxx, “ and in battles of shaking will he fight,” like a warrior. Of those who 
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eradicate, it is written also in 1 Maccabees, ch. iv, " take heart and fight.” 
And in Jeremiah, ch. xx, also it is written, “ The Lord is with me as a warrior.” 
Jerome, on Zephaniah, describes it most beautifully in the words, “ if a man 
' enfeebles the strength of a robber or a pirate and renders them weak, their 
weakness advantages them ; for the weakened members, which formerly they 
used ili, will cease from evil works." Jerome’s conclusion is that the vicious 
are made healthy by the expulsion of the disease which disposed their infected 
members to evil, and this is done by an eradicatory war. This passage is xxiii, 
q. iii, ch. si quis fortitudinem. This is clearly proved by what is written in 
Luke, ch. xii, and in Hebrews, ch. xii, where the Lord says, " That servant 
which knows not his lord’s will and commits things worthy of stripes, shall be 
beaten with few stripes; but that servant which knows his lord’s will and 
commits things worthy of stripes, shall be beaten with many stripes.” So he 
who exceeds received stripes from the Lord. This passage is cited in xxiii, 
q. iv, ch. ea vindicta. Hence we read that Elijah put many to death by his own 
hand and with fire obtained from heaven; 2 Kings, ch. i; and ch. ea vin¬ 
dicta. Further, in xxiii, q. iv, it is so written of others in the time of the old 
dispensation ; 1 Kings, chs. xvii and xviii; and so it is written that Ananias 
and his wife feli dead at the words of Peter, the chief of the Apostles ; Acts, 
ch. iv. This is quoted in xvii, q. i, Ananias ; and xxiii, q. iv, ea vindicta, at 
the end. And Gregory has a beautiful passage about this eradicating war, 
written to Brunhilda, queen of the Franks, in which he says, “ lest, if, because 
of our unbelief, the anger of the divine vengeance should be stirred by the acts 
of the wicked, the plague of war should destroy sinners whom the precepts of 
God do not recall to the path of rectitude ” ; xxiii, q. iv, si quos. Does not 
the Lord say to Moses, “ thou shalt not suffer malefactors to live ” ? Exodus, 
ch. xxii. Moses, too, who. had received the law from the Lord, punished the 
worshippers of the idol with death ; Exodus, ch. xxxii; and Samuel, by the 
Lord’s command, hewed in pieces Agag, the richest of kings ; 1 Samuel, ch. xv. 
These passages are quoted in xxiii, q. v, ch. hinc apparet. The Lord also 
drowned the Egyptians in the waves ; Exodus, ch. xiv ; and he scattered the 
corpses of the Israelites in the desert; Numbers, ch. xiv. These passages are 
cited in xxiii, q. v, quid ergo. Innumerable examples might be cited to prove 
this from the old and the new divine dispensations ; but these are sufficient to 
establish the conclusion that wars originally had their origin in divine law, and 
not merely by God’s permission, but rather positively from God Himself, as 
the govemor of the world, and the doctor who eradicates its vices, for the sake 
of the salvation and conservation of the world, and because these remedies of 
war tend to this end, as I clearly showed above : and we can see for ourselves 
that, because of this . . . and excess of manifold vices in the advancing 
destruction of the universe, the Most High Creator in times past used this 
eradicatory remedy ; for how many kmgdoms and govemments of the world 
have been utterly destroyed, how many brought low ? What of the empire 
of the Trojans ? or that of the Greeks ? or the universal dominion of the 
[21] 
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Romans ? Parts of Italy in our own times are in fever and are being snbjected 
to trial. The medicine is being prepared ; .. . according to the doctrine of the 
most leamed Hippocrates, in the first book of the Aphorisms. . . . But this 
conclusion, that wars proceed positively and originaUy from God, might be 
proved by observing the uniform and perpetual instrument of the divine 
majesty. For the Most High Creator of ali works through the mediation of 
the celestial frame on this terrestrial frame naturally, howbeit supematurally. 
When He wills, He inspires and influences it immediately; but I speak in 
terms of natural philosophy, following the saying of the most leamed Philo- 
sopher, in De Meteoris, i, and De Coelo, ii, that it is necessary that this world 
should be in contact with the higher motions, in order that ali virtue may be 
directed thence. Therefore the Most High influences naturally these lower 
regions by the mediation of a celestial and spherical body, while that whole body 
works by the mediation of motion and light, as the same Philosopher says. 
And because in the whole celestial frame itself there are parts which have 
virtues of diverse influence, as the variety of spheres, the diversity of wander- 
ing and fixed stars, on which, by reason of the variety of their natures and 
motions, every created and corruptible thing effectively depends, therefore a 
certain contrariety and diversity of natures, an opposition arising here below, 
is dependent on that above. Whence it may be at once inferred that, as opposi¬ 
tion and difformity are the causes introducing wars, wars arise thence ; and 
more, experience teaches that uniformity and difformity of aspects at the 
time of birth give rise to natural affections and natural enmities between men. 
This any one may experience; for one will love another at sight, with no 
antecedent merits, and one will hate another in the same way, with no ante¬ 
cedent demerits. So affections and hatreds arise naturally between cities and 
towns and camps, on account of the uniformity and difformity of aspects at 
the time of their construction; and so from celestial influence arise hatreds, 
and wars, and friendship, and peace, and it is the same between provinces. 
But this celestial nature, by the mediation of motion, is productive of genera- 
tion and corruption, of growth and diminution in these lower things; and 
its influence is felt not only on single things below, but on whole regions of 
the world, for by this higher nature habitable regions have been made unin- 
habitable, and uninhabitable habitable. For, according to the teaching of the 
Philosopher, when the sea shall become dry,... from this opposition of natures 
and dispositions from which arise quarrels, contentions, wars particular and 
universal. This opposition, on account of the variety of motions and aspects, 
exalts some, extinguishes others, depresses others, and changes the govemments 
of the world, universal and particular. And this may be proved; for if the 
sufficient productive cause of any effect is established, the effect must needs 
be produced, unless something extrinsic is present to hinder its production; 
but the celestial nature is continually changing in motion and aspect, and its 
parts differ by their own nature in influence. Therefore these opposed and 
different effects must needs be produced, since there is nothing to hinder them, 
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and from this we might infer that wars must needs be in the course of nature 
and that otherwise the govemment of the world would not proceed naturally. 
Yet I protest that although the celestial nature has this effect on these lower 
things, yet it does not work of itself and directly upon the human intellect, 
but the freedom of the will endures; xxiii, q. iv, ch. Nabuchodonosor, and ch. 
de Tiriis; De Poenit., dist. ii, ch. sicut enim; and the Philosopher, Ethics, iii. 
But it works on the organ of the sensitive virtues, which receive the influence 
and direct the intellect, and thus its influence is indirect. Hence what is 
written in the Centiloquium, " the wise soul dominates the stars." But inas- 
much as to treat olthis subject would take me too far from the bounds of law, 
I say no more about this conclusion; but let it suffice that we have inferred 
and proved, by what has been said, that wars have proceeded from God posi- 
tively and effectively, although the last discussion shows us that they came 
not immediately, but by the mediation of the celestial frame, by the operation 
of natural causes. 


How Universal Corporeal War had its origin in the Law of Nations. 

[Ch. xi.] 

I said, secondly, that wars were recognized by the law of nations. Now 
here, although the laws say that wars were introduced by the law of nations— 
as, for instance, Isidore, dist. i, ius gen.; and the jurist Hermogenianus in 
ff. De iustit. et iure, 1 . ex hoc iure —yet I think that wars had their origin not 
only in the equity of natural human created intelligence, but primordially in 
the disposition of Creative Nature, which influences not only human actions, 
but ali other things animate and inanimate also ; so that it is true to say that 
wars have their origin in natural law, even as distinguished from the law of ^ 
nations. As to how these differ, I may refer to ff. De iustit. et iure, 1 . i, § ius gen., 
and § ius naturale, and 1 . ex hoc iure ; and dist. i, ius naturale, with the gloss 
thereto, and ch. ius naturale. That this is true may be shown thus : Natural 
first principies have implanted in every created natural entity a natural in- 
clination to exclude everything opposed to its natural disposition. This is 
ciear if we look at particular natural entities, simple and mixed ; for resistance 
to fire is implanted in water, and resistance to water in fire, because of the 
opposition of their qualities. This which is true of single elements might be 
shown to be true of things mixed ; but it is especially ciear in the brutes, where, 
from a natural opposition of complexions, one is inclined naturally to Icili 
another, and the other to kill it. Thus, in a rational creature Nature has 
implanted an inclination, even circumscribing the dictates of the intellect, to 
hunt whatever is repugnant to itself. That this is true, reason shows; for 
Nature, the producer of all created things, must be not less solicitous in the 
conservation of a rational creature than of its other products, since the former 
is itself nobler; De poen. et remiss., ch. cum infirmitas ; and De sac. sane, 
eccles., 1 . sancimus ; and xxxiii, q. v, ch. hac imago ; and for its sake, as the 
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end, ali things below the lunar globe were produced ; ff. De usuris, 1 . in pecudum. 
If, therefore. Nature has implanted a natural inclination in all other created 
things to hunt whatever is opposed to themselves, how much stronger must 
this inclination be in a rational creature ? The same thing is ciear to our 
senses if we examine particular instances, for any one experiences this in himself, 
if this instinct is implanted in men by natural first principies; and therefore 
war had its origin primordially in this natural inclination, since war, as above 
described, is a contention arising for the sake of destroying opposition. We 
may infer, therefore, that this contention which arises for the sake of destroying 
what is discordant and opposed to one’s own conservation has its origin funda- 
mentally in natural first principies, and so in the law of nature, as distinguished 
from the law of nations. But you will say at once that this conflicts with the 
texts which say that it arises from the law of nations ; but as to that, we must 
observe that, although this natural inclination is introduced by natural law, 
our natural intelligence being limited, yet the inclination is regulated by the 
dictates of reason and natural intelligence ; just as we say of particular acts 
which are proper to men by nature, their intellect being limited, such as the 
inclination to food and drink and sexual intercourse, that these acts are natural 
to men, and yet in a man they are regulated by the dictates of rea9on, which is 
not the case with the brutes, for they lack that dictation. So, then, I believe 
that the meaning of those texts was that the regulation of that inclination, 
introduced by natural first principies, arises from the law of nations, that is, 
from the general equity of natural intelligence, but the inclination itself is 
from natural law. This is proved by the gloss on ff. De iustit. et iure, 1 . ex hoc 
ture ; and dist. i, ius gent. For the gloss in both passages to the word ‘‘ wars ” 
adds, by way of explanation, “ lawful,” and so understands the text to refer 
to an inclination regulated by the dictates of reason. And although the texts 
i say that wars arise from the law of nations, yet I do not think it false to say 
; that wars, that is, these regulated inclinations, have their origin in the civil 
law and in the canon law. For the civil and the canon laws do not speak of 
an equity different from the equity of the law of nations; rather they are 
that equity itself, for all law consists in a kind of rectitude, and that is why 
it is called “ ius ” ; dist. i, ius generale. But the civil and the canon laws are 
the rectitude of life and the equity of the law of nations. But they add to 
that rectitude a kind of explanation, for they have to specify and explain the 
rectitude and equity of the law of nations, sometimes by limiting it in suitable 
modes, sometimes by applying it to various acts, sometimes by determining 
it by various events. All these points are proved by the text in ff. De iustit. 
et iure, 1 . ius civile. For the text there says " the civil law is a law which 
is neither wholly distinet from natural law or the law of nations, nor wholly 
subordinate to them; and so when we add anything to or take anything 
from the common law, we make it special, that is, civil, law.” It is therefore 
true to say that wars come from the civil and the canon laws, that is, from 
rectitude itself, which is the civil and the canon laws. Nor are the texts just 
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dted opposed to this, because that rectitude, with nothing added or taken 
away, is called the law of nations. And so the laws just cited say; but when 
something has been added or taken away, then it is called civil or canon law; 
no one, bowever, doubts that the civil and canon laws do add something on 
the subject of wars to the dictates of general reason. The foregoing discussion 
shows us in what law wars had their origin. - 


Who, first and chiefly, tnay dedar e Universal War, and by what Law, and 

against whom ? 

[Ch. xii.] 

I ask, secondly, what law allows the Church to declare war against 
infidels, and to invade their territories, and to grant indulgence on 
this account, since the laws seem to ordain the contrary; for those who 
are outside the Church are nothing to us; ii, q. i, multi. Also by origin 
their possessions and jurisdictions belong to them. For God so arranged 
throughout the whole rational creation, for he makes the sun to rise on the 
just and on the unjust; Matthew, chs. v and vi, at the end. Also men are 
not to be compelled to the faith, for all others who have not been incorporated 
are to be left to their own will; dist. xlv, De Iudceis. And what is more, 
jurisdiction may be delegated to the infidel over those who are converted to 
the faith, provided it do not burden them too heavily ; 1 Timothy, ch. vi. In 
the second place, to make the matter ciear, we must observe that I ought 
here, in the first place, to set out the matters which I have treated on the 
subject of reprisals at the beginning, namely, whence the Church had its 
jurisdiction, and also whence the Emperor had his; but I do not set out 
these matters here, because they have been fully treated there. On this 
understanding, then, we ought also to observe that in the same community | 
and under the same king there are two peoples, and for the two peoples two 1 
lives, and for the two lives two govemments, and for the two govemments 
a twofold order of jurisdiction. The community is the Church, the one King 
is Christ, the two peoples are the clergy and the laity, the two lives are the 
spiritual and the camal, and the two govemments are the priesthood and the 
Empire; but of these one is supreme, namely, the Papacy, to which the other 1 
is subordinated. Otherwise the argument of the Philosopher in Metaphysics, 
book xii, showing the unity of the Creator, would be absurd. He says that 
a multitude of govemments, evil entities, tend to be ill-disposed, therefore 
there is one head ; and so precisely in the question before us; also because, 
in any class of entities, it is possible to postulate one that is first, which is the 
mete and measure of all the others, as the same Philosopher shows. So in 
a whole monarchy it is possible to arrive at the head; and so, too, in natural 
objects it is possible to arrive at the primary motionless motive power, as 
the same Philosopher shows in Physics, books vii and viii. The Empire cannot 
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stand in such a relation to the Papacy. I pass over innumerable arguments, 
and merely cite the following, which will suffice to show that there is one Lord 
of the earth : vii, q. i, in apibus ; ix, q. iii, cuncta per mundum, and ch. per 
principalem ff. Ad leg. Rhod. de iact., 1 . deprecatio. And he is the Pope. He 
has jurisdiction not only over the faithful, but also over infidels, as is shown 
more clearly than day;. for Christ had power over all, whence the passage 
in the Psalm: “ O God, give thy judgement to the king.” If Christ had it, 
He would not have been a loving father, if, when He constituted Peter His 
vicar, He had not entrusted the charge to him, which it is sinful to suppose. 
Also He handed to Peter the keys of the ldngdom of heaven, saying, “ what- 
soever thou shalt bind,” &c.; Matthew, ch. xvi. And in another passage, 

“ Feed my sheep,” in the last chapter of John. So, therefore, the Pope, as a 
matter of law, has jurisdiction over infidels, though not as a matter of fact. 
Hence it is that if a barbarian, who has only the law of nature, sins against the 
law of nature, he may be punished by the Pope. For it is written in Genesis, 
ch. xix, that the Sodomites were punished by God ; therefore the Vicar of God 
also has this power. The same, too, if they worship idols; for it is natural * 
to worship the Creator and not His creatures. So, too, he may punish Jews, 
if they act contrary to their own law in matters of morality, and are not 
punished by their govemors. There is no doubt that he may punish Christians, 
if they act contrary to the law of the Gospel. From all this we infer that the 
Pope, like a true prince, may declare war against infidels, and grant indul- 
gences for the recovery of the Holy Land, and especially of the land consecrated 
by the birth of Christ, by His habitation, and death, where Christ is not wor- 
shipped, but Mahomet. Also, the Holy Land was conquered, after the death 
of Christ, in a lawful war by the Roman Emperor, who was afterwards robbed 
of it by the infidels. Therefore the Pope may recover it by reason of the prind- 
pality which he holds. But in other lands which are not consecrated, and 
where neither the Empire nor the Church had jurisdiction, the Pope may 
in fact command that they do not molest their Christian subjects. Otherwise 
he may by a judgement deprive them of their jurisdiction, and thereby . . . 
which Innocent noted. De voto, quod super his. The solution of the first 
question is ciear, namely, of the justice of a war declared by the Church against 
infidels ; and from this may be inferred the justification of a war declared by 
the Emperor against enemies. 


Evidentia!. And a discussion as to who are the emperors against whom war 

may be declared. 

[Ch. xiii.] 

Here we must note that there are two peoples, the Roman people, and 
strangers. To the Roman people belong, first, all who are in complete obedience 
to the Roman Empire, for the people means the whole Empire ; Ad munid- 


Digitized by v^ooQie 



AGAINST WHOM DECLARED ? 


233 


palem, l. Roma. Some are not in complete, but only in partial obedience to it, 
as when they live according to the laws of the Empire and admit the Emperor 
to be lord of the earth, like the cities of Lombardy and the like ; and these, 
too, belong to the Roman people, since it exercises jurisdiction in some matters ; 

De aqua pluv. arc., 1. si prius ; and this passage should be noted. There are 
some peoples who neither obey the Emperor nor live according to the laws of 
the Empire at ali, but say that they have this position by privilege, like the 
Venetians, who assert that they have it by privilege. These, too, belong to 
the Roman people, because they hold their privilege at the will of the Emperor, 
and he can revoke*it whenever he will; ff. De legat., iii, 1. si quis in principio. ' 
Moreover this privilege, when granted to them, ought to be so ordered as not 
to deprive them of Roman citizenship; ff. De captivis, 1. in bello, § si quis 
servum. There are other peoples who do not obey the Emperor and assert 
that they have this immunity by contract, like the provinces subject to the 
Roman Church, which assert that it belongs to them by the gift of Constantine 
and other Emperors; and these, too, belong to the Roman people, for the 
Church exercises there the jurisdiction which the Empire had, and hence they 
do not on that account cease to be Roman citizens. I say the same of the 
kings who do not admit that they are subjects of the Emperor, as the King 
of France, of England, of Spain, and the like, who assert that they are inde- 
pendent by privilege or prescription. And by this I conclude that almost 
all nations which obey the Holy Mother Church belong to the Roman people ; L/ 
and any who should say that the Emperor is not lord would be contradicting 
the text of the Gospel, when it says, “ there went out an edict from Caesar 
Augustus,” &c. But there are foreign peoples who do not admit that the 
Emperor is lord, like the Greeks, who say that their emperor is lord. So, too, 
the Tartars say that Grancanes is lord, and the Saracens say that their emperor 
is lord. Among those peoples, however, there is a distinction, for some of them 
are allied to us, as the Greeks against the Turks ; there are others with whom 
we are at peace, like the Tartars, for our merchants go to them and theirs 
come to us ; there are others with whom we have no dealings, like the Jews; 
and others with whom we are at actual war, like the Saracens, and to-day, the 
Turks. We infer, then, that, since the Emperor is the secular head, having no 
superior in secular matters, except perhaps in the instances I have mentioned 
he may declare war against his enemies ; and who these are was ciear from the 
passage immediately following. And this is the war which is spoken of in 
ff. De captivis, 1. hostes ; and De verbor. significatione. And herein war claims 
its place, and therefore it is declared by the Roman people or Emperor, so that, 
if the Emperor declares war on any rebellious cities of Italy, that war ranks 
as a public war, because to resist an official of the Emperor or of the Pope, ' 
if the resistance is not in the name of the Emperor or the Pope, is one and 
the same thing. 
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Whether universal war may be declared by others than a prince ? 

[Ch. xiv.] 

I ask whether universal war may be declared by others than a prince. 
Solution: It may not be declared without the authority of a prince, for 
no one may bear arms without a prince’s licence; C. Vt usus armorum, 
in red; and the gloss on Authent., De mand. prine., coli, iii; and on 
Authent., De armis, coli. vi. And the reason is that no one may violate the 
laws of princes without the prince’s licence. But one who, without the 
solemnity of law, with kingly authority, makes law for himself, when he 
might resort to a lawgiver, does violate the law; therefore it is not lawful 
without the prince’s authority. The prince, then, alone may declare war 
by his own authority, since he has no superior to whom he may resort to obtain 
justice. To-day, however, because there are peoples who do not recognize a 
superior in fact, the authority of a superior is not required, since they do not 
recognize one. Nay, every day wars are declared by one people against 
another, without asking the leave of any one. 


Whether war made by the Emperor against the Church is lawful, and whether 
subjects are bound to obey him therein ? 

[Ch. xv.] 

The second question is whether a war which the Emperor makes against 
the Church is lawful, and whether subjects are bound to obey him therein. 
It appears so, because it is by the authority or command of the prince ; there¬ 
fore, &c. Also because there are two jurisdictions ; De iudiciis, novit; Qui 
filii sunt legitimi, causam, and ch. per venerabilem ; De appell., si duobus. Also 
because subjects are bound to obey the Emperor in matters conceming the 
use of arms, even if he be schismatic; xi, q. iii, Iulianus. Solution: The 
contrary is true, for the Emperor is the Church's advocate and is bound to 
defend it; therefore he may not attack it; De natis ex libero ventre, the single 
chapter ; De restit. spol., conquerente. Moreover, by declaring war against the 
Church he deserves to lose the privilege of declaring war, since he abuses it; 
xi, q. iii, privilegium ; De decimis, suggestum ; so that he may be punished 
for his offence ; De translatione, quanto, § ne autem. Nay, such obstinacy in 
the prince does not differ from heresy; De haereticis, excommunicamus, i, § i; 
and this passage should be noted. Also because the Pope is his superior ; for 
he examines, reproves, amd deposes the Emperor himself; De elect., venerabi¬ 
lem ; Sext., De re iudic., ad apostolicce. In this case, therefore, subjects aure 
not bound to help the Emperor against the Church, but rather the contrary. 
And the Pope may absolve them from the bond of fealty; xv, q. vi, nos 
sanctorum, amd ch. iuratos ; amd note De haereticis, excommunicamus ; De poenis, 
last chapter ; amd in this matter, Hostiensis, De resti, spoliatorum, olim. 
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What is the law when the Pope makes war against the Emperor ? 

[Ch. xvi.] 

The fourth question is what, on the other hand, if the Pope declares war 
against the Emperor ? The solution appears from what precedes ; for if the 
Pope declares war against an Emperor who is schismatic, herfetic, or otherwise 
usurping the rights and liberties of churches, all the faithful are bound to help 
the Pope, and even vassals of the Emperor may be absolved from the oath 
which binds them, or may be declared not to be bound; xv, q. vi, iuratos, and 
ch. nos sanctorum. 


Of the means of making war and carrying it on. 

[Ch. xvii.] 

Thirdly, it remains to consider the means of making war and carrying 
it on, and also what should be done in actual war. 


Of the legion and the cohort, and who and how many are required therein. 

In war there are legions, and a legion has seven thousand one hundred 
foot-soldiers, and seven hundred and nineteen horsemen. There are cohorts, 
and a cohort has twenty companies. A “ milliaria ” cohort has one thousand 
one hundred and five foot-soldiers, and a hundred and thirty-five horsemen. 

A " quinquagenaria ” cohort has five hundred and fifty-five foot-soldiers, and 
sixty-six horsemen. So the gloss notes in Q, De his qui not. infam., 1. ii. 
These, then, with a general and disciphne, make a war, taking war in the 
sense of a multitude apt and prepared for war, and not merely of the act of 
making war. But the two chief foundations of a war are amis and strength. — 
These are divided into three parts, cavalry, infantry, and fleets. For cavalry 
protect the plains ; fleets, the seas and rivers ; and infantry, the hilis, cities, 
and steep plains. Hence we may infer that infantry are more necessary to the 
commonwealth than cavalry, because they are useful everywhere. 


How soldiers should conduct themselves in war, whom they should obey, and from 
what they are commanded to abstain. 

[Ch. xviii.] 

Now soldiers should so conduct themselves in war as to keep the oath 
which they ha ve taken ; for they ha ve swom that they will strenuously perform 
all the orders of the Emperor, and will never desert their Service, nor shrink 
from death in the defence of the commonwealth; ff. Ex qui. caus. maiores, 
the last law but one ; and C. De his qui non implet, stipend., book x, 1. i. They 
[22] 
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ought to obey their generals; 1. collatores, at the beginning. For since the 
commonwealth cherishes and supports them, they ought to devote themselves 
to the public interests alone, and do their Service by preparing themselves 
for war by the daily practice of arms ; C. De re militari, 1 . milites. And so they 
ought to obey their generals, because, if they disobey their commands, even 
in a good cause, they are punished with death none the less ; ff. De re milit., 
1. desertorem, § in bello. They ought to abstain from the cultivation of the land, 
from the care of animals, from trade in commodities. They should not manage 
the business of other people, nor engage in civil duties ; otherwise they will be 
deprived of their Service and its privileges ; C. De re milit., 1 . nemo milites, and 
1 . qui militares ; C. De locat, et cond., 1 . milites ; C. De procur., 1 . militem. They 
should not buy lancis in the places where they serve, and at the time of their 
Service, not even on another’s account; otherwise they are forfeited to the 
treasury. However, if they are not disturbed before their discharge, they will 
not be interfered with afterwards. There are exceptions to this rule when the 
treasury is administering the insolvent estate of their parents, and when they 
claim by inheritance. The reason of the rule is that they may not be distracted 
from their military duties by agricultural pursuits. See ff. De re milit., 1. 
milites. 


What belongs to the office of a general in war ? 

[Ch. xix.] 

A general in war should be very sparing in giving supplies to his troops ; 
should not allow the military horses to be taken out of the province ; should 
keep his troops in camp, train them to the practice of arms, not send them 
on his private business, fishing, or hunting ; should carry the keys of the gates, 
go round the watches, concem himself with the foraging of his troops, approve 
their food, punish fraudulent measurement, chastise offences, hear the com- 
plaints of the troops, inspect the sick. On these matters see ff. De re militari, 
1. officium. It is also his duty to place his legion on the green banks of a river, 
and to see that no man pollutes the water of the river in any way, or offends 
the public eye by washing off the sweat of horses, but to permit this to be done 
at a distance in the lower parts of the river. See C. De re milit., 1. ingentis. 
It is also his duty to pitch the camp where there is plenty of wood, fodder, 
and water ; and for a stay of any length, he should choose a healthy place not 
too near to the sea, or an elevated place not likely to be captured by the enemy. 
He should consider, also, whether the field is wont to be flooded by torrents. 
For this see Vegetius, De re milit., book i, ch. xx. It is also his duty to fortify 
the camp according to the number of his men, that a large number may not 
be too confined, nor a small number obliged to extend itself too widely. A good 
general will also recognize a place in which to fight, which is considered better 
the higher it is. But if he hopes for victory against the enemies’ soldiers 
from his infantry, he should choose places which are uneven, rough, and hilly; 
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if not, places which are level and open, and not impeded by woods and marshes. 
See Vegetius, De re militari, book iii, ch. xiii. It is a generaTs duty to take 
cognizance of the contracts and delicts of his men ; but this is also the duty 
of the special " magister militum ” ; C. De iurisd. omn. iudic., 1. magisteria; 
and C. De re militari, 1. tam collatores. 


How soldiers are puttished differently, according to their different offences. 

[Ch. xx.] 

Now soldiers are differently punished, according to their different offences. 
Their offences are either special or common. And in their special offences they 
are punished by military penalties, and the penalty is often increased with the 
grade of Service ; ff. De re militari, 1. ii. The punishments are pecuniary fines, 
deprivation of rewards, ignominious discharge from the army, degradation 
of rank. A soldier is not condemned to the mines, nor to work in the mines, but 
is beheaded; for he is regarded, not as a soldier, but as an enemy; ff. De re 
milit., 1. iii, § i, and § is qui, and 1. proditores. Death is the punishment for those 
who lay hands on an officer, who are disobedient, who are the first to take to 
flight in the sight of the others ; for spies who betray secrets to the enemy; 
for malingerers who feign illness from fear of the enemy ; for those who wound 
a comrade with a sword, who wound themselves without cause, or attempt to 
commit suicide. Not however if they do so from weariness of life or impatience 
of pain, for these are made ‘‘ infamous ” ; whereas those who offerid through 
drunkenness or lust are discharged from the Service. One who does not defend 
his officer when he could do so is punished with death. One who could not is 
spared. See ff. De re milit., 1. omne delictum, and 1. iii, last section. Also one 
who refuses to go scouting when the enemy are pressing on, or who retires from 
a trench, is punished with death, even if he acted with good intention; ff. 

De re milit., 1. iii. Also a soldier who disturbs the peace is punished with death ; —* 
ff. De re milit., 1. iii. Also one who stirs up a serious sedition. A deserter in 
time of war is punished with death ; in time of peace a horseman is degraded, 
a foot-soldier is discharged; ff. De re milit., 1. non omnes. Not all deserters, 
however, should be punished equally; but regard should be had to their 
rank, length of Service, and other circumstances. One who goes beyond the 
space for foraging is regarded as an absentee or a deserter. But the number of 
days by which he has retumed sooner or later is taken into account, or any 
obstacle which may have detained him ; ff. De re milit., 1. iii, last section, and 
1. qui commeatus, and 1. non omnes. His previous record is also taken into 
account. An absentee is one who has wandered from the camp but retumed 
to it; a deserter is one who, after wandering for a long time, is brought back 
to camp; ff. same title, 1. iii, § emansor. A deserter, if found in a city, is punished 
with death ; if found elsewhere, and if he deserts again after being captured 
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in his first desertion, he is punished with death; ff. same title, 1. non 
omnes. The goods of deserters are confiscated after their death; C. De re' 
milit., 1. iv. 

Of fortitude and its nature, and when fortitude is to be called moral and when not, 
and when fortitude conducts war to a right end, and when not ? 

[Ch. xxi.] 

But as it has been said that fortitude and arms are the chief foundations 
of war, and as in law the nature of fortitude is not explicitly discussed, it is 
desirable that its nature should to some extent be explained. And I ask, first, 
whether fortitude is a moral virtue ; and it appears that it is not. For forti¬ 
tude is a disposition of the body ; C. book xi. De athletis, 1. i; ff. De his qui 
not. infam., 1. athleta ; ff. Ad leg. Aquil., 1. qua actione, § si quis in colluctatione ; 
De pugn. in duello, throughout; C. De gladiatoribus, the single law; De 
tomeamentis, throughout. Therefore it is not a moral virtue, since a disposi¬ 
tion of the body differs from a habit or disposition of the soul, and is itself 
inferior in degree; De pcen. et rem., cum infirmitas; xii, q. i, preecipimus ; 
xxiv, q. iii, si habes; C. De sacrosanctis eccles., 1. sancimus. Secondly, it 
seems to be a moral virtue. Every moral virtue aims at a mean in feeling and 
action, as the Philosopher proves in Ethics, book ii; but fortitude aims at a 
mean, as he also shows in Ethics, book iii. Thirdly, that which is not a virtue 
is not virtue, but rather virtues, since the plural number is satisfied by the 
number two at least; ff. De testi., 1. ubi numerus ; causa iv, q. iii, § ubi numerus ; 
and De reg. iur., book vi, rui e pluralis. And this is confirmed by the Philosopher, 
in the Elenchi, book i, for the definition of preposition and of a preposition is 
the same, but fortitude is not a virtue. This minor premise is proved. For 
a virtue is opposed to two extreme vices ; dist. xli, seepe ; De consuetudine, 
ex parte. But four extremes are opposed to fortitude, namely, fearlessness and 
timidity or fear, and audacity and deficiency in audacity, which has no proper 
name, as the text shows in Ethics, book iii. The Philosopher proves the 
opposite in Ethics, book iii. For the solution of the question we must observe 
that the meaning of “ fortitude " is equivocal; it may refer either to the forti¬ 
tude which is the same thing as strength of body, or to the fortitude which is 
moral virtue. The first is a power which enables one to move a thing, as the 
Philosopher proves in Rhetoric, book i; and both kinds are required in war ; 
and so when I said that fortitude, or strength, and arms are the foundations 
of war, I used the word generally, since both kinds are required. But as to 
the first, which is the strength of the body, there is no doubt that it is not moral 
virtue, for the reasons given above ; but as to the second, the question must 
be continued ; and it is the virtue which makes us behave aright in the matter 
of fear and audacity in the dangers of war. Let us pursue this kind of fortitude, 
for the first is plain to the blear-eyed and to barbers. Now for the understanding 
of the fortitude of the soul, we must observe that, in the matter of daring and 
fearing, one may exceed or fall short; and in either case one acts wrongly. 
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One may also keep oneself to the mean, and so act virtuously. Audacity, 
however, differs from fear; for audacity is a feeling of the irascible appetite, 
inclining us to attack what is terrible. Fear inclines us to flee, as any one may 
experience in himself. But either may be a good or a bad act; for if a man 
were to see ten armed men and attack them alone, that would be a bad act; 
and if he were not to flee, it would be a bad act, bad as regards the attacking, 
and also bad as regards fear. So, again, a man may exceed in fearing; as, 
for instance, if there are a hundred men in a fortified place, and they see only 
a hundred men against them and flee—that is a bad act. So, too, by not 
attacking ; as if they see a city being spoiled and do not attack—that is a bad 
act. So you have illustrations of excess in not fearing when fear is expedient, 
in fearing when fear is not expedient, in attacking when attack is not expedient, 
and in not attacking when attack is expedient; and so you have the extreme 
vices, audacity and fear, and degree in each case, as above. Further, it is to be 
noted that, wherever we find vicious and blameable excess of extremes, there 
we may find a mean which is good and laudable ; because if the whole were 
bad and blameable, we could not say that the defect was blameable, for the 
defect would be a defect of bad, and so would not be bad. It is right, there- 
fore, that in the mean there should be a good with respect to which one quality 
is said to be bad by exceeding, another bad by falling short. From these argu- 
ments, two conclusions for the solution of the question may be inferred. The 
first is, that fortitude of the soul is moral virtue. The second, that it is a virtue. 
The first is proved; for every habit of choosing a laudable mean is moral 
virtue. Fortitude is such a habit; therefore the major is proved by the argu- 
ment from definition, which is a valid argument in law; ff. De reg. iur., 1. 
omnis definitio ; ff. Depositi, 1. i, at the beginning, and same title, 1. bona fides. 
But the Philosopher so definds moral virtue in Ethics, book ii. The minor is 
proved ; for fortitude is a habit of choosing the mean with regard to fear and 
audacity, as the same Philosopher proves in Ethics, book iv. The argument 
is confirmed thus : Moral virtue is that which is bred in us by “ mos,” that is, 
by custom, and that is why it is called “ moral.” Fortitude is so bred in us ; 
therefore the major is proved by the argument from the formal cause, which 
is a valid argument in law ; ff. Ad leg. Falc., 1. si is qui quadringenta, § quadam ; 
ff. Locati ro, 1. rei, § opere ; ff. De verborum sign., 1. adificia, § perfecisse, and 
same title, 1. qua forma®; i, q. i, detrahe; De bapt., debitum. The minor is 
proved. For in an act of war the sensitive appetite, on account of the dangers, 
inclines a man to flight, as the Philosopher says, and in war anger, which is 
an impetuous feeling and so inclines us to vicious extremes, claims a place for 
itself. But virtue, which is a rational promptitude of the appetite, inclines us 
to the mean ; and this promptitude is bred by repeated acts ; otherwise we 
should not act gladly, and so it would not be virtue, since in the virtuous man 
there ought to be no opposition of appetites, as the same Philosopher says in 
Ethics, book ii. And so the first conclusion is ciear, namely, that fortitude is 
moral virtue. The second conclusion is that it is a virtue. Some authorities 
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prove this as follows: Fear and audacity are opposite feelings; fortitude is 
the virtue between them ; therefore it is only one. The consequence is proved 
thus: For every agent which tends to the increase of one of two opposites, 
tends to the decrease of the other. And so virtue which decreases fear, in- 
creases the opposite, and conversely. This is confirmed thus : Moral virtues 
are fortified by their end ; but the end is single ; therefore the virtue is single. 
The first point is ciear by the argument from the final cause, which is a valid 
argument in law; ff. De quaestionibus, 1. unius, § si servus ; ff. De decur., 1. 
generaliter ; C. De episc. et cleric.; causa xvi, q. i; De appell., ch. cum cessante; 
and De iureiurando, ch. etsi Christus. The second is ciear. For the end of 
fortitude in war is the common good. And any man who makes war for the 
sake of gain is not brave, but rather avaricious. Others hold a different view, 
and say that fear and audacity are not opposite feelings. They prove it thus : 
Fear and audacity are compatible with one another in the sanae respect of the 
same thing; therefore they are not opposites. The consequence holds, 
because, if one of two opposites is established, the other is excluded; ff. De 
instit., 1. sed si pupillus, § si institoria ; ff. De reg. iur., 1. ius nostrum ; De 
verb. sig., 1. hac verba ; Authent., coli, iii. De mand. prine.; dist. xxxii, 
hospitiolum ; and similar passages. The first point is ciear. For a man may 
well wish to make war for the sake of what is good and honourable, and yet 
fear because of God ; or he may make an attack, and thus audacity is present, 
and yet fear that he may be injured, and thus fear is present. This opinion 
is against the text of the Philosopher in Rhetoric, book ii, nor is their reasoning 
valid, for pleasure and pain are opposites in ali cases; and yet the same act 
may give the same man both pleasure and pain. For example, in adultery 
the sensual enjoyment may give pleasure, but the dishonour, pain. So of one 
who throws merchandise overboard into the sea because of a storm ; and so 
in the case in hand the man fears because of the evil present, and dares because 
of his hope. The first opinion, therefore, is the truer; and hence Albertus 
holds that, although there are four extremes, as above, yet they only indicate 
two characters. For whoever is inclined to dare rightly, does not fear; and 
whoever is not inclined to fear rightly, does not dare ; and so he infers a single 
virtue. Others say that there are only two extremes; for if a man fears 
nothing, he dares too much, and so fear and audacity make one extreme. 
Suffice it to conclude from the foregoing discussion that fortitude, which is 
one of the chief foundations of war, taken in the sense of strength of body, 
is not moral virtue ; but taken in the sense of a virtue of the soul, it is moral 
virtue, and a single moral virtue; and it is this which conducts war to a 
right end. _ 


Whether fortitude is a Cardinal virtue ? 

[Ch. xxii.] 

We have discussed the fortitude which is a chief foundation of war, and 
have seen that it is moral virtue and a single virtue. But as I address this 
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treatise to a Cardinal, I ask whether it is a Cardinal virtue. It appears that 
it is not. For magnanimity is not a Cardinal virtue ; therefore fortitude is 
not. The inference holds by the argument from the major, which is valid 
in law; C. De neg. gest., 1. i; ff. De senatoribus, 1. qui indignus ; C. De sacro¬ 
sanctis eccles., Authent., multo magis ; ff. Sol. matrim., 1. ex diverso, § i; C. 
De epi. et cie., 1. si qua per calumniam ; xxxii, q. v, si Paulus ; viii, q. i, si 
ergo ; vi, q. i, imitare ; dist. xl, qualibet; De elect., cum in cunctis. But there 
seems to be more moral virtue in magnanimity than in fortitude, because it 
is nobler and greater, as the Philosopher says in Ethics, in the treatise on 
magnanimity. The first point is ciear, namely, that magnanimity is not Cardinal, 
because then there would be more than four Cardinal virtues. The solution 
is this : The whole of human conduct does not tum on fortitude, like a hmge ; 
therefore it is not a Cardinal virtue, because the word “ Cardinal ” is derived 
from ‘‘ cardo,” a hinge. The consequence holds by the argument from ety- 
mology, which is valid in law; ff. De rebus creditis, 1. ii, § appellata ; ff. in 
prooemio, § discipuli; C. De episc. et cler., 1. decernimus; ff. De verb. sig., 1. 
tugurii ; same title, 1. tugurium © ; ff. De legatis iii, 1. librorum, § quod si papyrus ; 
dist. xxi, cleros ; xvi, q. i, si cupis ; and De praebendis, ch. cum secundum. 
The first point is ciear. For fortitude has to do only with the dangers of war ; 
but few men pass their lives in the company of such dangers. Therefore, etc. 
The contrary is supported by the authority of common speech, which places 
it among the Cardinal virtues, and Seneca, who wrote a special treatise on it, 
agrees with this; and Cicero, in the Rhetoric, divided virtue into these four 
as Cardinal. And this argument from authority is valid in law; C. De sum. 
trinit. et fid. cathol.. Epistola, inter claras ; C. De bonis quae liber., 1. cum 
multa ; ff. De rer. div., 1. in tantum, § cenotaphium. 


Why and in what sense the four Principal virtues are called Cardinal ? 

[Ch. xxiii.] 

As evidence for the solution of the question we must first consider why 
and in what sense they are called Cardinal. Here we must note that, according 
to Albertus, just as the antarctic and the arctic poles are the hinges on which 
the heaven moves, and the hinges on which its doors and gates revolve, so, 
by analogy, those virtues are called " Cardinal ” on which the whole of human 
conduct tums, which if a man possesses, he is called simply “ good,” and 
without which he is not good. So, too, in my opinion, the lords Cardinals are 
so called because they are the hinges of the world, on which the whole govem- 
ment of the world is revolved and fashioned ; and to them it looks to sustain 
the whole weight of its moving govemment and to supply the appointed im¬ 
petus for its motion. The celestial sphere is content with two poles, and these 
are enough ; they are stable and immovable ; they strengthen the order of 
its motion and do not deviate from the place where the human race is fixed. 




Digitized by v^ooQie 



242 


THE LAW OF WAR 


Monastic govemment was content with four hinges, and these sufficed. If, 
when we look for the cause of number, variety, infirmity, our great distance 
from the centre, we have no name for it, yet the freedom of the will might 
supply some kind of cause. But as I have spoken of the Cardinalate in my 
treatise on Ecclesiastica! Censure, I pass by the subject now, and retum 
to discuss the principal question. And because law, as I said, does not fully 
explain the nature of the Cardinal moral virtues, I will give some brief treatment 
of it in order to explain fortitude. 


What is virtue ? 

We must know that virtue, as the Philosopher says, is a habit of choice, 
and as he also lays down in the second book of the Rhetoric, everything that 
exists falis under choice, but that which may be chosen is threefold. 


Of the threefold species of good, and how the Cardinal virtues are derived 

from the good. 

[Ch. xxiv.] 

The good includes the expedient, the pleasurable, and the honourable ; and 
these goods may be either sought after or avoided by choice; and all moral 
virtues have to do with these three. Let us explain each in tum. And first the 
good which is expedient, with which virtue is concemed in one of three ways, 
either by bestowing it, or by receiving it, or by preserving it. A man experi- 
ences in himself no acts of choice other than these; and this inference from 
experience is valid in law, as is proved in ff. in prooemio, about the beginning; 
Authent., coi. i. De monachis, about the end; ff. De legat, iii, 1. si chorus, 
§ his verbis ; C. De vet. iure enucl., 1. ii, § qua omnia ; Sext, De elec., quam sit. 
As to bestowing the expedient, this happens in two ways ; for a man bestows 
either what is his own or what is another’s. If he bestows what is his own, then 
the virtues of liberality and magnificence are practised, and the vices opposed 
to them, namely, avarice and prodigality, meanness and vulgarity. But if he 
bestows what is not his own, then he may either distribute it to those to whom 
it belongs, and this is justice ; ff. De iust. et iur., 1. iustitia ; and Instit., same 
title, § iustitia ; xii, q. ii, cum devotissimam; or he may distribute it to those 
to whom it does not belong, and this is injustice, as appears from the converse 
of the laws just cited, which is a valid argument; ff. De offi. eius cui mand. 
est iurisdictio, 1. i, § huius rei ; ff. Mand., 1. si per procuratorem, § ignorantes ; 
and De his quae fi. a praelat., ch. cum apostolica ; and De conversatione con- 
iugatorum, ch. cum virum. In not rendering things to those to whom they 
belong a man is said simply to be “ bad ” ; xiv, q. vi, si res ; De usuris, cum tu ; 
ff. De usurp., 1. sequitur, § quod autem. It is ciear that justice is Cardinal, because 
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if a man has not justice when he distributes what is not his own, he is simply 
“ bad,” whereas liberality and magnificence, which concem the distribution 
of what is one’s own, are not Cardinal, because one who distributes his own 
ili, is not simply “ bad,” but might well be called “ foolish ” ; and so you have 
one Cardinal virtue, justice, concemed with the bestowal of the good which is, 
expedient. Again, if moral virtue is concemed with the act of receiving the 
expedient, this may occur in two ways. For a man either receives what is his 
own or owing to him, or what is another’s and not owing to him. If he receives 
what is his own or owing to him, and from one from whom he ought not to 
receive it, he sins against liberality and magnificence, yet he is not simply 
“ bad.” But if he receives what is another’s, he is simply “ bad.” Hence the 
law gives remedies against such a person, such as the interdicts, " Vnde vi bon. 
rapt.”; ff. and C., under that title ; actions of theft, and condictions, in accor- 
dance with laws and canons which are explained in each case according to the 
variety of acts. And so by an examination of this second act, namely, the act 
of receiving the good which is expedient, it appears that justice has a Cardinal 
character, whereas liberality and magnificence have not, since the opposite 
of the just man is called simply “ bad,” whereas the opposite of the liberal or 
magnificent man is not. Again, if moral virtue is concemed with the act of 
retaining the good which is expedient, this also may happen in two ways ; for 
a man retains and preserves either what is his own, or what is another’s. In 
the first case by retaining what is his own, and giving it to no one, he sins 
against liberality and magnificence ; but such a man is not simply “ bad,” 
although, if you press the question, a rich man who sees a poor man dying of 
want and gives him nothing, sins mortally. The answer may be that he then 
retains what is not his own, but common, since at a time of such need there 
should be community of goods, as Clement proves by six reasons, xii, q. i, 
dilectissimis, and Augustine, quoted dist. viii, quo iure, and § i. But if a man 
retains what is another's, he is simply “ bad,” and is called “ unjust,” pro- 
vided that he retains it against the owner’s will; and the law provides remedies 
against him, as to which see above. So in the matter of the good which is 
expedient, you arrive at one sole Cardinal virtue, in distributing, in receiving, 
and in preserving it, because its opposite makes a man simply “ bad.” 
Justice is Cardinal; liberality and magnificence are not Cardinal; and this 
is ciear. 

I said in the second place that there was a second kind of good, the pleasur- 
able, with which moral virtue is concemed ; and it is concemed with it in two 
ways, either by bestowing it or by receiving it. In the matter of bestowing it, 
there are the virtues which are found in games, when one bestows pleasure 
on others. And such are friendship, affability, and wit. But these virtues 
are not Cardinal, because they are not necessary to human nature, because 
many persons are great and virtuous who do not know how to conduct them- 
selves aright in such matters. As to receiving the pleasurable, this also may 
happen in two ways; for either a man is chiefly concemed with what is 
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pleasurable, and then he is called simply “ bad,” and the quality is called 
" intemperance ” ; and I mean that a man is “ bad ” by exceeding, for the 
“ insensible ” man, the man who takes no pleasure, is not simply ‘‘ bad,” but 
the man who exceeds is; and so you have temperance as a Cardinal virtue, 
because its opposite makes a man simply “ bad,” and temperance is neces- 
sary to human preservation. But if he is simply concemed with what is 
sorrowful, this again may happen in two ways ; for there are some sorrowful 
things which are apt to stir a man to anger, and then “ gentleness ” comes 
in ; but this is not Cardinal, because it is not necessary that a man should be 
angry, but he is saved by the act from passing to the second extemal act of 
injustice. But if he should pass to the extemal act, then it would be called 
injustice. But there are also sorrowful things whose effect is to inspire fear, 
and then fortitude comes in. For as the man who will not bear what is terrible 
for the sake of the good of virtue is simply “ bad,” fortitude is a Cardinal virtue. 
So much as to the pleasurable good. 

I said, further, that there was a third good, the honourable, and this is 
threefold. One kind concems “ cognizant " virtue, and these are the intellec- 
tual virtues ; and they are knowledge, wisdom, intellect, art, and pradence. 
Another concems “ interpretative ” virtue, involving questions of veracity 
and falsity. Another concems ‘‘ appetitive ” art. 

Let us take the second form, that which concems interpretative virtue. 
I say that the veracity which regards interpretative virtue is not a Cardinal 
virtue, because it does not make a man simply “ good,” nor does its vice make 
him simply “ bad.” For the vice opposed to it is rather “ boastfulness.” But 
the boaster is of three kinds : for he may be a simple boaster, one who boasts 
for the sake of pleasure ; or one who boasts for the sake of honour ; or one who 
boasts for the sake of gain. The first kind of boasting alone is directly opposed 
to veracity ; the others approach another kind of vice. For the first man sins 
only because he is mendacious; but there are two kinds of mendacity: for 
there is the mendacity which is a simple false signification of the voice, and of 
that I have said that it is directly opposed to veracity; the other is a false 
signification of the voice with the intention of deceiving, and that makes 
a man simply " bad,” and falis under the head of injustice. Augustine, in his 
book " De Mendacio,” treats both of these and of other species of mendacity. 
It is quoted in xxii, q. ii, ch. primum capitale. Another form of the honourable 
good is, as I said, that which concems appetitive virtue. And it concems it 
in two ways. Either “ essentially,” and such are the moral virtues which 
I mehtioned above. Or ‘‘ significatively,” and such are glory, and worldly 
goods ; and the virtues concemed with this form of the honourable good are 
magnanimity and , and these are not Cardinal virtues. For many 

men are virtuous who do not desire the honours which they deserve. But if we 
speak of the honourable good which concems cognizant virtue, then there are 
the intellectual virtues : knowledge, intellect, art, pradence. The first three 
are not Cardinal, because they are not necessary to human life ; but pradence 
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is necessary to the good. Nay, it is impossible that any one should be virtuous 
without prudence ; for prudence regulates the other virtues. 

These considerations show us how fortitude, which is the object of the 
discussion, is a Cardinal virtue. And we see how they are four in number, and 
deducible from the threefold good which may be either sought after or avoided, 
and the threefold virtue of the soul, namely, justice, temperance, fortitude, 
and prudence, which last is not only Cardinal, but is head and chief among 
them ali. 

This has been in some measure a digression ; but I may be excused, because 
I have not presumed for jurists alone to explain the nature of fortitude, which 
has been the principal subject of the discussion. 


How and in what sense a man may be called “ brave ” in war. 

[Ch. xxv.] 

My next question is whether a man may be called “ brave,” even though 
he has not been trained in the dangers of death in war. It appears that he 
may; for fortitude is necessary to human goodness, since it is Cardinal, as 
I showed in the last question, and human goodness is possible without warlike 
training. Therefore the consequence is proved by the argument from con- 
junction ; ff. De neg. gest., 1. atqui natura ; dist. iv, denique ; dist. vi, nunc de 
superfluitate. The first point is ciear from the citations to the last question. 
Also Cicero says that fortitude is the deliberate facing of dangers and endurance 
of hardships. But this is possible without any warlike act; and so the con¬ 
sequence is proved by the argument from consequence destroyed, which is a 
valid argument in law; ff. De rebus creditis, 1. ii, § ii; C. De furt., 1. apud 
antiquos, the word quam; ff. De in integr. restit., [nemo] non videtur. The 
Philosopher says the contrary in the fourth book of Ethics. And this is why 
the oath of the soldier contains a promise not to shrink from death; ff. Ex 
quibus causis maior., the last law but one; and C. book x. De his qui non 
imple, stip., 1. i. For the solution of the question we must observe that the word 
“ fortitude " is commonly used to denote all firmness of mind, and this is a 
quality common to all the virtues; for inconstancy of mind meets with re- 
proach and with the reprobation of law; xxxii, q. v, horrendus ; De iure- 
iurando, quemadmodum ; ff. De adulteriis, 1. si uxor ; ff. De decur., the last 
law but one ; ff. De neg. gest., the last law but one ; De reg. iur., book vi, rule 
quod semel, and rule mutare. And in this sense there could be no doubt that 
a man might be brave without meeting the dangers of war. But the striet 
meaning of “ fortitude " is, a special virtue which inspires a man to meet and 
await dangers for the sake of avoiding the evil of dishonour. Now the bad is 
threefold : the injurious which is opposed to the expedient, the sorrowful which 
is opposed to the pleasurable, dishonour which is opposed to the honourable. 
But the good of the soul which is honourable is to be preferred to the expedient 
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and the pleasurable goods, just a? the rational soul is to be preferred to the body; 
xii, q. i, prcecipimus ; xxiv, q. iii, si habes ; C. De sacrosanctis ecclesiis, 1. san¬ 
cimus ; De poenit. et rem., cum infirmitas. This leads ns to the conclusion 
that there are three moral virtues which are necessary before a man can be 
called good and virtuous. There is one which fixes his mind to prefer the honour- 
able to the expedient, and this is justice; Instit., § iustitia ; xii, q. ii, cum 
devotissimam. Another strengthens his mind to prefer the honourable to the 
pleasurable, and this is temperance ; dist. vi, pal., sed pensandum ; and De 
constit., nam concupiscentiam. Another strengthens his mind to bear sufferings 
rather than incur the evil of dishonour, and this is fortitude ; C. book x, De 
athlet., the single law ; C. De his qui non implet, stip., 1. i, in the same book ; 
vii, q. i, § hinc etiam. And this is the fortitude which is the subject of our 
discussion. And these are rightly called Cardinal, because they are necessary 
to human goodness, and any one of them defends itself and any one of the 
others. Take an example. A woman tempted to adultery by promises defends 
herself by temperance ; £f. De rit. nup., 1. palam ii. If she is tempted by terror, 
she defends herself by fortitude; xxxii, q. v, [. Lucretiam ] proposito, § Lucretiam, 
and [ch.] § [fieri] non potest fieri and [ch.] § finge, de pudicitia ; xxxiv, q. i, 
non satis. But if she is tempted by rewards, she defends herself therefrom 
by justice ; xii, q. ii, cum devotissimam. Fortitude may also be illustrated 
in this way; for if she hesitates on account of fear, she defends herself by 
fortitude; xxxii, q. v, ch. [ Lucretiam ] proposito, and [ch.] § finge, de pudicitia. 
If she is tempted by the pleasurable sensations, then she defends herself by 
temperance; xxxii, q. v, non potest, and ch. nec solo, and ch. qui viderit, and 
ch. non moechaberis. If by rewards, then she defends herself by justice, because 
it is as unjust to sell the good which is honourable as that which is spiritual; 
i, q. ii, quam pio ; De simonia, throughout. If she is tempted by false reasons, 
then she defends herself by prudence; and so one of the Cardinal virtues 
strengthens her mind to prefer the honourable to the expedient, namely, 
justice; another, to prefer it to the pleasurable, namely, temperance; another, 
to bear sorrows for the sake of guarding the good and excluding the evil of 
dishonour, namely, fortitude. But prudence regulates the others, and so ought 
to be included among the Cardinal virtues. 


It is furiher to be noted that war is undertaken in two ways. 

[Ch. xxvi.] 

It is undertaken in one way because of an act of war on one side or the 
other; ff. De captivis, 1. in bello, and 1. postliminium; C. book xi, De gladi., 
the single law. It is undertaken in another way because of an expectation 
of bodily danger, even without actual attack, but only if there should be 
a danger which might probably be resisted ; otherwise it would not be a war, 
just as it is not war when a robber is hanged or any one else is brought to justice. 
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If war is undertaken for an actual attack on one side or the other, fortitude 
is not concemed with those dangers only, for then it would not be Cardinal, 
since many men are virtuous who have had no training in such dangers. But 
if it is undertaken in the second way, then fortitude is concemed with those 
dangers generally, as we say of a woman who faces dangers in order to protect 
her chastity. In her case there is no war in the first sense, but in the second 
there is, and yet fortitude is present. We must note, however, that fortitude 
is not concemed with all warlike dangers. For if one man attacks another and 
defends himself, he is not brave ; otherwise we should have to say that a dog 
is brave and shows fortitude. But when a man faces warlike dangers for the 
sake of avoiding the evil of dishonour, then he is brave. Hence the Philosopher -— 
says that a man is not made brave by necessity ; hence, also, cause xxiii, q. iv, 
Nabuchodonosor, and ch. de Tyriis ; De Pcenit., dist. ii, sic enim. Thus we 
reach a solution of the question proposed when we ask whether fortitude is 
concemed with the dangers of death and war; and we must say that it 
is not, as was illustrated in the case of the woman. In a second sense, 
inasmuch as the extreme act of fortitude is concemed with the dangers of 
death, we must say that it is, because virtue is concemed with what is diffi- 
cult. In a third sense, inasmuch as it inclines us to meet the danger of death, 
should occasion arise, we must say that it is, because virtue extends to the 
limits of a man’s power; De Coelo et Mundo, book i. 


Which is the chief act of fortitude in war? 

[Ch. xxvii.] 

But I ask, which is the chief act of fortitude in those who are at war, 
awaiting the enemy, or attacking them ? And it seems that attack is the chief 
act of fortitude. Firstly, because, as the Philosopher says in the second book 
of the Ethics, in the treatise on liberality, it is more virtuous to give than to | 
receive. Also it is written in Ecclesiasticus, ch. iv, “ let not thine hand be 
stretched out to receive, and closed when thou shouldest repay.” Hence the 
text, " it is more blessed to give than to receive ” ; xvi, q. i, fircedicator ; and 
De celebr. missar., cum Marthce ; De donat., ch. i. Therefore, by analogy, 
it is more virtuous to attack than to await, because one who attacks gives, and 
one who awaits receives. Moreover it is more virtuous to do well than to receive 
well, as the same Philosopher shows. This is proved thus : For if it is better 
to do than to suffer in the virtues generally, it follows that it is better to do 
well than to suffer well. The consequence holds by the argument from con- 
nexion, which is a valid argument in law; ff. De neg. gest., 1. atqui natura ; 
dist. iv, denique ; dist. vi, quia de superfluitate. But he who attacks gives well, 
he who awaits receives well; therefore it is more virtuous to attack. More¬ 
over, it is better to do well than not to do ili; and in this connexion it is not 
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enough to abstain from evil, unless we also do good ; for this act of doing good 
leads to a better end, since in actions it is the end that is weighed, and from 
that the action takes its name. The consequence holds by the argument from 
the end, which is valid in law ; ff. De ritu nupt., 1. si quis ; ff. De iur. fisci, 
1. non intelligitur, § si quis palam ; ff. Communia praed., 1. receptum ; ff. De 
auro et arg. legat., 1. et si non sint, § perveniamus. But to attack is to do well, 
to await is not to do ili, that is, not to flee ; therefore it is more virtuous to 
attack than to await. Further, that which is more difficult is more virtuous. 
For even an opinion on a law is only given on a difficult and doubtful matter ; 
ff. De Carbon. edicto, 1. quod Labeo ; and ff. Ad municipalem, 1. i, at the end. 
But to attack is more difficult than to await; for a tired man can await, but 
he can not attack. The major is proved by the same Philosopher, in the treatise 
on fortitude, for an act of fortitude is specially concemed with what is difficult 
and terrible. Moreover, that which is more lovable is more virtuous ; for acts 
of virtue are by their nature lovable, as the same Philosopher says; and this 
is proved by De Poenit., dist. ii, ergo, and ch. corpus, and ch. proximos. But to 
attack is more lovable. And observe how it brings more advantages to the 
commonwealth, and more things in the same genus are preferred to fewer: 
Authent., De consan. et uter, frat., at the beginning ; De sent. excom., cum pro 
causa ; iii, q. iv, Engeltrudam ; De offi. delegat., prudentiam, at the beginning ; 
because to expel the enemy is more useful than to await them. Moreover, a 
thing which is more praiseworthy is more virtuous, because moral virtue is a 
praiseworthy good; but to attack is more praiseworthy than to await. For, 
as a rule, those who attack are more praised than those who flee. To the 
contrary is the text of the Philosopher in Ethics, book iii, in the treatise on 
fortitude, where he says that the greater act of fortitude is to endure. Albertus 
and Custratius hold the same opinion on the point. 

By way of evidence on this question, we should observe that, according 
to the dictates of right reason, it is not right always to attack, nor always to 
flee, nor always to await ; for sometimes it is expedient to attack, sometimes 
to flee, sometimes to await. From which it appears that acts of fortitude 
are threefold; namely, attack, flight, and waiting. And that a brave man 
should sometimes flee is obvious by reason, for one should flee from dangers 
which are beyond a man’s strength. For if one man alone should wish to 
attack a thousand, or to await their attack, he would not be brave, but 
audacious and rash, as the same Philosopher says in the same passage. Acts 
of fortitude, then, are threefold; namely, attack, flight, and waiting. And 
among these the least is flight. This is proved thus: For an act which is 
less difficult than others is the least of those acts, since art and discipline are 
concemed with difficult things. But to flee is easier than to attack or await. 
Therefore, &c. Moreover, an act which is assimilated to a worse vice is the 
least act. This is proved by the argument from extremes, which is valid in law ; 
ff. Communi divid., 1. arbor ; and ff. Si quis ius dic. non obtemp., 1. i; and 
ff. De stat, hominum, 1. quaritur. So it is in the case proposed. For by flight 
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a man is assimilated to fear, which is a worse vice than audacity, as the same 
Philosopher says in the same passage. 

Secondly, I say that waiting is the more important act. This is proved ; 
for it is more virtuous to do good aright than to receive it aright. Therefore 
it is more virtuous to suffer evil aright than to do it aright. The consequence 
holds by the argument from opposites, which is valid in law; ff. De act. emp., 
1. Iulianus, § procurator ; ff. De instit., 1. sed si pupillus, § si institoria ; ff. De 
verb. sig., 1. hac verba. But one who attacks does evil rightly to the attacked, 
whereas one who awaits an attack, suffers evil rightly from the attacker. 
Further, an act which is more difficult is more important. This has been 
proved above many times. But waiting is more difficult than attacking. This 
is proved thus: For if an attack is made, it is made after the manner of one 
who is stronger, and with the hope of escaping; otherwise, if there were no 
hope of escape, right reason would not dictate an attack. But in waiting, it 
is the less strong who awaits the stronger. But it is more difficult to conduct 
oneself rightly in face of a stronger than in face of one less strong, as is obvious. 
This is confirmed thus : For in waiting, one has to control great fear amid bodily 
sufferings. But in attacking, one need not control so great a fear. Therefore, &c. 

Further, waiting and enduring denote continuance and perseverance, and 
in the genus of what is good that which is more continuing is better; De 
Pcenit., dist. iii, irrisor ; De Poenit., dist. ii, pennata, and ch. non revertebantur ; 
ff. De in rem vers., 1. si pro patre, § et versum. But attack denotes an impetus 
of short duration proceeding from anger ; ff. De adulter., 1. si adulterium, § im¬ 
perator ; C. same title, 1. Gracchus ; and ff. De reg. iuris, rule quod calore. 

. Moreover, waiting brings one face to face with the dangers of death, 
and they are then difficult and fearful, as the Philosopher says in Rhetoric, 
book ii. Therefore, &c. 

We infer, then, that waiting is the more important act of fortitude, 
although the vulgar, who judge incorrectly, are of the contrary opinion. But 
if what I said about flight being an act of fortitude appears inconsistent 
with what I wrote above in this treatise, in the article on the duties of 
a general and soldiers, where I said that soldiers ought to keep the oath by 
which they ha ve swom not to flee, &c., the solution is ciear from what has 
already been said; for where dangers are beyond a man’s strength, he ought 
to flee ; xxiii, q. iv, displicet; John, ch. viii, Matthew, ch. x, quoted vii, q. i, 
§ hoc observandum. But where dangers are not beyond a man’s strength, but 
there is some small hope, then what I have just said holds. The answer to the 
citations to the contrary is ciear if we run through them singly ; but we must 
add one thing, which is, that the vulgar applaud and love those who attack 
more than those who wait. Hence what the Philosopher says on the same 
subject, that nothing prevents hired soldiers being more useful in States than 
brave men, for the former barter their life for a trifling gain, and flee and attack 
without the dictation of reason, whereas brave men neither flee nor attack 
without the dictation of reason. 
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How many kinds of fortitude are practised in war ? 

But I ask, how many kinds of fortitude are practised in war ? Solution: 
There are six likenesses of true fortitude, which is a moral virtue between 
audacity and fear, and these six are practised by soldiers in war. 

The first is that which inspires men to attack manfully in war for the 
sake of glory and honour, seeing that men applaud those who do so, and blame 
the timid ; and on this see C. book xii, De re milit.; ff. Ad leg. Aquil., 1. qua 
actione, § in colluctatione ; De pub. iudic., throughout. 

The second, which is called “ political,” is that which makes men brave 
because of the fear of bodily or pecuniary punishment, which is imposed on 
the timid and those who flee in war; and this is called " political,” because it 
is found among citizens, and such fortitude is servile; De Poenit., dist. ii, 
§ sicut secta. 

The third is that which is called " military,” by which men are brave 
because they know the arts of war, like the Teutons and other expert mer- 
cenaries. Experience, the mistress of things, induces this kind of fortitude; 
ff. De leg. iii, 1. servis, § ornatricibus ; and Sext, De elect., ch. quam sit; and 
as the Philosopher says in the treatise on fortitude, mercenaries fight with 
others like armed mpn with unarmed. And they are ready to attack and ready 
to flee. To-day, however, they extricate themselves more easily, because they 
lift a finger and pull down visors, and they surrender, and are dismissed at once, 
as is their custom among themselves. 

The fourth is the fortitude inspired by rage; for rage is a thing that 
impels men to danger, and it is sometimes helpful in war, because men are 
bolder, and the impulse of anger induces this kind of fortitude; ff. De adulter., 
1. si adulterium, § imperatores ; and C. same title, 1. Gracchus ; and ff. De reg. 
iuris, 1. quod calore. 

The fifth is that which hope inspires; for some men attack manfully 
because of the hope of victory, for in them the hope of power is stronger 
than the sensitive reason; De constit., nam concupiscentiam; dist. vi, sed 
pensandum. 

The sixth arises from ignorance; for men sometimes attack and await 
in ignorance of the dangers which threaten them, who would nevertheless flee 
if they knew of them. In this case a man is like an infant, and does not see 
what he is doing ; C. De fals. mone., 1. i; ff. Ad leg. Com. de sica., 1. si infans. 

These are the kinds of fortitude ordinarily practised by soldiers in war. 
But if you wish to know which among them approaches most nearly to virtue, 
you should observe that they are all merely likenesses of true fortitude; for 
in true fortitude, as in any virtue, the act must be done consciously. For there 
is na virtue in those who act in ignorance, because prudence, which is a state 
of the intellect, ought to control every act of virtue. Secondly, virtue must be 
chosen. Thirdly, it must be chosen because of its own intrinsic goodness, and 
not because of any extrinsic good. Fourthly, the act must be steadfast and 
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lasting. Fifthly, it must be done gladly. Sixthly, it should be difficult, for art 
concems difficult things. Ali these qualities are required in true fortitude, 
whether in attacking, or in awaiting anything terrible and difficult. These 
considerations show us which of the above more nearly resembles true fortitude, 
and which does not. For ali except the last resemble it in being conscious, 
and so the last is least like it in this point. In the point of being deliberately 
chosen, the others agree with true fortitude, except that which arises from rage. 
But in the need for being chosen for its intrinsic goodness, they ali fall short 
of true fortitude; for the first is chosen for an extrinsic good, namely glory, 
another for the sake of avoiding a penalty, another for gain and pay, another 
for hope of victory. But the first, or “ political,” fortitude, which is chosen for 
honours and glory, is nearer to true fortitude, because of its more honourable 
end. For honours are significant of the virtues, and such men do more towards 
the public good, for they devote themselves more manfully to wars, as in the 
example given by the Philosopher, of Hector, who conducted himself thus in 
affairs of war. 


Whether a brave man in war ought to await death rather than to flee ? 

[Ch. xxviii.] 

Thirdly, I ask whether a brave man in war ought in some cases to await 
death rather than to flee from the war, when by flight he might escape it. And 
it seems that he should not wait for death ; for one ought to choose that which 
is more pleasurable rather than that which is less so, as the Philosopher says 
in Rhetoric, book i. But life is more pleasurable than death ; therefore, flight 
and life should be chosen, rather than waiting and dying. The Philosopher 
seems to say the contrary in Ethics, book iv, in the treatise on fortitude, and 
in book iii, in the treatise on the voluntary and the involuntary, and also in 
the treatise on magnanimity, where he says that a man should die rather than 
commit a base act. 

Solution : We must observe for our guidance that the question may have 
a double foundation. One is the foundation of truth and faith, based on our 
belief in another life of blessedness. And according to this foundation the 
question would not admit of serious doubt; for if a man were fighting against 
the infidels, and if his flight would cause the death of many of the faithful and 
save himself alone, then he should rather choose to wait and die. And the 
reason is, that by fleeing he wins his bodily life, whereas by waiting and meeting 
the death of the body, he wins the life of the soul, which is without comparison 
nobler, and therefore to be chosen. 

The second foundation of the question concems those who live according 
to the law of nature, without belief in a future life; and then the question 
admits of doubt and various opinions. Some say that the death to be expected 
may happen in many ways. In one case it may be quite certain that death 
must happen if a man waits, and there may be no hope of safety except in 
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flight. In another case, although there may be some probability of death, yet 
there may be some hope of life without flight. In this second case they say 
that a man should observe the authority of Aristotle and other philosophers, 
who say that he ought rather to die, that is, to fight like a man. But in the 
first case they say that he ought in no wise to wait for death. They prove 
this by the argument that of two ilis the less should be chosen ; dist. xiii, nervi ; 
and this is a first principle of morals. But flight is a less ill than waiting to 
die. That it is a less ill is proved by the argument that a thing which causes 
the loss of fewer good things is a less ill than that which causes the loss of 
more ; but death destroys everything ; Authent., De nupt., § deinceps; and 
Physics, book ii. In flight, the only good thing lost is moral fortitude. There- 
fore, &c. Moreover, if it were better to die, it could only be because to die is 
an act of virtue; but this is false, for an act of virtue either is happiness, or 
tends to an act of happiness. But death destroys happiness. Therefore, &c. 
Moreover, if in this case death ought to be chosen, it would be because fortitude, 
which is a moral virtue, inclined to this course. But this is false, for moral 
virtue does not tend to the corruption of nature, but rather to its conservation. 
For laws have been made with this object; dist. iv, facta sunt; but death 
tends to destruction ; Authent., De nupt., § deinceps. Moreover, if a man 
ought rather to choose this course, it would be for the sake either of his own 
good or of another’s. It is not for his own, because death extinguishes ali good, 
as was shown above. It is not for another’s. because he cannot win for another 
as great a good as he loses for himself, since he ought to love himself more than 
others; C. De servit, et aqua, 1. prceses. The conclusion is thus confirmed. 
For it appears that the most virtuous soldiers used to flee in war, without 
sacrificing truth and faith, as in the time of Charles the Great. 

Others hold exactly the opposite view, namely, that a man ought to wait 
and die rather than flee. And they prove it thus : For any man knows that 
he must needs die ; therefore, if he dies bravely, he only loses that in which he 
believes a present to differ from a future death. But these two do not differ 
in any matter of losing or preserving the good things of virtue, but only in 
retaining them for a longer or shorter time. They also argue that a thing 
whereby more good things are acquired and fewer lost is more to be chosen; 
and so it is in the case proposed. Therefore, &c. This minor premise is proved 
thus : For if a man dies, he wins an act of fortitude, which is most noble. If 
he flees, he wins nothing, save a continuance of what he had before as long as 
his life lasts, and so he wins time. The conclusion is thus confirmed. For it is 
certain with regard to the pleasures of the body that men would rather choose 
to live a short time pleasurably than a long time in pain ; therefore this should 
rather be chosen where the question concems the pleasures of the soul. 

I believe the first opinion to be true, because, as I said in another article, 
the acts of fortitude gre attack, flight, and waiting. For a man should not 
always be pressing on, nor always fleeing, nor always waiting; he should rather 
follow the dictation of reason. 
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Whether a soldier should be punished with death, who bravely charges the enemy 
with his cotnpany and utterly routs them, contrary to the commands of 

the generat ? 

[Ch. xxix.] 

Fourthly, I ask this: Suppose the general of an army has commanded 
that no one should charge the enemy on pain of death. A certain very active 
soldier, with a large company under him, contrary to the generaTs command, 
charged the enemy, and by his activity utterly routed them. The question is, 
whether he should be punished with death. And it seems that he should; 
for the text says that in war one who does a thing forbidden by the general, 
or disobeys his commands, is punished with death, even if what he does tums 
out well; ff. De re militar., 1. desertorem, § in bello. This is proved by the laws 
which secure that persons bound to obey should be held to obedience; ff. 
Mandati, 1. si remunerandi, § si [pignus ] passus (?) , and 1. sed Proculus ; ff. Ad 
Macedon., 1. sed etsi, § ii; ff. Ad leg. Aquil., 1. si servus servum, § et si puerum ; 
C. De neg. gest., last law ; and similar passages. It is thus confirmed : For an 
evil is not excused because of a good which follows from it; dist. Ivi, unde¬ 
cunque ; De Poenit., dist. i, non sufficit. It is also confirmed thus: For acts 
are not to be judged by the event; xv, q. i, illa, and ch. non est; xxiii, q. v, 
de occidendis ; ff. De neg. gest., 1. sed an ultro, § i; ff. Mand., 1. qui mutuam, 

§ sumptus ; ff. De contraria tut., 1. iii. Therefore the signal event in this case 
will not be considered, but rather the preceding obedience. 

Arguments to the contrary are these : A penalty which ought otherwise 
to be imposed on one who attempts a thing forbidden by a law, or by the com¬ 
mand of the prince, is remitted for the sake of skill and a great Service effectively 
rendered. This is proved by ff. De poenis, 1. ad bestias ; xxii, q. ii, ch. quceritur 
cur Patriarcha. 

Solution: I hear that the lord Richard Malumbra determined that an 
offender should escape, for his great skill, the penalty imposed by the said law 
ad bestias ; and the ch. quceritur cur Patriarcha might also be quoted. Yet 
I do not think that this opinion is true; nay, it is obviously contrary to the 
text ff. De re militari, 1. desertorem, § in bello. Nor do the laws cited to the 
contrary conflict; for it is one thing that a man should not incur a penalty 
imposed by a law or by a man, another thing that after the penalty has been 
incurred it may be remitted by the prince. Those laws do not prove that the 
penalty is not incurred; but they rightly prove that it may be remitted by 
the prince, and so they assume that it has been incurred, as both texts prove, | 
if properly examined. 


Whether quarter should be granted to the general of a war when captured ? 

[Ch. xxx.] 

Fifthly, I ask this : Suppose the general of a war is captured by the enemy, 
should quarter be granted to him, or should he be punished ? And it seems 
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that quarter should be granted, by xxiii, q. i, ch. noli, at the end. For example, 
the text, “ as violence is rightly meted out to one who fights on and resists, 
so quarter is granted to the vanquished or the captured." This is proved, for 
a text says that one is bound to spare one’s enemy; ii, q. v, quanto, at the 
end. For example, the text, " because, just as it is right that we should be 
severe on those who persist in their contumacy, so we ought not to refuse pardon 
to the humbled and the penitent.” 

An argument to the contrary is that a captive becomes the slave of the 
enemy ; ff. De captivis, 1. hostes ; and ff. De verb. significatione. 

Solution: I believe the first statement to be true, namely, that quarter 
should be granted to one who humbles himself and does not try to resist, unless 
the grant of quarter gives reason for fearing a disturbance of the peace, in which 
case he must suffer. This is proved by the text in ch. noli, at the end, where 
it says, “ especially when disturbance is not feared "; and Hugo and the 
Archdeacon explain that “ especially ” is used for “ only,” so that the sense 
of the passage is that quarter is to be granted only when disturbance of the 
peace is not feared, and otherwise not. And it is said that on that interpreta- 
tion Charles caused Conradin to be beheaded. 


Of those who are bound to participate in war, and of those who 
participate without being bound. 

[Ch. xxxi.] 

Fourthly, it remains to consider those who are bound to participate in 
war, and those who participate without being bound. 


Whether vassals are bound to participate at their own expense, when 
a lawful war is begun by their lord ? 

And I ask, first, whether, if a lord begins a lawful war, his vassals are 
bound to join in it with arms and horses, and at their own expense. And it 
seems that they are, because they are bound by the force of their oath to help 
their lord ; xxii, q. v, de forma. Innocent, in De iureiur,, ch. sicut, holds that 
they are not bound, unless they have undertaken this obligation by special 
agreement, since they are not bound to render personal Services. Conclude on 
this point that vassals are not bound by law, except to the duties contained 
in xxii, q. v, ch. de forma, unless they have undertaken the obligation by special 
agreement. 
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Whether the subjects of a baron, who begins a war against his king, are 
bound to hdp the baron against the king ? 

[Ch. xxxii.] 

Secondly, I ask this: Suppose a baron of the King of Spain begins a war 
against the king himself, and commands ali his men to help him in the war 
against the king, are they bound, when they have swom to help him against ali 
men ? And it seems that they are, for it is a serious thing to break faith ; Qui 
cleri, vel voventes, veniens, and the following chapter; ff. De consti. pecunia, 

1. i. Also general words are to be understood generally ; ff. De legat, praestan., 

1. i, § generaliter. Also because an oath is binding, unless one is absolved from 
it; xv, q. vi, chs. ii and iii. The contrary is true ; for a baron who begins a 
war against the king breaks the lex Iulia maiestatis ; ff. Ad leg. Iui. maiest., 

1. i, and 1. ii; vi, q. i, § verum, the words quisquis cum militibus ; dist. lxxix, 
ch. ii. For the King of Spain is the prince in his own kingdom. Also, one who ^ 
helps another to sin does not give help at all; xiv, q. vi, si res ; nor would his 
command excuse them ; ff. De oblig. et act., 1. servus ; xi, q. iii, non semper, 
and ch. qui resistit, and ch. si dominus. Nor does the oath bind to this, because 
it was not meant to be a bond of iniquity ; xxii, q. iv, inter cetera ; Sext, De 
iureiur., ch. i; and the notes to De iureiurando, ch. petitio. 


Whether subjects are bound to help first a baron who begins a war against 
another baron, or the king who begins a war against another 
king, both commands being received ai the same time ? 

[Ch. xxxiii.] 

My third question is this: A baron of the King of Spain begins a war 
against another baron, and the King of Spain begins a war against the King 
of Granada. The baron summons men to help him ; but the king summons 
the same men to help him ; and the summonses are simultaneous. Whom 
are they bound to help first ? 

It seems that they should first help the baron, for they are his subjects 
by reason of fealty and by reason of jurisdiction ; Authent., coli, vi, De quae¬ 
store, § si vero. But they are the king’s subjects only by reason of his general 
jurisdiction, and so the two reasons prevail over one; Authent., De consang. 
et uter, frat., § i; Sext, De re iudic., cum esterni ; dist. xiii, can. i. 

To the contrary is the argument that persons summoned by the king 
are summoned to a higher tribunal, and so this summons should be preferred ; 
ff. De re iudic., 1. contra pupillum, last section ; dist. xviii, si Episcopus. Also 
because the king summons them for the common good and the defence of the 
crown, and so they are bound by the law of nations to obey ; ff. De iustitia et 
ime, 1 . veluti ; dist. i, ius gentium ; xxiii, q. iii, fortitudo, and q. viii, ch. omni, 
and ch. si nulla. For in defence of one’s country it is lawful to kill a father; ff. 
De relig. et sumpt. fun., 1. minime. And this is the true view. 
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Whether the non-liege vassal of two loris, suntmoned by both at the same time, 
is bound to help both, or one, and if so, which ? 

[Ch. xxxiv.] 

My fourth question concems a non-liege vassal of two lords, a case which 
may arise by reason of different fiefs; Sext, De supl. negl. praelat., grandi. 
If each of the lords requires him at the same time to help him in war, is he 
bound to help both, or one, and if so, which ? 

It appears that he need help neither, since the two claims cancel one 
another by their coincidence ; ff. De usufr., 1. quotiens ; De Poenit., dist. i, 
§ hoc idem , words Christus ait; xxi, q. i, ch. i. 

It appears that he must help both ; otherwise he will lose his fief, because 
a difficulty of performance on the part of the promisor does not discharge an 
obligation ; ff. De verb. obi., 1. continuus , § illud. Also, a man can serve two 
masters; ff. De operis libert., 1. duorum. Some say that he may choose, on 
the analogy of the slave of two masters, who, if he sees both masters being 
killed, may help which he likes ; ff. Ad Silianum, 1. si quis in gravi , § si cum 
omnes. Others say that he must help that master to whom he first took an 
oath ; Vsus Feudorum, De prohib. feud. alien., 1. imperialem , § illud ; ff. Lo¬ 
cati, 1. in operis ; C. Qui potiores in pign. hab., 1. ii. For he is bound to keep 
the earlier fealty ; dist. 1, quia sanctitas tua ; Qui cleri, vel vov., veniens. 

It is safer, however, for him to serve the first personally, and the second 
by means of a substitute, if the nature of the fief allows this ; C. De caduc. toll., 
the single law, § sin autem. Nor does it matter that his oath to the second saved 
his fealty to the first, which is of the nature of a non-liege man, because by 
serving the second by means of a substitute he does not injure the first, which 
was what the oath to the second saved. 


Whether a vassal is bound to help his lord against his father , or a father 

against his son ? 

[Ch. xxxv.] 

My fifth question is whether a vassal is bound to help his lord against his 
father, or a father against his son. The gloss on xxii, q. v, ch. de forma, puts 
the question and holds that he is. For a son is bound to his father only by the 
tie of nature, but a vassal is bound to his lord by the tie of an oath ; see the 
chapter de forma, above cited. The text in Vsus Feud., ch. quemadmodum feud. 
amit., proves this. The gloss on xi, q. iii, ch. quoniam milites, somewhat 
inclines to the contrary view. I should think that the quality of the assistance 
to be rendered should be considered. 
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Whether a Citizen of two States is bound io help one against the other ? 

My sixth question is whether a Citizen of two States is bound to help one 
against the other. Solution : Apply what was said of a vassal with two lords. 


Whether a vassal summoned by his lord is bound to foUow him in parts 
beyond the sea to fight against barbarians ? 

[Ch. xxxvi.] 

My seventh question is this: A lord wishes to go to remote parts, say 
beyond the sea, to fight with the barbarians ; is a vassal, summoned by him, 
bound to follow him to the war ? Solution : If the lord is of such status and 
condition that his predecessors and he himself have been accustomed to make 
such expeditions, and his vassals to follow him, then the vassal is bound, on 
the analogy of the freedman, who is bound to render the usual Services ; ff. De 
operis lib., 1. opere, and the last law but one; ff. De pign. act, 1. [qui] vel univer¬ 
sorum. A reasonable allowance for moderate expenses, however, will be made 
by the lord. But if his status is such that he cannot and has not been accus¬ 
tomed to make such expeditions, then the answer is the contrary; ff. De 
operis lib., 1. quod nisi, last section ; ff. De arbit., 1. si cum dies, § si arbiter. 
TTiis subject is also treated in Speculum in Speculo, tit. De feudis, § ipsum. 


Whether slaves are bound to follow their lord to war everywhere ? 

[Ch. xxxvii.] 

My eighth question is whether slaves are bound to follow their lord to 
war everywhere. About them there is no doubt, since the lord has full power 
over them, provided he does not treat them with excessive cruelty; ff. De his 
qui sunt sui vel alien. iuris, 1. i and 1. ii. 


Whether freedmen, when summoned, are bound to foUow their 
patron to Urar ? 

[Ch. xxxviii.] 

My ninth question concems freedmen. Solution: Freedmen are bound 
to render the usual Services, and unusual Services cannot be imposed on them ; 
ff. De operis lib., 1. quod nisi, § si vag ff. De procur., 1. sed haec, § ii. 
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Whether cultivators, when summoned, are bound to follow their lord to war ? 

[Ch. xxxix.] 

My tenth question is whether cultivators are bound to go to war when 
summoned by their lords. Solution : Cultivators are divided into “ ascripticii ” 
and ‘‘ censiti.” Those who are bound to the soil by a written document are 
called " ascripticii,” and two documents are concemed, one to constitute, the 
other to prove, their status. By the first they promise the lord of the soil 
never to depart from it; by the other they confess themselves “ ascripticii ” ; 
and as to these documents see C. De agrie, et censitis, 1. cum scimus. And 
between these and slaves there is practically no difference ; C. same title, 1. ne 
diu. And I say “ practically,” because they do differ in this, that a slave may 
be alienated either with his “ peculium ” or without; 1. ne diu ; an “ ascrip¬ 
ticius,” only with the soil; C. same title, 1. ii. Also, " ascripticii ” may be 
ordained, even without the consent of their lord, in the possessions to which 
they are “ascripti” ; Authent., De sanet, episc., § ascripticios; but slaves 
may not. Also, “ ascripticii ” contract a marriage, with the knowledge and 
silence of their lord, without changing their condition; C. De agricol. et censitis, 
last law; but slaves who contract marriage, with the knowledge and silence 
of their lords, are freed from the servile condition; Authent., De nupt., § si 
vero. From this it is as ciear as day that the right which lords have over 
“ ascripticii ” is a right related to the possessions to which they are " ascripti.” 
And so it appears that, if they are summoned by the lord to extraneous 
personal Services, they are not bound to obey, except by special agreement 
to that effect. " Censiti,” however, are those who are bound to render some- 
thing certain annually; C. Quib. caus. coloni, 1. ii. They also differ from 
“ ascripticii ” in this, that " ascripticii ” are bound to render something 
uncertain, for instance, a third or a fourth of the fruits, whereas " censiti ” are 
bound to render a thing certain ; and our conclusion in their case is as above. 
We may infer from this that neither “ coloni ” nor " inquilini ” can be compelled. 


Whether a lord may summon those who are aUied with him 
to help him in war ? 

[Ch. xl.] 

My eleventh question is whether a lord may summon those who are allied 
and leagued with him to war, so that they will be bound to help him. Solution : 
Allies are fully free, although they are bound to certain things by agreement; 
ff. De captivis, 1. non dubito. In these cases, however, the agreement and the 
mode of agreement must be considered and observed to the letter; ff. Depositi, 
1. i, § si convenitur ; and De pactis, 1. i. 
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Whether those who are subjects by reason of jurisdiction only 
are bound to participate in war ? 

[Ch. xli.] 

My twelfth question concems those who are subjects by reason of juris¬ 
diction only, and are not vassals. Solution: They are bound to participate, 
nor will they have an action to recover their losses, because they act under 
an obligation. There is an exception to this rule in the case of certain persons 
who are excused from personal Services, of whom some are excused on the 
ground of age, as minors and old people ; C. Qui aetate, in red and black ; some 
by infirmity; C. Qui morbo, throughout; some by the number of their 
children ; C. Qui numero liber., throughout; some because of their profession; 
C. De profess. et medie.; some by their sex, as women, and so on. Otherwise 
the rule stands. 


Of persons not bound, who voluntarily participate in a war. 

[Ch. xlii.] 

What I have said relates to persons who are in some sort bound. It 
remains to consider persons fully free who are summoned to war. In this 
inquiry we must observe that we confine ourselves to persons who go to war 
from no necessity or obligation, for those who go under obligation have been 
treated above. Some go out of mere generosity; some because they are bound 
to retum a Service ; some to seek and win glory in war; some because they 
let out their Services as mercenaries, if this can be called a contract of letting; 
some go simply in the hope of booty, like the so-called ‘‘ saccomanni,” persons 
who seize " manu,” with the hand, and carry off in a sack ; and these persons 
we must consider. And first let us take the first class, those who go absolutely 
voluntarily. 


Whether those who voluntarily participate place hitn in whose Service they go 
under an obligation to themselves, &c. ? 

And my first question is, whether those who voluntarily participate in a 
war place him in whose Service they go under an obligation to themselves, if 
they incur loss; as, for instance, if they lose their arms in the war, or horses, 
or are taken prisoners, even in going to or retuming from the war. Solution: 
Here we must observe that voluntary participators are sometimes first sum¬ 
moned and asked by their lords; sometimes they join on their own motion, 
without being so summoned. If they are summoned to go by a lord, then 
they have an “ actio mandati ” against him, if, as I said above, they happen 
to lose something, unless it appears that they are acting from a sense of duty, 
or humanity, or relationship; xxiii, q. iii, non in inferenda ; xi, q. iii, si dominus, 
and ch. Iulianus. If you object, and say that the lord is not bound, because 
such loss is caused by accident, for which no one is liable, De homici., Iohannes ; 
[ 25 ] 
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C. De pign. act., L qua fortuitis, the answer is that it is an accident which 
might have been and ought to have been foreseen, because such events are 
probable in wars, because the issue of war is doubtful; and so Innocent notes 
in De iureiurando, ch. sicut. 


Whether a borrower is liable to the Under to replace horses and 
arms lost in war ? 

[Ch. xliii.] 

My second question is, What if a man lends another arms and horses to go 
to war, and they are lost; is the borrower liable to the lender ? And it seems 
that he is, by analogy with the last argument, since this, too, might have 
been foreseen, as above. Solution : In this case he is not liable, according to 
Innocent; and the reason of the difference is that in this case the borrower 
did not exceed the terms of the contract, because he only put them to the use 
for which the contract was entered into, and so he is not liable; ff. Commod., 
1. si ut certo, § sed interdum. But in " mandatum,” although a man might 
have known beforehand that he might probably lose them, yet he knew that 
an “ actio mandati ” would lie, because that follows from the nature of the 
contract. And this is always the rule, unless it is excluded by a special 
agreement. 


Whether a hirer is liabU to a Utter to replace horses and arms lost in war ? 

[Ch. xliv.) 

My third question is, What of one who lets out horses and arms ? if they 
are lost in war, will the letter have an action against the hirer ? Solution : 
Apply what I said of the lender; the letter will have no action, because the 
hirer hired them for this purpose, and he has not exceeded the terms of the 
contract; ff. Locat, et conduct., 1. si quis domum. 


Whether, if one man summons another to a war, and the other is robbed on his 
way to the war, the summoner can sue the robber by the 
“ actio vi bonorum raptorum ” ? 

[Ch. xlv.] 

My fourth question is, What if a man who has been summoned to a war is 
robbed of his arms, horses, and other things on his way to give assistance ? 
I have said that the “ mandator ” is liable to the “ mandatarius,” but has 
the “ mandator ” an action " vi bonorum raptorum,” or an action of theft, 
against the robber ? It appears that he has, because his interests are affected 
by the robbery, inasmuch as he is liable to the “ mandatarius ” in an “ actio 
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mandati." Solution: These actions are not competent to him against the 
robber. And the reascm is that the “ actio vi bonorum raptorum ” is only 
competent to the person upon whose goods the robbery was committed; ff. Vi 
bon. rapt., 1. ii, § hac actione. For the " actio vi bonorum raptorum,” or the 
action of theft, is only competent to one who had ownership, or possession, 
or detention, or some right in the thing, as has one to whom the thing was 
pledged and not yet delivered ; ff. De praescript. verb., 1. si gratuitam, § si quis ; 
ff. De furt., 1. si is qui rem, and 1. is cui. The persons robbed, therefore, have 
these actions, but they will be able to sue the “ mandator ” by an " actio 
mandati,” and the " mandator,” when he has paid, will be able to call for 
a cession of the actions against the robber, and then, after the cession, he may 
sue, as a “ procurator in rem suam ” ; C. Mand., the last law but one, and the 
last law. This is also the view of Innocent in the chapter above cited. De 
iureiurando, sicut. 


J 


Whether those who are not summoned to a war, but go of their own motion, 
place him in whose Service they go under an obligation to themsdves ? 

[Ch. xlvi.] 

My fifth question regards those who go without being summoned, and of 
their own motion. Solution : If they go with the intention of making a gift 
of their Services, for example, from a sense of duty, or humanity, or relationship, 
the case is ciear. Such persons will not have an action; xxiii, q. iii, non in 
inferenda ; xi, q. iii, si dominus, and ch. Iulianus. But if they go with the 
intention of putting the person in whose affairs they engage under an obligation, 
then they will have the “ actio negotiorum gestorum ” ; and it is enough if the 
enterprise has been effectively begun ; ff. De neg. gest., 1. sed an ultro. 


Whether those who are not summoned to a war, but go of their own motion and 
make an effective start, place the person in whose Service they go under an 
obligation to themselves, even though he may object to and forbid their going ? 

[Ch. xlvii.] 


My sixth question is, What if persons go to a war of their own motion, but 
after being expressly forbidden by those to whose assistance they go ? Will 
such persons have an action, if they effectively begin the Service, and if they 
complete it successfully, to carry the question further ? It appears that they 
will, on the analogy of one who drags an unwilling person out of a falling 
house ; xxiii, q. iv, ipsa pietas. Also, a benefit may be conferred on a man 
against his will; dist. xlv, et qui emendat. Also, to forbid a man to help one 
seems to show that the other was mad; ff. De condi, instit., 1. quidam ; De 
Poenitentia, dist. iii, adhuc instant; so the gloss holds of the doctor who treats 
a person against his will. This is noted in dist. lxxxiii, in the summary. I 
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believe the contrary in the present case, because of C. De neg. gest., the last 
law; but I do not on that account reject the gloss ; T believe that it is true of 
the sick man and the doctor, because a sick man is presumed to be mad, if he 
does not wish to be absolutely cured. But a man who forbids another to come 
to a war for his assistance, is not presumed to be mad, for it is possible that 
he does not trust him, and suspects that he may betray him. Nor do I believe 
that the gloss would apply to a case in which a sick man was anxious to be 
well healed, but did not wish for that doctor, but for another; then, in my 
opinion, the gloss would not apply, nor do the passages cited above prove that 
it would. 

So much for those who participate voluntarily. 


Ofthose who participate because they are bound to retum a Service. Whether such 
persons may have an action against the person whom they help ? 

[Ch. xlviii.] 

It remains to consider those who go because they are bound to retum 
a Service, for instance, because they have received the like or other assistance 
from the person whom they help. Will such a person have an action to recover 
his losses as above, against the person whom he helps ? Solution : If he goes 
in the way our case supposes, he goes with the idea of discharging a " natural ” 
obligation, which, however, cannot be transformed into a “ dvil ” obligation, 
nor used as an “ exceptio ” in a trial; ff. De petit, haered., L sed si lege, § consu¬ 
luit ; De testamentis, cum in officiis. And so we infer that he does not go 
with the intention of imposing an obligation, since the same act uniformly 
undertaken cannot bear contrary effects; ff. De verbor. obligat., 1. si quis; 
ff. De condiet, indebiti, 1. cum pars, § si heres, and 1. cum heres. And if you 
say that there is no need to discharge this obligation, because no obligation 
upon which either an action or an ‘‘ exception ” could be foimded was ever 
created, and that which does not exist cannot be discharged, ff. De iniusto, 
rupto, irrito facto testam., 1. nam, and De dispensatione impuberum, ch. ad 
dissolvendum, the solution is this: Although no obligation upon which an 
action or an “ exception ” could be founded was created, yet, as I said above, 
there was created a “ natural ” obligation capable of being discharged by 
a retum of Service ; see the laws just cited ; and this intention of discharging 
prevents the creation of an obligation, since intention is required in obligation; 
fi. De oblig. et act.; 1. obligationum; and same title, 1. non figura. 


Of those who participate for the sake of winning glory. 

[Ch. xlix.] 

It remains to consider those who participate for the sake of winning glory 
in war. 
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Whether such persons place the person to whose assistance they go under 
an obligation to themselves ? 

Do such persons place the person to whose succour they go under an 
obligation to themselves ? Solution: If this is their sole object in going, 
they do not; for the lord would be liable either in an “ actio mandati ” or an 
“ actio negotiorum gestorum.” He cannot be liable in an " actio mandati,” 
since no mandate was given in the circumstances supposed by our question, 
and an “ actio mandati ” does not he without a preceding mandate; for 
although some say that an “ actio mandati ” lies for neghgence or deliberate 
wrongful act, when a mandate has once been undertaken, yet the preceding 
mandate is always required ; ff. Mandati, 1. i. Or if you say that the " actio 
mandati ” requires a preceding contract, that is more correct, as I show else- 
where in dealing with the “ innominate ” contracts ; C. De rerum permutatione, 
1. ex placito. Again, he cannot be liable in an " actio negotiorum gestorum,” 
because the other did not come with the intention of engaging in his affairs, but 
rather for his own purposes, although, as a necessary consequence, he does 
engage in them ; and so the “ actio negotiorum gestorum ” will not lie either. 


Of those who participate because they let out their servius. 

[Ch. 1.] 

It remains to consider those who let out their Services, or, more accurately, 
those who are voluntarily enlisted at an agreed salary. 

Whether such persons have an action against their hirers ? 

Have the letters an action against the hirers ? Solution : Such persons 
make a contract of “ locatio operarum et rei ”; and therefore, if the hirer 
uses them only for the purpose for which they are hired, he is not liable; 
ff. Locati et conducti, 1. si quis domum ; and this is so, unless there is a special 
term in the contract, or a custom to the contrary, as there is in Italy, namely 
that compensation should be given for horses lost in the Service of the hirer; 
otherwise the rule stands, as above. 


Of those who participate with the intention of getting booty. Whether an action 
is competent to such persons ? 

[ch. li.] 

It remains also to consider those who go with the intention of plundering; 
and as to them, there is no doubt that no action is competent to them, since no 
obligation arises from a dishonourable transaction ; ff. De verbor. obligation., 
1 . vduti, and 1 . generaliter, and 1.* si ex plagis. 

* Supply Ad legem Aquiliam. 
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Whether clerks may participate in war ? 

[Ch. lii.] 

Further, we must see whether clerks may participate in wars. This question 
was determined by Gratian, xxiii, q. viii, convenior; as the gloss there recites 
in the summary. There have been various opinions on it. For some say that 
clerks may use arms of defence, but not of offence, and so may make a defensive 
war. Others say that they may use all kinds of arms, provided that they 
attack at once, and only in defence of themselves, and not of others, and when 
they are placed in a position of imperative necessity; De homicidio, ch. ii ; 
xxiii, q. viii, convenior ; and the same cause, q. i, at the beginning. But if they 
can escape by other means, then they may not; De homicidio, ch. suscepimus. 
Others say that they may only do so with the authority of the Pope. Gandul- 
phus holds that they may not make war in person, but may do so vicariously. 
Gratian seems to be of the same opinion ; xxiii, q. i, § in registro. 

We may conclude this question by saying that clerks summoned by the 
Pope may participate ; for the prince has authority to make war; xxiii, q. i, 
quid culpatur ; same cause, q. ii, ch. i, and q. iii, ch. Maximianus^ But in a war 
they may not kill even a pagan, because of the fear of " irregularity,” though 
they may encourage others to fight, and may even hurl stones and other missiles 
provided that none are killed by their shots.J This is noted by Innocent, De 
restit. spol., olim; and Ne cler. vel monachi, ch. sententiam. If summoned by 
others, especially by secular princes, they ought not to go to war. But for 
their own defence, when they cannot escape by other means, they may even 
kill, even without fear of “ irregularity " ; Clem., De homicidio, si furiosus. 
And I say defence of their own person advisedly ; it is otherwise if they are 
defending another, even on the instant, such as a father, a brother, and the like. 
The note of Innocent in De sent. excom., ch. si vero, i, where he holds that one 
who strikes a clerk in this case is not excommunicated, is not in conflict with 
this. For " irregularity " is contracted even without fault, as where a judge 
puts a person to death lawfully ; dist. Ii, ch. i; and note on De sponsalibus, 
ch. inter opera. But excommunication is not incurred without fault; indeed 
it must be preceded by some persuasion of the devii; xvii, q. iv, si quis 
suadente ; so Clement notes in the chapter quoted, si furiosus. 

But can a clerk be blamed who does not flee, but waits for one who is 
attacking and kills him in self-defence ? It seems that he must be, by the text 
of Clement, where he says “ who could not avoid death by other means ”; this 
is proved by ff. Ad leg. Aquil., 1. scientiam, § qui cum aliter, whence the passage 
in Clement was taken. And this is following the example of our Saviour, who 
fled into Egypt; xxiii, q. iii, § i. And this is noted by Bemard in De homicidio, 
ch. suscepimus. 

I believe the contrary to be true on the authority of ff. Ex quibus causis 
maiores, 1. in eadem ; for there these two things, not to be able to withdraw, 
and not to be able to withdraw without dishonour, are treated as the same. 
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I am confirmed by the consideration that danger might occur in flight, for 
instance, if he were to fall, as often happens in flight, and therefore he ought 
not to expose himself to such a danger; Vt lite non contestata, accedens, ii. 
But in this I think we must weigh all the circumstances, the danger of flight, 
the quality of the person fleeing, and of the person attadring, so that, if by flight 
a man would probably incur a danger of death, then he is not to be blamed; 
otherwise he is. 


Whether tnercenaries enlisted in Germany, at a fixed salary by one who hires 
them, will have an action against one who, while 
they are on the way, &c. ? 

[Cb. liii.] 

Suppose mercenaries have been enlisted, at a fixed salary, with an engage- 
ment for six months, to come from Germany to serve an Italian, and, while 
they are coming, the Italian loses his status absolutely; can the mercenaries 
bring an action for their salary ? 

Whether mercenaries enlisted in Germany by an Italian city, at a fixed salary 
yearly, if the city is seized by a tyrant, while they are on the way, 
may bring an action for their whole salary, &c. 

Suppose mercenaries have been enlisted in Germany by an Italian city, 
at a fixed salary, with an engagement for a year, and while they are on the 
way, the city is forcibly seized by a tyrant; can the mercenaries bring an 
action for the whole salary, or for a rateable part, or for what ? The following ^ 
texts seem to prove that they can claim the whole : C. De annonis, 1. i; C. De 
agent, in rebus, 1. matriculam ; C. De prox. sacr. scrinior., 1. si quis in sacris; 

C. De primipilo, 1. i; ff. De legat., 1. legatum ; ff. De var. et extra, cognitionibus, 

1. i, § divus. 

On the contrary, the following texts seem to show that they can only 
claim a rateable part: C. De erog. milit. annon., 1. his scholaribus, and the last 
law but one, at the end ; C. De advoc. divers. iudiciorum, 1. post duos. 

Solution: In this case the debt does not arise from a pure contract, but 
rather from a disposition of a law, because the men are appointed to an office, 
and the salary is given by the disposition of a municipal law. Hence it is not 
merely a contract of “ locatio conductio.” And in such cases we must observe 
that persons are sometimes appointed to an office which requires labour, 
where the salary is given primarily for the labour; and this is the case with 
mercenaries. Sometimes they are appointed to an office where the salary is 
given not for the labour only, but because high intellect and knowledge are 
required, as in magistracies and the like. Sometimes they are appointed to 
an office, and the salary is given for both ; that is to say, both for the labour, 
and for high intellect, and knowledge, as in the case of ambassadors. 
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i In the first case, it is given rateably according to the time of Service rendered; 

C. De erog. milit. annonae, last law but one. In the second case, if a single act 
was done in performance, then the whole is due; see the laws quoted above 
to the contrary. But if there was no performance at ali, he ought to have the 
' salary for the year in which he entered on the office; C. De advoc. divers. 
iudiciorum, 1. post duos. 

In the third case, what is given as remuneration for labour and skill is 
sometimes indivisible, as in the case of advocates, doctors, and ambassadors; 
and then the whole is given as above. Sometimes it is divisible, as in the case 
of the constable of the Standard; for there the man is chosen on both grounds, 
for his skill and for his labour, and these admit of division; so that mercenaries 
will receive a rateable part, whereas skilled persons, chosen by reason of their 
skill, have the whole, the distinction being as above. 

I may add a fourth case, where a man is chosen primarily for rank, as the 
attendant of a prince. Then he has the whole; C. De proxi. sacr. seri., 1. s» 
quis in sacris ; C. De agent, in rebus, 1. matriculam; De principibus, 1. i. And 
the salary passes to his heirs; C. book xii. De domesti. et protect., last law. 
This solves the question of Count Landi, captain of a company of brigands, 
who was several times engaged as a mercenary by Italian lords, with an engage- 
ment for a fixed time and at a fixed salary. 


Whether mercenaries ought to be paid at the beginning or at 
the end of a month ? 

[Ch. liv.] 

A further question is, When ought mercenaries to be paid, at the beginning 
or at the end of a month ? There are some glosses dealing with an advocate 
who also acts as a soldier, which seem to show that it is due at the beginning ; 
C. De advoc. divers. iudicio., 1.. advocati. This is supported by ff. De extraordin. 
cognitionibus, 1. i, § divus; C. De iudiciis, 1. properandum, § in honorariis; 
and ff. Locat, et conducti, 1. qui operas, § i. C. book xii. De principibus, 1. i, 
is to the contrary. Solution : Sometimes money is given rather for expenses 
than as the pay for labour, and then it is due at the beginning. Take as an 
illustration the case of ambassadors ; ff. De legationibus, 1. legatum; ff. Mand., 
1. si vero non remunerandi, § si mandavero; C. book x. De legationibus, 1. ii. 
Sometimes money is due as pay for labour, and then we must consider the 
intention of the parties, express or implied ; for if there was an implied inten- 
tion to that effect, then it seems that it is due at the beginning. For instance, 
if a man cannot perform his promised Services unless money is given him, 
then it appears to have been impliedly agreed that it should be due at the begin¬ 
ning, for in such cases we always look for what is the more probable; ff. De 
regul. iur., 1. semper in stipulationibus. But if this probability does not appear, 
then the rule is, that in obligations arising out of contract the salary is due at 
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the end of the time; C. Locat, et conduct., 1. eadem ; and ff. De stip. servorum, 
1. si servus communis Mcevii, last section. But if the money is due by disposi- 
tion of law to persons appointed to office (as to whom see above), as it is in the 
present case, then, if there is one single salary, it should be paidat the beginning; 
fi. De var. et extraor. cognitionibus, 1. i, § divus. And if the glosses to this 
effect are noticed, the salary may be either annual or monthly, as it is in the 
case of the mercenaries of whom we are speaking, who have seven florins a 
month, and then it is due at the beginning; C. De advoc. diver. iudic., 1. post 
duos; and C. book xii. De principibus, 1. i. I think, however, that mercenaries 
cannot retain it except rateably for the time for which they serve, as I showed 
above; and they are bound to restore the residue, even when the impediment 
is caused by an extrinsic event. 


Whether mercenaries who absent themselves for a time, even with the 
licence of their lord, lose their salary for that time ? 

[Ch. lv.] 

Suppose that mercenaries during the time of their Service withdraw for 
a time ; will they lose their pay for that time ? And suppose that they do so 
with the licence of their lord ? Solution : We must observe that Services are 
sometimes defined with respect to a time that is not specified. Take the case 
of advocates of a church, who have a fixed salary to cover any cause which 
may affect the church during the year; in that case there is no doubt that 
there is a single obligation, because there is a single duty imposed, although 
there may be several acts of performance. Therefore the whole sum is due; 
see the passages cited above; ff. De extraor. cognitionibus, 1. i, § divus. Some¬ 
times Services are defined with respect to a specified and fixed time, as in the 
case of a leamed doctor employed to read a certain book in a certain time. 
And then either the whole salary is promised at once, although payment may 
be distributed over the period; and even then there is a single obligation, 
as above; ff. De rebus creditis, 1. lecta. Or sometimes payment is made by 
the year or by the month, and then there are as many obligations as there are 
months; 1 . post duos; and payment cannot be claimed for the whole time, 
but the instalments become payable severally for each month of Service. 


Whether mercenaries, who wilfully refuse to serve the whole time of their 
engagement, lose their pay for the whole time, or only 
for that which they have not served? 

[Ch. Ivi.] 

Suppose they wilfully refuse to serve the whole time, will they lose their 
salary for the whole time, so that they will have nothing even for the time which 
they have served, or should they only lose it for the time they do not serve ? 
[26] 
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Solution: There are some offices to which a man is appointed, which are so 
indivisible that if one thing is left undone, the rest is of no avail, and in such 
cases the whole salary is lost. Take the example of ambassadors, C. De lega¬ 
tionibus, 1. ii. There are other offices which are divisible to the extent that, 
if one thing is left undone, the rest is of value. Take the example of a mer- 
cenary. He need not retum the whole, but only the part attributable to the 
future ; yet he is liable for any damage caused by his refusal to serve in the 
future, so that if no damage is caused, he pays nothing ; ff. Locat, et conduct., 
1. si fundus, § verisimilis ; and notes bn ff. De annu. legatis, 1. Mcevia. 


Whether a mercenary may serve by a substitute? 

[Ch. Ivii.] 

What if he wishes to serve by a substitute ? It appears that he cannot, 
because he was enlisted for his personal skill; ff. De solut., 1. inter arti¬ 
fices ; C. De caduc. tollend., the single law ; and Sext, De offic. delegat., 
the last chapter, and ch. is cui. On the other hand, any one can do by another 
what he can do by himself ; rule potest quis, and similar passages. Solution : 
The mode of appointment should be considered ; for sometimes a lord or a city 
appoints a constable, and gives him a Standard and pay, and the constable has 
to enlist for himself those whom he will have to serve under the Standard; 
in this case no question runs between the city and the mercenaries, because 
the city enlists nothing except the skill and labour of the constable, yet the 
mercenaries are themselves bound. Sometimes a city enlists mercenaries for 
itself and places them under the several standards, and then it chooses a con¬ 
stable for his 'skill and Services. In respect of skill, a man could not give 
a substitute, as appears by the laws just cited. The mercenaries are chosen 
only for their Services and labour ; and persons who are chosen for Services, 
and not for skill, may appoint a substitute, as Innocent notes in De re 
iudicata, ch. cum Bertholdus. Hostiensis has an opinion to the contrary in 
that passage. I think Innocent is right, having regard to the laws just cited 
and their true intent. But it is safer to do it with the lord’s consent, so that 
both opinions may be respected. 


Whether a mercenary loses pay during the time when he is ili ? 

[Ch. lviii.] 

What if a mercenary is ili ? Solution : He is deemed to be serving, so 
that his salary is due ; ff. De statuliberis, 1. si heres, § Stichus ro . 
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Ofspoils and captures in war. Whether one who mdkes a capture in war becomes 
owner of the person or thing captured , and whether the doctrine of 
“ postliminium " applies ? 

[Ch. lix.] 

Fifthly, it remains to consider spoils and captures made in war. 

And in the first place I ask whether one who captures anything in war 
becomes owner of the person or thing, and whether the doctrine of " post¬ 
liminium " applies. Solution : In a public war, made by the authority of 
a prince, which I ha ve discussed above, this is so. For the captor becomes 
owner ; the persons captured become slaves ; ff. De captivis, 1. hostes ; and ff. 

De verb. significatione, 1. hostes . But if the war does not proceed from the 
edict of a prince, although it may be otherwise lawful, as when it is in defence 
of one's own property, then, if he who declares war has jurisdiction over him on 
whose account he declares it, he may decree that any one capturing anything 
in the war shall become owner of things captured, and shall detain persons until 
he can present them to his superior. So Innocent holds in De iureiurando, ch. 
sicut , referring on this subject to the note on De sent. excommunicationis, 
ch. a nobis. Innocent adds that even without making any decree, he may 
condemn him for invading the bounds of his jurisdiction ; Authent., qua in 
provincia , C. Vbi de crim. agi oporteat. He adds that if the person declaring 
war has no jurisdiction, but is merely defending himself and his property, 
then he may not capture and detain the assailant, because he is only allowed v 
to defend himself, and that only within the limits of justifiable defence ; C. 
Vnde vi, 1. i; De restit. spoliat., olim . He adds that if he attacks the property 
of his assailant, the assailant cannot succeed in an “ actio vi bonorum raptorum" 
nor in an “ actio iniuriarum," because he may be met with an “ exceptio paris 
criminis," setting up a like offence on his own part. Ali this, as I said, is noted 
by Innocent in De iureiurando, ch. sicut. I think Innocent's first statement is 
true without qualification, because a lord may punish an offence by a decree 
depriving a man of the ownership of his property and transferring it to another. 
But I think the second statement requires qualification. I think, rather, that 
if a state which recognizes no superior in fact, and so is an enemy of the Roman 
people, declares war on another, which also recognizes no superior, no decree 
is required, any more than in a war declared by edict of the prince ; for this -7 
rule comes from the law of nations, which is derived from ancient customs, 
except that the part which concems persons no longer holds, because in modem 
times persons captured in wars of that kind do not become slaves and are not 
sold, and the doctrine of “ postliminium " does not apply in such cases to-day. 

On reading his third statement, I ha ve sometimes been led to disapprove of 
that decretal for the following reason : One who has been despoiled is entitled, 
above ali things, to restitution, and the " exceptio criminis " cannot be set 
up against him ; De restit. spoliatorum, ch. in literis , and ch. item cum quis . 
The person first despoiled, therefore, will not be able to set up the “ exceptio 
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criminis,” nor any other even more stringent “ exceptio.” Now, as I write, 
I think that Innocenfs gloss may be saved in two ways. First, because 
Innocent does not speak of a case in which th*e person last despoiled brings the 
interdict ‘‘ unde vi ” ; he speaks, rather, of a case where he brings the " actio 
vi bonorum raptorum ” or the “ actio iniuriarum,” which are obviously very 
different. Or, secondly, we may say that Innocent does not mean that an 
‘‘ exceptio criminis ” in the striet sense is set up, but an " exceptio ” alleging 
the other’s act of spoliation, which is allowed even against one who brings a 
" recuperative ” interdict, so that he may be defeated by an " exceptio spolia¬ 
tionis,” as the text in De ordine cognitionum, ch. super spoliatione, proves. 


Whether persons captured in a war between two States become slaves, and 
whether ownership is acquired over them ? 

[Ch. lx.] 

When one state makes war against another, can men be called " enemies,” 
in the sense that if captured they will become slaves, and ownership over them 
be acquired ? It appears not; ff. De captivis, 1. si quis ingenuam, at the end. 
On the contrary, a state of itself makes a people, and so it appears that they 
are “ enemies,” just as are the Christian and the Saracen peoples. Solution : 
When the dispute is between two States which are under the same lord, the 
rules of captivity and " postliminium ” do not apply; ff. De captivis, 1. si quis 
ingenuam. But when it is between two States that do not recognize a superior 
-r-and I assume, to remove ali doubt, that one is an enemy of the Empire, as 
being rebellious—then, by the law of nations, which is derived from ancient 
i~customs, the rules of captivity and "postliminium ” apply,except that, according 
to the customs of modem times, and the practices observed among Christians 
from an early age, “ postliminium ” does not apply to persons, and persons 
are not sold, and do not become slaves. 


Whether things captured in war become the property of the captors ? 

[Ch. bri.] 

Do things captured in war become the property of the captors ? It seems 
that they do, by ff. De captivis, 1. si quid in bello. The contrary seems to be 
proved by the same title,. 1 . si captivus. Solution: The law si quid in bello 
speaks of movable things; the law opposed to it of immovables. But it is 
objected that movables become public property ; xxiii, q. v, ch. dicat. Solu¬ 
tion : I say that they become the property of the captor; but he is bound to 
assign them to the general of the war, who will distribute them according 
to deseris. And this rule applies wherever the doctrine of “ post liminium ” 
does not apply ; ff. De captivis, 1. ii. 
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Whether trickery is allowed in wars ? 

[Ch. lxii.] 

A further question is whether one may use trickery to win victory in wars. 

It seems that one may ; for Augustine says, in the book of Quaestiones, " when 
a lawful war is undertaken, justice has no concem with the question whether 
one fights in the open or by trickery.” This is supported by Joshua, ch. viii. 

To the contrary seems to be what is written in Deuteronomy, ch. xvi, ‘‘ that 
which is just shalt thou follow justly.” But to follow a thing by trickery 
is to follow it unjustly, since it savours of deceit, and such practices axe 
restrained by the " actio de dolo ” ; ff. De dolo; C. same title, throughout. 
Moreover, trickery is opposed to happiness, and it breaks the faith, which should 
be kept even with an enemy ; see Augustine to Boniface, quoted in xxiii, q. i, 
ch. noli; xxxiii, q. v, quod Deo pari consensu. Moreover, it is written in 
Matthew, ch. vii, " whatsoever ye would that men should do to you, do ye even 
so to them,” and in the beginning of the Decretum. And this rule must be 
observed towards adi our neighbours. Since, therefore, no one would wish 
trickery to be used to himself, it follows that he ought not to use it to others. 
Solution : We must observe here that the word “ trickery ” properly means 
anything which tends to deceive another ; but there are two ways in which 
a person may be deceived by the word or act of another. One way is if a false 
statement is made in order that another may be deceived, or in order that 
some promise may not be observed, and such a use of trickery is always un- 
lawful; for between enemies there are certain bonds which must be observed,^ 
as Ambrose says in the book De Officiis. In the other way, a man may be 
deceived by our words or acts merely because we do not disclose to him our _ 
intentions or our secrets. This mode of deceit is lawful; for not even the secrets 
of Holy Scripture are at ali times to be disclosed, lest men scoff at them, accord- 
ing to the passage in Matthew, ch. [x]vii, “Give not that which is holy unto the 
dogs.” Moreover, it is a special instruction among military documents, that 
secrets are not to be revealed to enemies, and so, too, the Blessed Thomas lays 
down in the Second book of the Second part, question xl; and the gloss on 
xxiii, q. ii, ch. dominus, says without qualification that we may use this kind 
of deceit, provided we do not break faith ; same cause, q. i, ch. noli. The gloss 
on xxii, q. ii, ch. utilem, is to the same effect; it quotes dist. xliii, can. in man¬ 
datis ; ff. De capt., 1. nihil interest; C. De commere., 1. ii; xiv, q. v, dixit ; De 
consecra., dist. ii, dixit dominus. 


Whether it is lawful to make war on feast days ? 

[Ch. lxiii.] 

The next question is whether one may make war on feast days. And 
it seems that one may not, for feast days were introduced in order that one 
might have leisure for divine things ; De consecra., dist. ii, § pronuntiandum ; 
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De feriis, last chapter; C. same title, 1 . dies , and the last law; and this is 
supported by Exodus, ch. xx. Moreover, in Isaiah, ch. lviii, those who claim 
debts on days of fasting, and engage in quarrels, smiting with their fists, are 
reproved. Much more, then, should those who make war on feast days be 
reproved. Further, no irregularity may be committed in order to avoid a 
temporal inconvenience. Therefore, &c. Moreover, the text of De treug. et 
pace, ch. i, seems to confirm this view. 

On the contrary side, we read in i Maccabees, ch. ii, “ they took counsel 
laudably saying, Whosoever shall come against us to battle on the sabbath 
day, let us fight against him.” Solution : The Blessed Thomas, in the Second 
book of the Second part, question xl, holds that one may make war on feast 
days in case of urgent necessity, but on the necessity ceasing, one must cease 
from the war ; and he supports this by the passage in John, ch. vii, “ are ye 
angry at me, because I have made a man every whit whole on the sabbath 
day ? ” And so he argues that doctors may heal for the sake of a man’s private 
health, but the public advantage is an object of much greater importance. 
Goffredus and Hostiensis, in De treug. et pace, ch. i, say that on Thursday 
we should not make war, because on that day the Lord ascended into Heaven, 
and made the supper with the Disciples ; De consecra., dist. i, porro ; and De 
consecra., dist. ii, literis ; nor on Friday, out of reverence for the Passion of the 
Lord ; nor on Saturday, because the Disciples on that day hid for fear of the 
Jews, and because the body of the Lord lay in the sepulchre : De consecra., 
dist. iii, Sabbato ; nor on Sunday, because the Lord did almost ali His notable 
acts on that day ; dist. lxxv, quod die ; and out of reverence for the Resurrec- 
tion. I believe that the urgency of the necessity must be considered, as men- 
tioned above. The text of Pope Nicholas is in xxiii, q. viii, ch. si nulla . 


Whether one who has recovered in a war the whole of his 
loss, may stili , &c. ? 

[Ch. lxiv.] 

The next question is, What if a man has recovered in a war the whole 
of his loss ; may he stili bring an action against his adversary, or may he 
stili declare war against him ? It seems that he may bring an action ; for 
what is captured in war is the penalty of contumacy, and so it would seem 
that he may bring an action none the less ; ff. De tab. exhib., 1 . locum, the 
penultimate section. Also, the thing was not paid in satisfaction of a debt, 
but the ownership of it was obtained by war ; xxiii, q. v, dicat; and q. vii, 
si de rebus ; ff. De acquir. rer. dom., 1. naturaliter. Also because, against one 
who is contumacious, an oath may be taken an unlimited number of times; 
ff. De rei vind., 1 . qui restituere. The gloss on xxiii, q. ii, ch. dominus, holds the 
contrary, on the authority of ff. De reg. iuris, rule bona fides. 

I do not think that the gloss is true without qualification, but a distinction 
should be drawn according as the loss was recovered from the same person 
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or from others. If from the same, the opinion of Johannes holds; if from others, 
or . . . , and then the rule is the same; C. De evict., 1 . emptori; orhe might 
ha ve a right of recourse against the first ; C. De usur. rei iudic., 1. ii, the last 
section. But otherwise it is allowable for the same debt to be paid several times 
over; ff. De tab. exhib., 1. iii, § condemnatio; and Instit., De legat., § si res . 
So the gloss notes on ff. De reg. iur., rule bona fides; and so, too, notes 
Io. Faventinus ^ on the ch. dominus , already quoted. 


Whether those who die in war are saved ? 

[Ch. lxv.] 

Are those who die in war saved ? Solution : Those who die in a war for 
the defence of the Church obtain the heavenly kingdom. Two texts in par- 
ticular prove this, xxiii, q. viii, ch. omni f which was addressed by Pope Leo to 
the King of the Franks; and xxiii, q. v, ch. omnium , which was addressed by 
Nicholas to the army of the Franks. But those who fall in other lawful wars 
are also saved, provided they die without mortal sin ; but if they fall in an 
unlawful war, though that be their only mortal sin, they perish ; De Poen., 
dist. v t fratres. 


Whether it is lawful to wage corporeal war on behalf of the property 
and possessions ofthe Church , &c.? 

[Ch. lxvi.] 

Is it lawful to defend the possessions of the Church by corporeal war, 
and for this purpose to assemble troops ? Obviously it is. It is proved by 
the texts xxiii, q. iii, ch. Maximianus; xv, q. vi, auctoritatem; dist. lxiii, 
Adrianus; xxiii, q. viii, ch. igitur , and ch. hortatu; and the gloss magistra on 
xv, q. vi, ch. auctoritatem. Also by the text of Sext, De sent. excom., ch. dilecto . 


Whether bishops may go to war without the licence of the Pope ? 

[Ch. lxvii.] 

May bishops go to war without the licence of the Pope? Some say they 
may not, without any qualification, on the authority of canons which appear 
to lay this down expressly ; xxiii, q. viii, quo ausu, and ch. si vobis, and ch. si 
quis episcopus. Though those chapters admit of various meanings, yet I 
think this is true, if they are summoned, or if they join of their own accord in 
the wars of others, particularly secular wars; otherwise, if they are defending 
their own rights. 
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Whether prelates, for the temporalities which they hold frotn the 
Emperor, &c.? 

[Ch. lxviii.] 

Are prelates bound to pay tribute for the temporalities which they hold 
from the Emperor for wars declared by him ? We must say that they are, as 
is proved by xxiii, q. viii, § ecce, with the two following sections, down to 
§ quamvis. 


Whether mercy should be shown to persons captured in a lawful war? 

[Ch. lxix.] 

Should mercy be shown to persons captured in a lawful war ? We must 
say that it should, unless by sparing them there is fear of a disturbance of 
the peace. This is proved by xxiii, q. i, ch. noli, at the end; and on the 
authority of that chapter, as understood by Hugolinus, Conradine was be- 
headed. 


Whether the Church should declare war against the Jews ? 

_ [Ch. lrr.] 

Should the Church declare war against the Jews ? We must say not, 
since everywhere they are prepared to serve, and do not persecute, Christians. 
Otherwise of the Saracens, who do persecute Christians. This is the text, 
xxiii, q. viii, dispar; and the gloss there notes that it would not be necessary 
to declare war even against the Saracens, if they did not persecute Christians. 


Whether those who attend in a war, but who cannot fight, &c.? 

[Ch. lxxi.] 

Should those who attend in a war, but who cannot fight, enjoy the im- 
munities of combatants ? Say that they should, provided that they are useful 
in counsel in other ways ; see the note on De voto, ch. ex muUa. 


Whether prelates, by reason of temporal jurisdiction, may, &c.? 

' [Ch. lxxii.] 

May prelates declare wars, and take part in them, and encourage others 
to battle, by reason of their temporal jurisdiction ? Say that they may, as 
Innocent notes in De poenis, ch. quod in dubiis. 
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Whether a prelate, for the injury of a subject, tnay, &c. ? 

[Ch. badii.] 

May a prelate declare war for an injury done to his subject, for which 
justice is not done, and capture in the war persons other than the wrong- 
doers ? Say that he may, as Innocent notes in De appellat., ch. dilectis ; and 
De iureiurando, ch. sicut. 


Whether the Pope’s delegate may declare war ? 

[Ch. Lnriv.] 

That is to say, may he invoke the secular arm ? The question has been 
much discussed, and is treated in De offic. deleg., ch. significasti, by Innocent. 


Whether wars declared by the Church against excommunicated 
persons are meritorious ? 

[Ch. Ixxv.] 

Are wars which the Church declares against excommunicated persons 
meritorious ? We must say that they are, and it is lawful for prelates and 
individuals to encourage others to fight in them. This is proved by the texts 
xxiii, q. v, ad omnium, and the following chapter ; and q. viii, ch. igitur, down 
to § ecce ; and q. iv, ch. sicut excellentiam. 


How many are the kinds of corporeal wars? 

[Ch. lxxvi.] 

The next question is how many are the kinds of corporeal wars which are 
recognized in law. Solution : Seven kinds are recognized by law. 

The first is called “ Roman,” and is that which the faithful wage against 
the infidels ; and this is lawful; De haereticis, excommunicamus, ii. And it is 
called Roman, because Rome is the head of the Faith ; xxiv, q. i, hac est fides, 
and ch. quoniam; De summa Trin., the penultimate chapter. And in this 
sense may be understood ff. De captivis, l. hostes. 

The second is that which is made on the authority of a lawful judge, 
having mere jurisdiction against the contumacious and rebellious; £f. Quod 
met. causa, 1. continet; ff. De iurisd. omn. iudic., 1. iii, and 1. iv ; C. Ne quis 
in sua causa, the single law. And these are not strictly called enemies, for 
although that which we acquire from them becomes ours, yet the converse is 
not true ; ff. De captivis, 1. v, § in pace. 

The third is called “ presumptuous ” war, and is that made by persons 
who disobey a judge ; De Poen., dist. iii, § i, at the end ; De maiorit. et obed., 
ch. si quis venerit; ff. De rei vind., 1. qui restituere; ff. Ne vis fiat ei qui in 
pos. missus, 1. iii; C. De seditiosis, 1. i, at the end. 

[27] 
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The fourth is the war which is lawful whenever it is allowed by authority 
of law. And it is lawful as regards the person to whom the authority is given ; 
xxiii, q. ii, ch. si dominus; De sent. excom., si vero, i, § nec ille; C. Quando 
lic. unicuique sine iudi. se vindicare, 1. i, and 1. ii; and also his relations and 
neighbours ; Sext, De sent. excom., dilecto. 

The fifth, which is unlawful, is war made against the authority of law, as 
where a man defends himself contrary to the authority of a judge and of the 
law ; De sent. excom., perpendimus, and ch. contingit, and ch. in audientia. 

The sixth, or " voluntary ” war, is that which the secular princes of our 
time make without the authority of the emperor. And this is unlawful, because 
without the authority of the emperor it is not even lawful to bear arms; C. book 
xi, Vt armor, usus, in red and black; Authent., coli, iii, De man. prin.; 
Authent., coli, vi. De armis. Moreover, those who do so violate the lex Iulia 
maiestatis ; ff. Ad leg. Iui. maiest., 1. iii. 

The seventh, which is called “ necessary ” and lawful war, is war made 
by the faithful, when they defend themselves by the authority of the law 
against those who attack them ; for to repel force by force is lawful; ff. De 
iustit. et iure, 1. ut vim, and similar passages. On these subjects see Hostiensis, 
Sext, De homicidio, pro humani; and the Archdeacon, xxiii, q. ii, ch. iustum. 

From this we see what wars are lawful, and what are unlawful. For 
wars are said to be lawful by reason of the person declaring them, the person 
against whom they are declared, the thing, and the cause, and the law which 
allows them ; and they are unlawful in the converse cases. But generally 
there is one justifying cause, the contumacy of one who resists unlawfully. 
Forwhen justicecannot be had fromonewho is liable, then war maybe declared, 
for recourse is had to that instrument for help ; xxiii, q. i, quid culpatur, and 
ch. noli ; xxiii, q. viii, si nulla ; ff. De usuf., 1. si ususfructus. And on this 
question of what wars are lawful, there are notes by Innocent, De resti, spol., 
cum olim, i; by Hostiensis, in Summa, De treu. et pace, § quid si iustum ; by 
the Blessed Thomas, in the Second book of the Second part, question xl, the 
first, second, and third articles; and by /Egidius, in the book De regimine 
principum, at the end. 


Of particular war which is waged in self-defence ; being the Fourth Treatise 
of the Third Principal Part. 

[Ch. lxxvii.] 

Universa! corporeal war having been considered above, in the third pre- 
ceding principal treatise, it now remains to consider, fourthly, particular war 
which is waged in self-defence ; and in treating it I shall proceed as follows : 
I shall first show what it is. Secondly, how many are its kinds. Thirdly, 
by what authority it was introduced. Fourthly, who may use it. Fifthly, 
against whom. Sixthly, on whose behalf. Seventhly, in what manner. 
Eighthly, what is its end. 
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What is particular war ? 

[Ch. lxxviii.] 

As to the first question, what is the war declared " particularly ” in 
self-defence, I say that it is *' a contention arising on account of something 
alien presented to human desire, proceeding from the infliction of particular 
violence, and tending to its exclusion.” This definition is supported in sub- 
stance by the text of ff. De iustit. et iure, 1 . ut vim ; ff. Ad leg. Aquil., 1 . [qui\ 
scientiam, § qui cum aliter ; C. Vnde vi, 1. i; ff. De vi, 1. iii, § si quis ; and De 
resti, spol., ch. olim. I said “ contention,” for contention is taken as the genus, 
as it was in the definition of war undertaken generally, in the first treatise 
above, at the beginning. Secondly, I said “ arising on account of something 
alien,” &c. ; this supplies its differentia, for herein it differs from universal 
war, and other species of war. Thirdly, I said “ tending to its exclusion.” 
This is the final cause of the war itself. ' 


How many are the kinds of particular war ? 

[Ch. lxxix.] 

As to the second question, which asks how many are its kinds, I say 
that they are two ; for I divide it into ‘‘ lawful,” and “ unlawful,” as I also 
divided universal war. But lawful particular war is of two kinds. For one 
kind is waged in defence of the true body, or what belongs to or concems 
the true body. This I shall discuss in the present treatise. Another kind is 
waged in defence of a mystical body, or a part of it, meaning a community, 
which is called a body, and the individuals who compose it are called its limbs 
and parts ; ff. Quod cuiuscunque univer., 1 . i; ff. Ad municip., 1 . quod maior; 
ff. De in ius vocand., 1. sed si hac, § qui manumittitur ; De excess. praelat., 1. cum 
dilecta, and the note on that passage. If, therefore, a community declares war 
in defence of one of its citizens, who is oppressed by a stranger, in default of 
justice being rendered by the judge of the oppressor, this is called “ Particular 
War in defence of the mystical body, or a part of it ” ; and this is called 
“ Reprisals,” as to which see Authent., Vt non fiant pignor., throughout; 
Sext, De iniur., the single chapter, throughout. And this war will 
be discussed in the treatise next following. But lawful particular war, 
declared in defence of the true body, is a contention arising on account of 
something alien presented to human desire, proceeding from the infliction of 
particular violence by a private or public person, acting unlawfully outside 
his office, tending to its exclusion, within the limits of justifiable defence ; and 
this is supported by C. Vnde vi, 1. i, with the note on that passage. But it is 
unlawful when the foregoing conditions, or any of them, are wanting, as will 
be shown in the following discussion. 
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By what law was particular war introduced ? 

[Ch. lxxx.] 

As to the third question, which asks from what law this war proceeds, 
and what law makes it competent, the gloss on ff. De iustit. et iure, 1. ut vim, 
on the word “ iure,” says, " by the law of the courts, not by the law of heaven.” 
If the gloss means that this war proceeds from the law of the courts, I think 
that the gloss is not true. If it merely means that the law of the courts allows 
it to be declared, I think it is correct. But when the gloss says, " not by the 
law of heaven,” I think it is false. I retum to the particular points ; and I 
say that war in self-defence proceeds from natural law, and not from positive 
law, civil or canon. And that this is true may be proved as follows : For the 
nature that produces a thing tends to its conservation, so long as the strength 
of the natural agent lasts, and strives to expel anything hostile to it ; and if 
this is not so, the cause is a failure of the strength of the natural agent, and an 
excess of those acting against it. But this is not caused by intention of the 
natural agent, productive and conservative, but contrary to intention, since 
it always resists its opposites, so far as it can. This is obvious from experience, 
if we argue by natural instances. For it is obvious in the elements, which act 
and are acted upon in tum. For a thing acted upon resists the thing acting, 
and reacts upon it, solely to the end of its own conservation, and the destruction 
of the thing acting against it. And a material corporeal agent is always acted 
upon in acting itself, as the Philosopher says in the third book of the Physics, 
and the second of De generatione. This is obvious in inanimate things, such 
as plants, for their special nature tends to their own conservation and life, 
and to the expulsion of their opposites; and also in animals, and why not 
also in a rational creature ? in whom, rather, the process is even more marked, 
because the creature himself is nobler, and other things are ordained to his 
Service, as their end ; ff. De usuris, 1. in pecudum. Defence, therefore, pro¬ 
ceeds from natural instinct. The text of Clem., De sententia et re iudicata, 
pastoralis, § ceterum, supports this. The text there speaks of defence which 
proceeds from natural law. This seems to be the meaning of the gloss on ff. 
Ad leg. Aquiliam, 1. scientiam, § qui cum aliter. The gloss there says that the 
laws permit, in that they do not forbid. This is supported by the text of 
ff. Ad leg. Aquiliam, 1. itaque. The text there says that natural reason allows 
one to defend oneself against danger. I conclude therefore, from this reasoning, 
'that this war, limiting it to war declared in defence of one’s person, proceeds 
from natural law and one’s own instinct, but that positive law approves it, 
or does not forbid it, as the gloss on 1. scientiam, § qui cum aliter, says. For some 
things which proceed from natural instinct are punished by positive laws, as 
in camal intercourse ; for intercourse, as such, proceeds from natural instinct, 
yet some unions are condemned by statute. And in this positive law limits 
and qualifies acts which proceed from natural law. So in other instances of 
acts proceeding from nature; for one naturally desires food and drink, and 
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y yet the canon law limits this desire. For it forbids certain foods at certain 
times. It is true that positive law also qualifies the mode of defence, as appears 
in C. Vnde vi, 1. i, and as will appear in the citations below. We conclude, then, 
that this war proceeds from natural law, but that it is approved by positive 
law, both civil and canon, and also qualified and regulated by them. And 
perhaps if understood in this way the gloss on 1. ut vim may be saved. 

Secondly, the gloss said, “ not by the law of heaven.” The gloss seems 
to mean that the divine law does not allow violence to be repelled by violence. 
This view of the gloss seems to be supported by certain texts ; for it is written 
in Luke, ch. vi, “ unto him that smiteth thee on the one cheek offer also the 
other ’’; xxiii, q. i, at the beginning. It is also written, “whosoever shall 
compel thee to go a mile, go with him twain ” ; Matthew, ch. v. It is also 
written in Romans, ch. xii, ‘‘ avenge not yourselves, but rather give place 
unto wrath.” Christ also said to Peter, when he wished to defend Him, “ put 
up again thy sword into his place,” Matthew xxvi; quoted in xxiii, q. i, at the 
beginning. These passages might move us to agree with the gloss in holding 
that it is forbidden by the law of heaven. But I think that the gloss is wrong, 
as may be clearly shown. And first as follows. An act which is consonant with 
charity is lawful by divine law, and defence of oneself is such an act. There- 
fore, &c. The major is proved; for charity excludes any act which is at 
variance with divine law, since it is incompatible with such an act, being itself 
the foundation of everything that is lawful. This is proved by De Pcenit., 
dist. ii, [si] radicata, and ch. caritas est, ut mihi videtur. And the second point, 
the minor premise, is proved by the same " distinctio,” ch. quia radix. For 
the chief act of charity is to love one’s neighbour as oneself, as appears in the 
next canons, and De Pcenit., dist. ii, ch. caritas est. § proinde; therefore it 
implies self-love and self-conservation, and if so, self-defence. Therefore the-j' 
law of heaven allows one to defend oneself. Moreover, the divine law allows,^ 
one to defend one’s neighbour from death, even against his will. Therefore f 
much more does it allow one to defend oneself. The consequence follows by _ 
the reasoning last given. The antecedent is proved by the text in xxiii, q. iv, 
ipsa pietas, and ch. displicet. Moreover, the divine law forbids a man volun- * 
tarily to strive after his own destruction. What I mean by that is merely 
this : that if he duly strives after some other thing approved by the divine 
law, even though in gaining that thing self-destruction follows as a consequence 
—that is not forbidden; as where a man, in order to obtain the state of etemal 
blessedness, afflicts his own body, no one doubts that the affliction is destructive 
of the body, yet this is not its final end, but the avoiding of camal vices, and 
the obtaining of the etemal state. The same might also be said of those who 
ha ve allowed themselves to be slain for the sake of the catholic faith ; for their 
final purpose is not the destruction of their body, but the defence of the faith, 
for the sake of which they voluntarily expose themselves to temporal death, 
which the divine law allows. But one who does not defend himself from death, 
when he can, voluntarily kills himself and compasses his own destruction; 
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and so this is forbidden by divine law. The major is proved ; for those who 
kill themselves in this way are regarded as condemned by the divine law, as we 
say of Judas and those like him. The minor is proved; for one who does not 
defend himself from death, when he can, and does not come under the cases 
above mentfoned, and does not fail to do so merely from cowardice, desires 
his own death, and kills himself by another’s hand; which is just as if he killed 
himself by his own hand, according to the rule qui per alium, Sext, De reg. 
iuris. Moreover, the divine law does not absolutely forbid acts which proceed 
from natural law, but modifies and Controls them. This is ciear from illustra- 
tions ; for it does not altogether forbid food and drink, or sexual intercourse, 
or the like, but modifies and Controls those actions, rejecting extremes, and 
approving the mean, as does the moral law also ; Ethics ii, iii, and iv. But if 
the divine law were absolutely to forbid self-defence, since that action proceeds 
from an instinct of nature, it would absolutely destroy an act of nature, which 
is absurd, for the reasons given above. Moreover, the canon law allows it; 
therefore the divine law does not forbid it. The antecedent is proved by De 
restit. spol., ch. olim ; Clem., De re iudic., pastoralis, § ceterum; and more 
clearly by Clement, De homicidio, si furiosus. The consequence holds ; for 
the canon law is interchangeable with the divine law, and so they cannot 
contradict one another; for they tend to the same end, though in different 
ways. For the canon law treats of the govemment of the earthly kingdom, 
that human society may be preserved in the world, which is also the subject 
of the civil law ; but the canon law goes further, for it disposes and prepares 
for the state of etemal happiness, to which the divine law leads ; and so it is 
necessary, if we observe the identity of their end, that everything which the 
divine law forbids, should be forbidden by the canon law. Accordingly, we 
may pass over other arguments which might be adduced without number, and 
conclude that the gloss is not correct in saying that the law of heaven does not 
allow self-defence. 

To the authorities cited to the contrary, the true answer is that given 
by Gratian in xxiii, q. i, § his ita. The answer is, that they are to be understood 
to refer to the inner preparation of the heart, not the conduct of the body; 
for a man ought to have humility of heart within, as Augustine shows in the 
Sermon on the Centurion’s Son, when he says, “ a man ought to be prepared,” 
&c. See xxiii, q. i, ch. paratus. 

This discussion gives us the answer to our third question as to whence 
this war arises, and what law allows it. 


What persons may dedar e this particular war? 

[Ch. lxxxi.] 

We must consider the fourth question, namely, Who may declare it ? 
On this subject I begin by saying that it is one thing to ask who may defend 
himself, and another to ask who may declare the war above defined, the object 


Digitized by v^ooQie 



WHO MAY DECLARE IT ? 


281 

of which is defence. If we ask to whom defence is allowed, I say that it is 
allowed to all natural created and corruptible beings. And I say " created 
and corruptible,” because it is not allowed to the heavenly bodies, because 
they cannot be acted upon by any hostile agent, since their bodies' are not 
receptive of foreign impressions, as the Philosopher says in De Coelo et Mundo, 
book ii, since they are not composed of the matter which is the matter of 
generation and corruption. And so there is no need of defence, since they 
cannot suffer. But to all material things defence is allowed by natural first 
principies, since they are accessible to suffering ; and such defence proceeds 
from natural law, which is a force inbom in things, creating like from like. - 
For by creating its like a thing preserves itself in _its kind, which cannot be 
done for ever in the individual; and also by its individua! action it strives to 
destroy its opposite, which resists it, and conversely. And this is the first 
mode of natural law, as to which see the gloss on dist. i, can. ius naturale ; and 
it is commonly noted in ff. De iustit. et iure, 1. i, § ius naturale. So, then, 
self-defence is allowed naturally to all material things ; and it proceeds from 
the strength placed by nature in any being, as any one may perceive by his 
senses by taking natural illustrations. But if we ask who may make the war 
above defined, then I §ay that men only may do so, and not other creatures, 
as the definition of the war proves, when I said, “ something alien presented 
to human desire,” &c. And now we must ask whether all men may make it. 


Whether clerks may declare this war? 

[Ch. Ixxxii.] 

And first, I ask whether clerks may declare this war. That clerks may 
not do so is proved by De homicidio, ch. suscepimus ; by dist. xlvi, can. sedi- 
tionarios ; and by the texts of xxiii, q. viii, ch. i, and ch. cum a Iudceis, with 
the chapters following, down to ch. his. Such is the answer given. It is proved 
by ch. convenior, in the same cause and question. That they may do so is 
proved by De restitution. spol., ch. olim ; De sent. excom., ch. si vero, and 
ch. ex tenore; dist. i, ius naturale; ff. De iustit. et iure, 1. ut vim ; ff. De 
vi, 1. iii, § si quis. The text in Clem., De homicidio, si furiosus, is clearer. On 
this there have been the opinions recited by the gloss on xxiii, q. i, in the 
summary, and the same cause, q. viii, in the summary; for some have said 
that no one, not even a lay person, is allowed to repel force with force by striking 
back, but only by preventing. This opinion is disapproved by Clement, De 
homicidio, si furiosus. Others say that laymen may strike back, but not 
clerks, and this view suffers from the same defect. Others say that if force is 
used to a person, it is lawful to repel it, even by striking back, and even for 
clerks. This is approved by Clem., si furiosus, provided the conditions which 
he mentions are satisfied. But if the force is used to things, then the answer 
is otherwise. But whether this second statement is true, I shall discuss below. 
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Hugo refused to say that a man ought in no circumstances, however great the 
necessity in which he was placed, and even if he could not escape by any other 
means, to kill another, but rather to allow himself to be killed. He has a note 
to this eflect on dist. 1, can. de his . The gloss there notes the contrary; and on 
De homicidio, ch. sicut dignum . I do not insist on this, since, as I said, there 
is the text in Clem., De homicidio, si furiosus ; and even if there were no text 
on the subject, expressly deciding it for or against, we should be led to the same 
conclusion by the reasons which I adduced to prove that it is not forbidden 
by divine law. 


Whether, although a clerk may defend himself even by killing another , 
he may do this in a church ? 

[Ch. Ixxxiii.] 

Secondly, I ask whether, if a clerk may defend himself in this way, even 
by striking back and killing another, he may do this in a church. And it seems 
that he may not ; for although a law may permit certain acts generally, yet 
they may be forbidden by reason of the place, so that the general permission 
is restricted by the special provision; ff. De poenis, 1. sanctio legum ; ff. De 
alim. leg., 1. alimenta, § basilica; ff. De legat, iii, 1. uxorem, § felicissimo; 
and De rescriptis, ch. pastoralis. Sext, rule generi, suffices. That many acts 
are permitted generally by a law, which are none the less forbidden in special 
circumstancesj is proved by the texts of Sext, De immun. eccles., ch. decet; and 
i, q. [i] iii, ch. vendentes. So, therefore, in the case proposed, and much more, 
since this is an act by which the church may be polluted ; De consecr. eccles. vel 
altaris, ch. proposuisti; and Sext, same title, the single chapter. Moreover, 
quarrels and brawls generally are forbidden in churches ; ch. decet, just cited. 
Therefore this act must be. forbidden, since it is a kind of brawl. To the con¬ 
trary, it may be urged that the laws which permit it speak in general tefms, 
and therefore they ought to be so understood ; ff. De lega, praestandis, 1. i, 
§ generaliter. This part I believe to be true, since the action arises from 
natural law, and it is not disapproved by divine law, and the reason of the 
law sanctioning it is of general application, without distinction of places. 
For natural law introduced it in order that a man might preserve himself as 
long as the strength of natural first principies lasts, and this reason appHes 
in a church as much as anywhere else. It is easy to answer the authorities 
cited to the contrary, for the acts forbidden in a church are either acts which, 
from their nature, belong to the class of bad acts, or which belong to the class 
of permitted acts, such as contracts. Yet their e^clusion from a church does 
not cause great danger on the ground of delay, since they may be performed 
equally well outside the church, at the pleasure of the contracting parties, 
since they have their origin in the will of the parties; C. De act. et obliga¬ 
tionibus, 1. sicut. But in the present case, if a man were not allowed to repel 
force with force in a church, the danger would be immediate, because he would 
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easily be killed at once. As to the other argument, that pollution might I 
follow, the solution is this: The preservation of a man, which cannot be 1 
restored, is more to be considered than a church, which may be resanctified. 1 
And perhaps we might say that, for a church to be polluted, the spilling of 
the offender’s blood is necessary ; see the note on Sext, De consecra, eccle. vel 
altaris, the single chapter. 


Whether a clerk, attacked in the act of celehration, may defend himself, 
and kill his assailant, and so continue to celebrate the office ? 

[Ch. lxxxiv.] 

Thirdly, I ask whether, if a clerk is attacked in the act of celebration, 
he may leave the office, defend himself, and kill the assailant; and whether, 
if he kills him in thus defending himself, he may continue to celebrate the 
office. As to the first point, it appears that he ought not to leave the office, 
but that he is bound to perform it as long as he can; see the text in vii, 
q. i, illud, and ch. nihil. Moreover, temporal things are to be postponed to 
spiritual; xii, q. i, preecipimus ; De pcenit. et rem., cum infirmitas ; C. De 
episcop. et cler., 1 . sancimus. The contrary view is supported by other texts ; 
for an office begun may be left uncompleted because of some physical impedi- 
ment supervening, and for that reason the laws provide that the priest should 
not be alone in a church where there is a store of temporal goods. This is 
proved by the texts in the chapters just cited ; vii, q. i, illud, and ch. nihil. 
The object of this is that one man may take the place of another and continue 
the celebration, when the other has left it; De consecratione, dist. ii, the last 
chapter; unless the words of the mass have been begun and not completed, 
because then he is bound to begin again, since they must not be divided, as 
in baptism and ordinatioh; dist. xxiii, quorundam, and note the gloss there, 
and ch. nihil, where the gloss should also be noted. But if a man attacks the 
celebrant, to kill him, this is an impediment, nay, it is clearly a mortal danger 
to the celebrant; and therefore he may leave the office, and consequently may 
rid himself of the danger threatening him, if he can, even by killing the assailant. 
The authorities quoted to the contrary are easily answered; for although 
it is true, as a general rule, that spiritual things are to be preferred to 
temporal, yet in this case the celebration of the spiritual office is not to be 
preferred, since the law allows this, on account of the irreparable damage that 
would follow, and it does not resuit in the postponement of the spiritual office, 
because the office may be completed by another, or by the same celebrant, 
after the danger has been avertcd. As to the second point, I say without 
arguments that if he does kill the assailant in defending himself, he may 
resume the celebration of the office, provided the conditions mentioned in 
Clem., si furiosus, are satisfied. For what he has done is no sin, since he did 
it by the authority of the law, and by that authority no man sins; xxiii, q. iv, 
[28] 
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ch. qui peccat; hence he does not commit an irregularity; see the passage 
of Clem., si furiosus, above cited. So there seems to be no impediment to 
prevent him celebrating, as Clement proves in the passage quoted. 


Whether one who is attacked while baptizing, ordaining, confirming, anointing, 
or celebrating the several sacraments may postpone the celebration of those 
sacraments, though begun ? 

[Ch. boutv.] 

In the fourth place, the same question, arguments, and solution apply 
to one who is baptizing, ordaining, anointing, or celebrating the several 
sacraments. May he postpone their celebration for the sake of his own 
protection, even if he has begun it ? And in ali these cases the answer is the 
same as above. 


Which is to be preferred, the death of a priest who is attacked while he is baptizing 
a child at the point of death, or the eternal life of the child, lest he should die 
without baptism ? 

[Ch. Ixxxvi.] 

My fifth question is this: A priest is baptizing a child who is at the 
point of death, and an attack is made on him with intent to kill him ; which 
should he rightly choose, to finish the celebration of the sacrament, that the 
child may not die without baptism, and himself to be killed ? or, on the 
contrary, should he choose to save his own life, and to allow the child to die 
without baptism ? In the same way, put a question of a priest delaying the 
Body of Christ to a sick person at the point of death. 

As to the first question, it appears that the priest ought rather to allow 
himself to be killed than the child to die without baptism. For if the child 
dies without baptism, he dies etemally, as Augustine proves, writing to Peter 
the Deacon, De consecrat., dist. iv, firmissime, and ch. regenerante, and ch. 
nulla, in the same " distinctio.” The Apostle shows, in the Epistle to the 
Ephesians, ch. iv, that all are condemned for the offence of one. Thus original 
sin, if its effect is not extinguished by the sacrament of baptism, leads to 
eternal damnation; but the priest only dies temporally, provided that he 
has the other requisites for eternal salvation; but temporal death is to be 
accounted less than spiritual. So Augustine argues; xxiii, q. iv, displicet, 
and ch. ipsa pietas ; therefore the priest should rather choose to die, in order 
that the child may not perish etemally. Moreover, of two evils the less is 
to be preferred; dist. xiii, nervi testiculorum, and similar passages; but 
temporal death is a less evil than eternal; xxiii, q. iv, ch. ipsa pietas, and ch. 
displicet. And the death of the child is eternal; De consecr., dist. iv, ch. 
firmissime, and ch. nulla, and ch. regenerante. But the death of the priest 
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is temporal, and therefore to be preferred. Moreover, the greatest act of 
charity is that one should love one’s neighbour as oneself ; De Poenit., dist. ii. 
Proximos, and § proinde, and ch. caritas est, ut mihi videtur. But if this 
priest should prefer his own temporal life to the etemal salvation of the child, 
he would not be loving him as himself, and so would lack charity, as is proved. 
For etemal life excels temporal life beyond all comparison. Therefore, by 
preferring temporal life for himself to the etemal life of his neighbour, he loves 
himself far more than his neighbour, and so abides without charity. Moreover, 
that course which is followed by the fewer evils is to be preferred; but the 
death of the priest is followed by a less evil than the death of the boy without 
baptism ; therefore the death of the priest is to be preferred. The major is 
proved. For the rule in morals is this, that more evils, other things being 
equal, are worse than fewer evils, and more to be avoided. This is proved by 
dist. xiii, can. nervi. The minor is proved ; for if the priest’s life should be 
preferred, two evils follow, namely, the etemal death of the child, as I showed 
above, and neglect of the cure of souls, which is a mortal sin; De aeta. et 
qualitate, can. cum sit ars. But if the priest’s temporal death should be pre¬ 
ferred, only one evil follows, namely, temporal death, which, if regard is had 
also to the quality of the act in itself, is beyond comparison a less evil than 
perpetual death ; and so we must conclude as above. 

The contrary view seems to be supported by the texts which speak in 
general tenns of allowing any man to defend himself in case of necessity. 
I need only quote Clem., si furiosus, a passage often cited above. This is 
confirmed by the laws which say that charity begins with oneself; C. De 
servit, et aqua, 1 . preeses ; and De iureiurando, ch. petitio. 

Solution: In the examination and solution of this question we must 
examine cases which are free from doubt. For there are such cases in the 
problem before us. Thus, if we suppose that the child might be baptized 
by another, even a layman or a woman, in case the priest should leave the 
celebration of the sacrament, there would be no doubt that the priest ought 
to prefer his own safety ; for where the child might probably live until the 
danger had been dealt with, and where this is practically certain, I should 
consider it beyond all question that the priest should prefer his own safety; 
nor do the reasons cited conclude the case to the contrary. Let us suppose 
the question to arise, not in the case of an infant, but of an adult, who, though 
he does not receive the baptism of water, will none the less die, if he has the 
true faith, with the baptism of water. Stili I should not consider the question 
doubtful, but I should rather say, as above, that the safety of the priest should 
be preferred. But we have to discuss the case of a child who is certain to die 
without baptism, if the priest leaves the ceremony. Or the question might be 
doubtful, where there was a probable doubt on the matter. 

In the first case, where the matter is certain, I should consider that the 
temporal death of the priest should be preferred, on the authority of the 
laws above cited ; and I base my opinion on vii, q. i, § hoc etiam, the words cum 
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vero specialiter, arguing from the converse case, and the note of the gloss there. 
For where the question is of a single bishop, and the church cannot be pre- 
served if he flees, he ought to expose himself to death for its sake, as in the 
passage cited. This applies with great force to the case of a priest and his 
own parishioner, and I am moved to this conclusion by the reasons above 
given. 

But where there is a reasonable doubt whether the child will die or will 
live until the danger is over, whereas the death of the priest, if he should 
not leave the ceremony, is certain, I should stili think that the death of the 
priest is to be preferred, since, when matters are uncertain, there is no certain 
place for conjecture ; ff. De verbor. obligationibus, 1 . continuas, § illud. But 
where there is reasonable doubt on both sides, I should be of the same opinion 
as in the first case above, as regards the sacrament of baptism. 

But in the sacrament of the Body of Christ, if the gloss on De poenis et 
remiss., ch. quod in te, which says that the viaticum is not a sacrament of 
necessity, were true, then the question would not be very doubtful. But 
that gloss is not true, and is contradicted by another gloss on De transaction., 
ch. veniens, the first gloss ; and the latter is true, as is noted on De sacrament. 
non iterand., in the rubric. The text of De poen. et remissionibus, ch. omnis, 
seems to support this. Nevertheless, even assuming it to be true that it is 
a sacrament of necessity, I should stili say that the tempora! life of the priest 
should be preferred. I am moved by the consideration that, even if a man 
dies without receiving the Body of Christ, the omission not being his own 
fault, nor due to his contempt, he does not die etemally, as in baptism. For 
this reason the present case is not concluded by the reasons above given. I 
should say the same of the sacrament of penance, because a man who dies 
even without oral confession, where this is not his own fault, is saved by the 
virtue of repentance alone, as is noted in De Poenit., dist. i (?) , in the summary, 
and in § his ita. I should say exactly the same of the sacrament of unction. 


Whether a monk may defend himself without the licence of his abbot ? 

[Ch. lxxxvii.] 

Sixthly, I aek whether a monk may defend himself without the licence 
of his superior. It seems that he may not. For a monk does not meditate, 
and ought not to meditate, an act of volition, except by the leave of his 
superior, because without his leave he lacks the faculty of willing and not 
willing; xii, q. i, nolo, and ch. non dicatis; Sext, De electione, quorundam, 
and ch. si religiosus ; and Clem., De procuratoribus, religiosus. But this 
act of defence proceeds from mere free choice, because a man can choose 
not to defend himself; therefore he may not do so without the leave of his 
- superior. Moreover, a monk is dead to the world; xvi, q. i, Monachi, and 
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ch. placuit; therefore acts which tend to the defence of life are not com¬ 
petent to him. Moreover, even acts which tend to good are forbidden to 
a monk without the leave of his superior, such as making vows, travelling 
abroad, and the like, by the laws just cited. An argument to the contrary 
is that the defence of one’s own person is an act arising from natural instinct, 
and not disapproved by law divine or other ; therefore it is lawful for a monk, 
since he is not dead to natural acts, but only to civil acts, as appears from ( 
the laws above cited. 

Solution : I think that if a monk can obtain the leave of his superior to 
defend himself without the delay being dangerous, he ought to ask it. This 
is proved by the laws cited in the first part of the discussion. But if he can- 
not obtain the leave of his superior, because the latter is not present, and 
there is danger in delay, then he may defend himself without the leave of 
his superior. My reason is, that this is an act allowed by natural law, which 
the superior could not without cause absolutely forbid, perhaps even the 
Pope could not, since nature has sanctioned it, and in these matters he is not 
regarded as being subject to his superior, any more than he would be if the 
superior were absolutely and without cause to forbid him food and drink. 

I rely on the gloss on xii, q. i, ch. non dicatis. For the gloss there asks 
whether a monk may give alms to a poor man who will die of hunger, unless 
he receives aid, without the leave of his superior, and it holds that he may. 
For he is bound, in a case of necessity like this, to provide, if he can, for the 
life of another by an act otherwise forbidden to him ; how much more, then, 
may he provide for his own life by an act dictated to him by nature ! I see 
no reason why he should not; and Raymond even, in the summary of De 
negot. saecularibus, § sed quaritur circa hoc, says that if the abbot should 
forbid him, he stili ought to do it, because then he would be obeying, not 
man, but God ; dist. viii, quo iure. 


Whether a slave may defend himself without the command of his master ? 

[Ch. lxxxvii 

The seventh question is, whether a slave may defend himself in this 
way without the command of his master. It seems that he may not. For 
the acts of slaves are deemed null; C. De rei vind., 1. servum ; ff. De iudic., 
1. vix certis ; ff. De acquir. haereditate, 1. si quis mihi bona, § iussum. On 
the contrary, at the present day masters have no power of death over their 
slaves ; ff. De his qui sunt sui vel ali. iuris, 1. i. This is confirmed. For a 
master cannot absolutely forbid natural actions to his slave, if the prohibition 
would cause the death of the slave ; see the law last above cited. Solution: 
as in the last chapter in the case of a monk. 
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Whether persons outlawed, who may sometimes, according to the statutes 
of states, be killed with impunity, may defend themselves ? 

[Ch. lxxxviii.] 

The eighth question is, whether persons whom any one may kill with 
impunity, such as outlaws, conceming whom municipal laws sometimes 
ordain that they may be attacked with impunity, may defend themselves. 
It seems that they may not. For if violence is lawfully inflicted by a private 
person, it is not lawful to defend oneself; ff. Ad legem Aquiliam, 1. iv. 
But here it is lawfully inflicted, because a law gives authority ; ff. De acquir. 
possessione, 1. iuste. This is confirmed thus: If violence is inflicted by a 
public person, it is not lawful to defend oneself; ff. De iniur., 1. iniuriarum, 
§ i; ff. De rei vindic., 1. qui restituere. But here the private person is in a 
quasi-public position; for a law makes him its servant by allowing him to 
punish ; and a law can do this—I mean, it can give jurisdiction to a private 
person ; ff. De iurisd. omn. iudic., 1. et quia ; and Ne praelati vices suas, ch. i, 
where the point is noted. Therefore, we may infer that it is not lawful for 
him to defend himself. 

To the contrary is the argument that this is a private person ; amd even 
if he were a public person, it appears that violence is inflicted unlawfully when 
it is inflicted without the due course of law being observed; C. De sent., 
1. prolatam ; and De probationibus, ch. quoniam contra. 

Secondly, I think the words of the law must be considered; for some¬ 
times a law permks a thing in the sense that no law forbids it; xxxi, q. i, 
hac ratione. Sometimes a law permits a thing contrary to human ordinances, 
as formerly to contract a marriage in the fifth degree ; xxxv, q. iii, quadam. 
In a third sense, a law permits a thing in the sense that it tolerates it; it does 
not make an act otherwise unlawful lawful, but it does not punish an unlawful 
act which remains unlawful, as the text says in dist. iv, can. denique. For 
those who eat flesh at midnight of Sunday are not punished; and the text 
says the act is permitted, meaning that it is not punished because of the numbers 
and the scandal. So in other cases adultery is permitted, in order to avoid 
homicide ; xxxiii, q. iii, si quod verius ; and yet adultery is not made lawful 
by the law which permits it in this sense, but the act remains unlawful, and 
only the penalty is remitted. So in the case proposed ; if the law permits the 
act in the sense of tolerating it, and remitting the penalty, the act remaining 
unlawful, because of the odium attached to the outlaw, then I should think that 
the outlaw may defend himself; and the citations given above do not conclude 
this question. But if the law should permit the act in the sense of positively 
making it lawful instead of unlawful, then the answer would be different. 
These modes of permission are noted by the gloss on dist. iii, omnis autem lex. 
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Against whotn may this particular war be declared ? 

[Ch. lxxxix.] 

We must consider the fifth question, which is, against whom this par¬ 
ticular war is allowed. And as to this, many questions arise. 


Is it lawful against a superior ? 

And the first question is, whether a man may declare this war against 
his own superior. The gloss on ff. De iustit. et iure, 1. ut vim, says not; it is 
based on ff. De rei vindic., 1. qui restituere ; and ff. De iniuriis, 1. iniuriarum, 
§ i. The text of xi, q. iii, ch. qui resistit, supports this. I think that the 
gloss, as it stands, is not quite accurate, but that a distinction must be 
drawn. Either it is ciear that the superior is acting unlawfully, or it is 
ciear that he is acting lawfully, or there is a doubt. In the first case, I think 
resistance should be offered; C. De iure fisci, 1. prohibitum ; and C. De 
metatis, 1 . devotum. And this is especially so when what he does is something 
outside his office, not conceming himself. In the second case, resistance 
should not be offered ; ff. De rei vindic., 1 . qui restituere ; and ff. De iniuriis, 
1. qui iniuriarum, § i. In the third case, it should only be offered if what 
has been done is something which cannot later be repaired. For such things, 
when once done, cannot be regarded as undone; ff. De captivis, 1 . in bello, 
§ facti. For in such cases the law which forbids an appeal before final judge- 
ment allows an appeal, as is noted in C. Quor. app. non recipiuntur, 1. ante 
sententia tempus. 


Is it lawful against a judge, even if he acis unjustly ? 

[Ch. xc.] 

Secondly, the gloss on the said law, ut vim, asks, What if a judge or 
magistrate acts unjustly ? Martinus answers that no resistance should be 
offered, relying on ff. De iniuriis, 1. iniuriarum ; but action should be brought 
against the magistrate, during his term of office if he is one of the lower magis- 
trates, or after it is over if he is one of the higher ; ff. De iudic., 1 . pars Ute¬ 
rorum ; and ff. Quod met. causa, 1. iii. I do not think this gloss is true where 
the act is an irreparable one. Suppose that a judge attacks me with the 
intention of killing me, and that he is one of the higher magistrates, am I to 
wait until his term of office is over ? or, if he is one of the lower magistrates, 
must I wait until my complaint can be brought before the president ? Certainly 
not; because such acts, as I said above, are irremediable ; ff. De captivis, 1. in 
bello, § facti. 
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Is it lawful for a son against a father ? 

[Ch. xd.] 

The third question is, whether it is lawful for a son against a father. 
It seems that it is not, because of the right of “ patria potestas ” ; C. De pat. 
potest., throughout. This view is confirmed. For a son may not attack 
himself, therefore he may not attack his father, since they are regarded as 
one person ; C. De impub. et aliis substit., the last law ; Instit., De inutil. 
stip., § ei qui ; C. De agrie, et censi., 1. cum scimus ; Authent., De iureiurando 
a moriente praestando, § i. To the contrary is the argument that this mode 
of defence comes from natural law, as I proved above in the third principal 
part; and it is not disapproved by any law, but rather approved by all, as 
I there showed. Therefore “patria potestas,” being an institution of civil 
law, does not destroy this right belonging to a son, since natural rules are 
not destroyed by civil. Instit., De iure nat. gent. et civili, § naturalia; dist. 
v, ius naturale. 

Solution: I say that if a father does something to the son to correct 
him, the act being one that is permitted by the right of “ patria potestas,” and 
does not exceed that right, the son may not defend himself, because herein 
the civil law which introduced “ patria potestas ” limits natural law, which 
it can do, as I showed above. But if the father does something to the son 
which exceeds the rights allowed him by “ patria potestas,” then I should 
think that he may defend himself. And this applies to a son living in “ patria 
potestas ” ; for if a son has been emancipated, the question is simpler. The 
answer to the citations to the contrary appears from what has already been 
said. 


Is it lawful for a monk against his abbot ? 

[Ch. xdi.] 

The fourth question is, whether it is lawful for a monk against his 
abbot. It seems that it is not, for a monk cannot exercise his will without 
the licence of his abbot; xii, q. i, nolo, and ch. non dicatis; De statu monach., 
cum ad monasterium. But this act is controlled by the will, since the monk 
can refrain from it; and the superior does not give his licence, but rather 
a tacit and implied prohibition, which has more weight than a verbal one ; 
ff. De aedilit. edict., 1. si tamen, § ei quod; ff. De legi., 1. de quibus, at the end; 
De appellationibus, ad audientiam, and ch. ut nostrum, and ch. dilecti. This is 
confirmed thus : For a monk is dead to the world ; xvi, q. i, monachi, and ch, 
placuit; and Authent., C. De sacr. sanet, ecclesiis, ingressi. Therefore an 
act in defence of his earthly life is not competent to him. 

On the other hand, it appears that this act proceeds from natural law, 
and that no positive law disapproves of it, although it is limited thereby. 
Therefore it is not denied to a monk, who, though he is civilly dead, yet is 
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not so naturaUy, as appears from the laws above cited. Solution: If the 
superior attempts to do something to the monk which the common law allows 
him to do, by way of correction or the like, or in accordance with the rules 
of the order, then the monk may not resist; nor in this case should he even 
be heard on appeal; De appell., cum speciali, and ch. de priore. But if the 
superior attempts to do something to the monk which does not belong to his 
office, as regulated by law or by the rules of the order, then he may defend 
himself, especially where delay would be dangerous, as if the abbot should 
attack the monk to kill him on the spot; which is only natural when we 
remember that a monk may even lay an accusation against an abbot, if he 
does anything contrary to his duty ; De accusat., ch. ex parte, and same title, 
ch. cum olim. 


Is it lawful for a slave against a master ? 

[Ch. xdii.] 

The fifth question is, whether it is lawful for a slave against a master. 
It appears that it is not, since a master has absolute power over a slave ; 
ff. De his qui sunt sui vel alieni iuris, 1. i. This is confirmed thus: For 
a slave is bound to help his master in war ; otherwise he is punished ; ff. De 
S. C. Silaniano, 1. si quis in gravi. Therefore he may not attack him ; De nat. 
ex lib., the single chapter ; and De restit. spol., ch. conqueerente ; ff. Si servit, 
vind., 1. altius; ff. De condic, indebit., 1. frater a fratre; dist. xxvi, una 
tantum ; dist. xxv, the last canon ; xvi, q. i. Silvester ; ff. De fideiuss., 1. tutor ; 
ff. De admin. tut., 1. quotiens. 

To the contrary: At the present day the power of masters over slaves 
has been restricted ; ff. De his qui sunt sui vel alieni iuris, 1. i. For to-day 
they have no power to put them to death, nor to treat them with extreme 
severity. Therefore, &c. Solution : As I said of the monk, so here, if the 
master attempts to do something to the slave which the laws permit him to 
do, the slave may not defend himself. For in this an act which proceeds 
from natural law is limited by positive law, which limits the power of masters 
over slaves. But if he attempts to do something which is beyond what the 
law allows, then the answer is otherwise, because here, although slaves are 
not recognized as regards civil acts, yet as regards natural acts they are, and 
this is a natural act. 

This helps us to the solution of similar questions. Is it lawful for a 
vassal against his lord ? a pupil against his master ? a soldier against his 
officer ? a wife against her husband ? These questions admit of a uniform 
solution, which is, that if the act attempted is one which the law permits, 
defence is not lawful. If it goes beyond this, and is contrary to legal duty, 
then otherwise, as I showed fully above. This brief discussion shows us 
against whom defence is lawful, and the rule above given will solve an infinite 
number of questions. 

[29] “ 
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On behalf of what persons is it lawful to declare this particular war ? 

[Ch. xciv.] 

The sixth point which we have to consider is this: On whose behalf 
is it lawful ? And first as to the persons on whose behalf it is lawful. And 
I take it as undoubted that it is lawful in defence of oneself. This is proved 
by the text of ff. De iustit. et iure, 1. ut vim ; and ff. De vi et vi armata, 1. i, 
§ vim vi ; and Ad leg. Aquil., 1. iv ; and the same title, 1. scientiam, § qui cum 
aliter ; and clearly in Clemen., De homicidio, i. Other cases are examined 
below. 


Is it lawful for a father on behalf of his son ? 

[Ch. xcv.] 

And first I ask whether it is lawful for a father on behalf of his son. 
Treating subjects which admit of no doubt without arguments, we must say 
that it is. For a father loves his son as himself ; ff. Quod met. causa, 1. isti 
quidem. For the son carries on his personality into the future ; ff. De verb. 
sig., 1 . liberorum, at the end ; also because they are regarded as one person ; 
C. De impub. et aliis substit., the last law ; Authent., De iureiur. a moriente 
praestito, at the beginning ; Instit., De inutil. stip., § ei quem. This point is 
ciear. Equally so is the converse case of a son on behalf of his father. 


Is it lawful for a husband on behalf of his wife ? 

[Ch. xcvi.] 

The second question is, whether it is lawful for a husband on behalf 
of his wife. Clearly it is, for an injury inflicted on a wife is inflicted on the 
husband, and he may bring an “ actio iniuriarum ” for it; and even a be- 
trothed person may do so; ff. De iniuriis, 1. item apud, § [s» sponsum 
sponsum ]. And a husband may kill a wretch found committing adultery 
with his wife ; ff. De adulteriis, 1. marito, and 1. capite quinto ; C. the same 
title, 1. Gracchus ; even one who gossips with her after being wamed, according 
to the Authentics, and he does not contravene xvii, q. iv, si quis suadente. 
As to one who lays violent hands on a clerk for this cause, see De sent. 
excommunicationis, ch. si vero, § nec ille. 

Is it lawful on behalf of a brother, sister, and other relations ? 

[Ch. xcvii.] 

. The third question is, whether it is lawful on behalf of a brother, a 
sister, and other relations, and persons who are not related. And the gloss 
on ff. De iustit. et iure, 1. ut vim, says that the affection should be considered. 
It quotes ff. Quod met. causa, 1. isti quidem ; and ff. Mandati, 1. cum servus. 
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Others prefer to say that it is lawful on behalf of all relations. Their argu- 
ment is, that if a man does an injury to one relation, he is regarded as doing 
it to all, although the others cannot bring the “ actio iniuriarum ” ; ff. De 
iniuriis, 1. lex Cornelia, at the beginning. They confirm this view by the 
argument that it is lawful to repel force by force in defence of property; 
C. Vnde vi, 1. i; and ff. De vi et vi armata, 1. iii, § eum igitur. And one who 
wishes to repel force by force in defence of his property may summon his 
friends and relations. Therefore he may help his friends and relations. And 
so they conclude that it is lawful on behalf of a relation, without any qualifica- 
tion. This opinion seems to be confirmed. For man owes a duty to man; 
ff. De servis exportandis, 1. cum servus. Therefore, in accordance with that 
duty, he may- help him. This is confirmed by C. De appell., 1. addictos; 
better by ff. De appell., 1. non tantum ; where, too, a stranger appeals on behalf 
of a person condemned in a criminal trial, even against that person's wish. 
This is supported by C. De liberali causa, 1. iii. Jacobus Buttrigarius, on the 
law ut vim, draws the following distinction: Either I desire to defend the in- 
jured person of my own motion, and without request from him, and I can do 
this by way of legal process, but not by an act; and in this sense are under- 
stood the laws just quoted, addictos, non tantum, and C. De lib. causa, 1. iii; or 
I desire to do this, not of my own motion, but at the request of the injured 
person, and then I may do so even by an act; ff. De vi et vi armata, 1. iii, § eum 
igitur. Others draw a distinction. Either the assistants belonged to the 
company of the injured person, and then they might repel an injury inflicted 
on his person; the proof of this is in ff. De iniuriis, 1. item apud, § si quis 
virgines ; otherwise they may not, as the gloss on Vnde vi, 1. i, lays down 
without qualification, where Cinus quotes this opinion in the antepenultimate 
question. Others, like Jacobus of Ravenna, say without qualification that 
it is lawful; and they give this reason : Another may help me in my affairs; 
ff. De negot. gestis, 1. i. Much more may he help my person, since the person 
is to be preferred to things; C. De sacrosanctis ecclesiis, 1. sancimus. He 
quotes in support C. De adulterio, 1. Gracchus ; and if you say that in that case 
it was a son, he meets the difficulty by ff. Ad legr Aquiliam, 1. liber homo. 
No difficulty is raised by ff. De vi et vi armata, 1. cum fundum. For there 
the person wished to act after an interval of time, which even the injured 
person himself would not have been allowed to do. No difficulty is raised, 
according to him, by ff. De iustit. et iure, 1. ut vim, where it says, “for the 
protection of one’s own body.” He meets this by ff. De servis exportandis, 
1. si servus. This opinion seems to be followed by Cinus in C. Vnde vi, 1. i, 
in the antepenultimate question. 

In this conflict of authority, I should think we ought to consider, inas- 
much as I have framed the question to refer indifferently to relations and 
to strangers, whether a relation or a stranger may repel violence done to 
another with force, as he might violence to himself, while avoiding the 
penalty of irregularity whether it be a clerk or a layman who kills or wounds 
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another in this case. A question may also be asked, in both cases, whether 
they may do so without incurring some other penalty of statute or canon. If 
we take the first question, I say that according to Clement./De homicidio, 
si furiosus, a man only avoids the penalty of irregularity if he does the 
act in defence of himself, not in defence of another, even a father or son. 
The text shows this by the words, “ we hold the same of one who, not being 
able to avoid death otherwise, kills or wounds his own assailant.” It speaks, 
then, of his own assailant, not of the assailant of another. This is also noted 
by the gloss there on the word “ suum ”. In this case, then, I think the 
answer plain, as it is in the text. But if we ask whether he may act in this 
way, and avoid other penalties, statutory or canonical, we must first make 
a distinction. Either we speak of the penalty of excommunication, if a man 
strikes a clerk in this way, in the act of forcibly repelling violence done to 
another; and then I agree with Innocent that, if he is defending father, 
mother, wife, son, or daughter, he escapes the sentence of excommunication. 
He quotes ff. Quod met. causa, 1. isti quidem ; and ff. De S. C. Silaniano, 1. i, 
§ si vir. And the reason of the difference between this case and the one 
preceding is, that irregularity may be contracted even without wrongful 
intention, as may be seen where a judge gives a lawful order for a man to be 
put to death ; dist. Ii, qui in aliquo. But excommunication under that canon 
requires an instigation of the devii; xvii, q. iv, ch. si quis suadente. But if 
the person is assisting a stranger, he does not escape the penalty of that canon, 
though he may have acted at the request of the injured person a thousand 
times over. Or we may speak of another penalty, personal or pecuniary; and 
then I draw a distinction, according as those who desire to repel force from one 
who has suffered violence are related to him or are strangers. If they are 
related, I follow the gloss on ff. De iustit. et iure, 1. ut vim; limiting it by 
ff. De iudic., 1. in privatis; and ff. De iniuriis, 1. lex Cornelia, at the beginning. 
If they are strangers, then they may either be members of the company of the 
person who suffered the violence, and then it is lawful; ff. De injuriis, 1. item 
apud Labeonem, § si quis virgines ; or they may be not members of his company, 
or they may desire to repel the violence after an interval, and then they 
cannot do it; ff. De vi et vi arm., 1. cum fundum; because not even the injured 
man himself could do so. What I have said applies to defence by act. But 
they might make a legal defence even after an interval, where the laws allow 
this ; ff. De appell., 1. non tantum; De liber, causa, 1. iii; and C. De appella¬ 
tionibus, 1. addictos. And for this reason I do not think that the opinion of 
Jacobus Buttrigarius is true, when he says without qualification that they 
may make a legal defence. For this is not true without qualification. For 
there are cases in which a third party may not bring an action or an 
accusation on behalf of one who has suffered injury. I take an ordinary 
example in private delicts. So, then, it is true only where the law allows it. 
If, however, the defenders desire to repel the violence at once, then I should 
draw the same distinction as Jacobus. Either they are summoned by the 
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person who has suffered the violence ; and then it is lawful. For one who 
suffers violence may summon his friends to defend his property ; ff. De vi et 
vi armata, 1. iii, § eum igitur ; therefore he may do so to defend his person, 
which is far more important; C. De sacrosanct. ecclesiis, 1. sancimus. Or 
else they are not summoned, and then it is lawful. The text is in Sext, De 
sent. excom., ch. dilecto. This is supported by xxiii, q. iii, non inferenda, and 
ch. fortitudo ; De sent. excom., quanta. Also by the notes on C. De commere, 
et mercatoribus, 1. ii. And so I think that in this matter the opinion of Jacobus 
of Ravenna is true. The text is in ch. dilecto, already cited. For the text 
there says, " since any one is allowed to give his help to his neighbour or 
relation, to repel an injury from him.” 


Whether a man is bound to defend another against being killed ? 

[Ch. xcviii.] 

The fourth question is, whether one who sees that another is about to 
be killed unless he helps him, is bound to help him. It seems that he is by 
ff. De agnoscendis liberis, 1. necare. This is confirmed by the duty which one 
man owes to another; ff. De servis exportandis, 1. servus. It is confirmed 
again thus: An error which is not opposed seems to be approved ; dist. 
lxxxiii, error, and can. consentire, and can. quid enim. For one may receive a 
reward for relieving another from duress ; ff. Quod met. causa, 1. metum, § sed 
licet. This is confirmed thus : In some cases there is a special provision that 
a man is bound so to help another ; ff. De S. C. Silaniano, 1. i, § hoc autem ; 
and C. the same title, the last law. Therefore the common law is the converse; 
ff. Ad municipalem, 1. i; and ff. De legibus, 1. ius singulare. A gloss holds 
that a man is bound to help by word, but not by act; ff. De reg. iuris, rule 
culpa. Nor is the duty which one man owes to another an objection, because 
he only owes it if he can act without danger to himself; ff. De oper. lib., 1. habet; 
and ff. De verbor. significatione, 1. Nepos Proculo. 


The fifth question relates to those who are bound to defend others from violence. 

[Ch. xcix.] 

And as to this many questions arise. 

Whether a vassal is bound to help his lord ? 

And the first question relates to a vassal. And there is no doubt that he 
is bound to help his lord ; otherwise he loses his fief ; see the Usus Feudorum, 
Quae fuit prima causa beneficii amittendi, ch. prima autem causa, § item qui 
dominum, and the following section. 
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Whether a slave is bound to help his master ? 

[Ch. c.] 

The second question relates to a slave ; and it is ciear that he is bound 
to help his master, from the text of ff. De S. C. Silaniano, 1. i, § hoc autem ; 
and C. the same title, the last law. 


Whether a soldier is bound to defend an officer in a war ? 

[Ch. d.] 

The third question relates to an officer in a war; and it is ciear that 
a soldier is bound to help him, if he can ; otherwise he is punished with death ; 
see the text of ff. De re milit., 1. omne delictum ; and ff. the same title, 1. iii, 
the last section. 


Whether a vassal, seeing his lord attacked on one side, and his 
father on the other, &c. ? 

[Ch. di.] 

The fourth question is this : A vassal sees his lord attacked on one side, 
and his father on the other, and each is equally in mortal danger unless 
he is helped, and the vassal can help only one of them ; whom should he 
help, his father or his lord ? The gloss on xxii, q. v, de forma, says that a 
vassal is bound to help his lord against his own son. The argument is that 
a son is bound to his father by the law of nature, but a vassal is bound to 
his lord by the bond of his oath ; Vsus Feudorum, Quae fuit prima causa 
benefic. amittendi, the single chapter; and according to this the question 
would be decided, because he would be bound to help the lord, to whom he 
is more closely bound. On this question I should say the opposite. And 
I am moved by the consideration that a son is bound by a natural bond to 
the father, of whom he was begotten. He is also bound by a civil bond, 
because he is under his “ patria potestas ” ; but he is bound to his lord by 
a civil bond only, as appears from xxii, q. v, ch. de forma, already quoted. 
But two bonds are stronger than one; Authent., De consanguin. et uterin. 
fratribus, at the beginning. This is confirmed by reason of the priority 
of the obligation, for the patemal bond is prior to that of the lord. There- 
fore he is bound first to help his father; ff. Qui potior, in pign. habeantur, 
1. potior, and 1. qui balneum. This is confirmed thus: The oath to the 
lord is understood to save any precedent obligation; for a right acquired 
by one person is not destroyed by a second obligation; see the passages 
quoted, 1. qui balneum, and 1. potior. It is also confirmed by De iureiurando, 
ch. petitio ; for in swearing to help his lord, he is not taken to have swom not 
to help himself before his lord, because that is his first duty; C. De servi- 
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tutibus, 1. preeses. But by fiction of law the father is the same person as the • ^ 
son ; C. De impub. et aliis substitutionibus, the last law, with others to the 
same effect. Therefore, &c. 


Whether a clerk, seeing his bishop attacked on one side, and his father on 
the other, each being equally, &c. ? 

[Ch. dii.] 

The fifth question is this: Suppose a clerk sees his bishop attacked on 
one side, and his father on the other, and each is equally in mortal danger 
unless he is helped, and the clerk can help only one of them ; whom should 
he help, the bishop or the camal father ? Hostiensis, on De excess. praelat., 
ch. gravem, argues from the word “ fratri,” which is there used, that clerks 
are more closely bound to their spiritual, than to their camal fathers. He 
supports this by De translatione, ch. ii. If that opinion were true, the 
question would be solved. But on this question my own view is the same as 
on the last. I cite De postulatione, the last chapter P>. For the text there 
says, if a clerk brings an action against the Church, and not on behalf of his 
own kindred, he loses his benefice; therefore it is ciear that he might do so 
on behalf of his own kindred. I cite De iureiur., ch. petitio, arguing as I did 
on the last question ; and I am moved by the reasons given in the last question ; 
and the gloss on xxx, q. iii, ch. pittacium, on the words “ multo magis,” holds 
that in rendering temporal Services we are more bound to a camal father than 
to a spiritual. But in rendering reverence, the contrary is the case. The 
same point is noted by the gloss on dist. xxx, can. i. This is supported by 
the notes on dist. lxxxvi, non satis ; and dist. xlii, can. quiescamus. 


For what things is it lawful to declare war ? 

[Ch. dv.J 

As we have considered above in this part of our subject whether, and 
for what persons, it is lawful to declare this war, our next question now is, 
whether it is also lawful to pedare this war for the defence of things ? And 
many questions arise about this. 


Whether it is lawful for things lawfully possessed ? 

And first as to things lawfully possessed; and as to these there is no 
doubt. The text is in C. Vnde vi, 1. i. It is supported by 1. iii, § si quis autem, 
the words eum igitur. Besides these, there is a section in ff. De vi et vi armata; 
\ and De restit. spoliat oram, ch. olim. 
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Whether it is lawful for things unlawfully possessed ? 

[Ch. cv.] 

The second question is, whether it is lawful for things unlawfully pos¬ 
sessed. The gloss on C. Vnde vi, 1. i, treats of this question. And it seems 
that it is not, arguing from the converse sense of that text, which is a valid 
argument; ff. De offic. eius cui mand. est iurisd., 1. i, § huius rei ; De regulari¬ 
bus, ch. cum virum ; and dist. xxxii, can. hospitiolum. Arguments to the 
contrary are afforded by ff. De vi et vi arm., 1. i, § qui vi a me ; and the same 
title, 1. cum fundum ; and ff. Quod met. causa, 1. si cum exceptione, § Pedius. 
Solution : For this apparent conflict of the laws, the gloss on the said 1. i gives 
several Solutions. The first is, that the word “ maxime ” is to be understood 
there ; and this gets rid of the contradiction, because it makes it lawful even 
for a wrongful possession. The second is, that the beginning of the law is to 
be taken with the ending, so that it reads, " recte licet." But the objection to 
this is that the law says in the middle, “ sine vitio.” Therefore it implies that 
the resuit would be different when the possession is " cum vitio.” The third 
is, that it is always lawful for a lawful possessor, but not always for a wrongful 
possessor. For if the owner should come at once, a wrongful possessor may 
not resist him ; ff. De vi et vi armata, 1. iii, § eum igitur. The fourth is, that 
the correct interpretation is, '* neither by force, nor secretly, nor by licence ” ; 
but this gloss is not approved. Jacobus of Ravenna, however, follows it so 
far as concems one who wishes to defend his possession, so that if force is used 
by the person from whom the other is wrongfully detaining the possession, the 
other may defend it at the time, but not after an interval. But if he is wrong¬ 
fully detaining it from another, then he may defend it at any time. And 
this is what the law means by saying that wrongful possession is good against 
strangers ; ff. Vti possid., 1. ii; ff. De acquir. poss., the last law; ff. Si 
servit, vind., 1. loci corpus, § competit. Here Jacobus seems to think that 
I may eject a clandestine possessor, if his clandestine possession is against 
me, because clandestine possession is wrongful; ff. De acquir. poss., 1. 
cum quis. For this opinion he cites ff. Quod cum eo, 1. si servus. This 
opinion seems to be shared by the gloss on ff. Vti poss., 1. i, § interdictum, in 
the middle of the big gloss on that passage, “ nec tamen volo,” etc. Cinus 
there holds the contrary, on the ground that no law can be found which provides 
that I may eject a clandestine possessor. Moreover, the law says I may repel 
force with force; but one who enters clandestinely does not use force, since 
secrecy and force differ ; ff. De acquir. possessione, 1. clam possidere, § qui ad 
nundinas. The opinion of Jacobus might be true of a possessor by licence, 
after he has refused to restore possession. For then he appears to be robbing 
the owner, as is noted in C. De acquir. possessione, 1. vitia. 

In this variety of opinions, I should think the second solution of the 
gloss would be true; and this is also the one followed by Petrus de Bellapertica, 
on the said 1. i, who, however, amplifies it as follows : " I, who wish to repel 
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force, possess either lawfully, or unlawfully. If lawfuUy, either I wish to repel 
it at the time and within the limits of justifiable defence, and this I can do; see 
the said 1. i; and ff. De vi et de vi arm., 1. i, § vim vi ; or after an interval, and 
then I cannot do it; ff. De vi et vi armata, 1. iii, § si quis autem, the words eum 
igitur. In the second case, that is to say when I possess unlawfully, either I 
possess unlawfully as against you, whose force I wish to repel, or as against 
another. If against you, then my possession is either forcible, or secret, or by 
licence. If forcible, then either you come to recover it at once, in which case 
I may not resist you, as appears from C. Vnde vi, 1. i, if we argue from the con¬ 
verse sense.” And this is its true and correct meaning, if it is rightly considered, 
together with the passages cited to the contrary. But if you come after an 
interval, then I may resist you, because you may not recover it on your own 
authority after an interval, and you would even incur a penalty by doing so; 
C. Vnde vi, 1. st' quis in tantam ; and understand the phrase " after an interval ” 
in the sense given by the gloss on ff. De vi et vi arm., 1. iii § eum igitur. But 
if my possession is not forcible, but by licence, then after I ha ve refused to give 
it up you may at the time repel force with force, and I may not resist. For by 
my refusal I am deemed to rob you ; C. De acquir. poss., 1. vitia ; and from 
that it follows that you may repel force with force ; but before my refusal, you 
may not, although I may revoke the licence ; ff. De precario, 1. cum precarium. 
But if my possession is clandestine as against you, then whatever the gloss on 
ff. Vti poss., 1. i, § interdictum, and Jacobus of Ravenna on C. Vnde vi, 1. i say, 
I agree with Cimis that you may not eject me, but you may enter, and if I do 
not admit you, my possession thereupon becomes forcible ; ff. De acquir. poss., 
1. clam, § qui ad nundinas ; and then you may eject me. But if my possession 
is not wrongful as against you, but as against a third person, then if you try 
to use violence against me at any time, I may repel your force with force ; ff. 
Ex quibus ca. in poss. eatur, 1. Fulcinius, § quid si adversus. I have put 
forward these views with ali respect to the opinion of the many distinguished 
persons who dispute on this doubtful point, submitting the opinions of all alike 
to corrections which seek after truth. 


Whether one who has a right to defend property, and defends it within the 
limits of justifiable defence, escapes the penalty of irregularity, 
ifhe kills or wounds another ? 

[Ch. cvi] 

The third question is whether, if a man, in repelling force with force in 
defence of his own property, happens to kill or wound the assailant, he escapes 
the penalty of irregularity. And I suppose him to act within the limits of 
justifiable defence ; otherwise the question would not arise. And it seems that 
he does escape it. For one who is defending his person escapes that penalty ; 
Clem., De homicidio, si furiosus. Therefore the conclusion applies to the defence 
of property. For the laws which allow force to be repelled with force do not 
[ 30 ] 
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distinguish between person and property, but allow it in either case ; C. Vnde 
vi, 1. i; and fi. De vi et vi arm., 1. i, § vim vi ; and fi. Ad legem Aquiliam, 1. 
scientiam, § qui cum aliter. Opposed to this is the passage in Clemen., De 
homicidio, si furiosus, quoted above. For the text there speaks strictly of the 
killing or wounding of one who is himself a killer. And I think this view is 
true, for the following reason: For a man commits irregularity by killing or 
wounding, even without a guilty intention, as appears in the case of a judge ; 
dist. Ii, qui in aliquo ; even by killing accidentally, as is noted in dist. 1 , de his; 
and De homicid., ch. sicut dignum ; and Ne cler. vel monach., ch. sententiam ; 
and De raptoribus, ch. in archiepiscopatu. Any one, therefore, who kills in 
any manner whatsoever, becomes ‘‘ irregular,” except in the cases excepted 
by law. So when the case of defence is excepted, the exception must be under- 
stood strictly and in a limited sense ; for the law makes an exception only when 
the law is anomalous, and so the exception is to be strictly understood ; Sext, 
De reg. iur., rule qua a ture. 


Whether a man incurs excommunicaiion by laying hands on a clerk, in 
defence of his own property ? 

[Ch. cvii.] 

The fourth question is, whether a man incurs excommunication by laying 
hands on a clerk in repelling force with force, in defence of his own property. 
It appears that he does, by xvii, q. iv, ch. si quis suadente ; and De sent. ex¬ 
communicationis, ch. nuper, with the notes to that passage. This is confirmed. 
For he incurs the penalty of irregularity, as in the last question. Therefore 
he should incur this too, since both are spiritual penalties, and one incurs 
excommunication more easily than irregularity, as is obvious. Solution: 
Innocent, in De restit. spoliatorum, ch. olim, holds that one who repels force 
with force does not incur excommunication, provided that he cannot repel it 
otherwise than by laying hands on the assailant, and that he acts within the 
limits of justifiable defence. I think this opinion true ; and my reason is, that 
to incur excommunication by the violent laying of hands on a clerk, there must 
be present the persuasion of the devii, as is proved by the text of xvii, q. iv, 
ch. si quis suadente diabolo. And if you rightly examine the laws which inflict 
the penalty of excommunication on one who lays hands on another, you will 
not find that the laying of hands on a clerk in this case is one of the cases for 
which the laws declare this penalty. For the laws punish violence ; xvii, q. iv, 
ch. si quis suadente, already quoted ; and De sent. excom., throughout. This 
is not violence, but repelling violence. They punish recklessness; De sent. 
excommunicationis, ch. contingit. This is not such; indeed, by permission 
of a separate law, they punish it as if it were violence; the same title, ch. 
nuper. This is an honourable and permitted act. They punish murder, as when 
instructions are given for a man to be smitten ; ch. universitatis ; and Sext, 
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the same title, ch. cum quis v They punish intention, as when one ratifies what 
was done in one’s name ; .ch. cum quis, above. They punish negligence ; the 
same title, ch. quanta. Here none of these conditions is present. 

The citations to the contrary are easily answered. The answer to the 
canon si quis suadente has been given above. As to what is said about irregu- 
larity, the reason of the difference is ciear. For no one incurs excommunica- 
tion without wrongful intention; but one may incur irregularity, as to 
which see the penultimate gloss on Clem., si)uriosus, often quoted above. 




Whether one may summon one's friends to help in the defence of 

one’s property ? 

[Ch. cviii.] 

The fifth question is, whether one may summon friends to repel violence 
done to one’s property, and whether they may give help. The gloss on ff. De 
vi et de vi armata, 1. iii, § eum igitur, notes that this is allowed, even when the 
violence is done to property. I think this is true ; and my reason is, that one 
may oppose an error, as the laws say, wherever it is possible to oppose it. 
Otherwise, one who does not oppose seems to consent to it; dist. Ixxxiii, error, 
and * ch. qui consentit, with the following chapter. Therefore friends may help 
their neighbour in this, as I said above, because to do so proceeds from the 
root of charity; De Pcenit., dist. ii, ch. proximos. And if this is allowed, the 
question is at once solved which might ask whether a man incurs excommunica- 
tion by laying hands on a clerk, while defending the goods of a neighbour 
against violence. Because he does not incur it, since this is not one of the things 
which are punished by the canon, but rather permitted. 


Whether, in defending property, one may repel force with force against ali 
those against whom one may use force in defending per sons ? 

[Ch. dx.] 

The sixth question is whether, in defending property, one may repel 
force with force against ali those against whom one may use force in defending 
persons. Solution : One may do so, among persons capable of holding property; 
I exclude slaves, monks, and the like. But I admit that the limits of defence 
ought to vary with the various quality of persons. For one should act differently 
and more gently against a father than against an absolute stranger; and so 
with each relationship which comes up for consideration, ali the circumstancea 
are to be regarded, since these are not defined by law; ff. De iure deliber., 
1. i, at the end ; and De offic. iud. delegati, ch. de causis. 


* Supply xi, q. iii. 
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Whether one may repel for ce with for ce in defence ofthings 
deposited or levi ? 

[Ch. cx.] 

The seventh question is, whether one may repel force with force in defence 
of things deposited and lent. And it seems that one may not, by C. Vnde vi, 
1. i, which speaks of things possessed, and rightly. But these things are not 
" possessed ” by a borrower or depositee ; therefore he may not repel force 
with force in such cases. Solution : In these and the like cases we claim that 
a man may repel force with force ; for the interdict " vi bonorum raptorum ” 
is allowed to a depositee or a borrower if such things are forcibly seized ; ff. Vi 
bononun raptorum, 1. preetor ait qua est lex, § in hac actione. Much more, then, 
is a right of defence allowed them ; fi. De reg. iuris, rule invitus, § cui damus / 
and ff. De fonte, the single law ; Sext, De reg. iur., rule qui ad agendum ; also 
because they are under a liability. Therefore, &c. C. Vnde vi, 1. i, is not 
opposed to this, because although it uses the phrase " in possessione," yet it 
does not exclude other forms of " detention," for which the laws allow actions 
to the detainers, as above. Or we may say that the word " possidere ” is to be 
taken in a wide sense, to include lawful detention ; ff. De rei vindic., 1. officium ; 
and the note on De causa possessionis et proprietatis, ch. pastoralis. 


How may this particular war be declared ? 

[Ch. exi.] 

We must consider the seventh principal question, which is, how force may 
be repelled with force. 


How may force be repelled with force within the limits of 
justifiable defence ? 

And the text answers this by saying that it is allowed within the limits of 
justifiable defence. 


What are the “ limits of justifiable defence," and what is 
required therein ? 

But the meaning of these words is ambiguous ; what are the conditions 
required for these limits ? Doctors agree that they are those which equal the 
violence inflicted, in quality of arms, and in length of time. Also there must 
be equivalence in the violent act itself, lest, by exceeding, it be regarded 
as revenge ; but this is a doubtful point. 
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Whether a poor and feeble tnan may defend himself with a sword against 
a strong and vigorous man who strikes him only with the fist ? 

[Ch. exii.] 

And in the first place suppose a strong and vigorous man strikes me with 
his fist, and I am a poor fellow who cannot stand up to him with the fist. May 
I defend myself with a sword ? It seems that I may, because equality is 
always to be regarded; C. De fruc. et lit. expen., the last law; ff. De arbitr., 1. si 
cum dies; Sext, De reg. iuris, rule in iudiciis. On the other hand, if a man 
tries to rob me by violence, and I, being no mateh for him in strength of body, 
strike him with a sword, that would be compensation on a person for injury to 
property, which ought not to be ; C. De sacrosanct. ecclesiis, the last law. 

Jacobus de Arena draws a distinction. One wishes to repel either violence 
to the person, or violence to property. In the first case I may use arms and 
any means whatsoever, if matters cannot otherwise be set right; C. De appell., 
1. si quis. For if I may kill a thief when I do not recognize him, or when I 
cannot get a judge to help me as to the stolen goods ; ff. Ad legem Corneliam 
de sica., 1 . furem ; much more may I kill a man when that is the only way of 
saving my person. In the second case, of violence to property, either the violence 
done may be redressed by resorting to law, in which case I may not defend my 
property in any way I like, but only with certain arms, and not with acts, 
because I ought not to strike a person in defence of a thing, even when the thing 
cannot be saved in any other way, provided the wrong is capable of being 
redressed by law. But if it is not, then I may defend my property in any way 
whatsoever, even by killing the assailant; ff. Ad legem Corneliam de sicariis, 
1. furem. And in this sense is understood C. Vnde vi, 1. i; and ff. De vi et vi 
arm., 1. iii. § eum igitur. Understand, therefore, the phrase "the limits of 
justifiable defence " in this sense. 


Assuming that a man may defend himself " incontinenti ,” in what sense 
is the phrase " incontinenti ” to be understood ? 

[Ch. exui.] 

The second question relates to the passage of time, because the texts say 
that it must be done " incontinenti.” What does this phrase mean ? Some 
say that an act is done " incontinenti ” if it is done while the offence is being 
actually committed, but if the injury has already been inflicted, then we ought 
to resort to a judge. Others say it is done " incontinenti ” even if it is done 
afterwards, before one turns to other business ; ff. Ad leg. Iui. de adulteriis, 

1. quod ait, at the end. Jacobus and Petrus draw a distinction. Either we speak 
of violence to the person, and then we are said to repel it " incontinenti ” if ' 
we do so during the actual commission of the act. In this sense is understood 
ff. Ad leg. Aquil., 1. scientiam, § qui cum aliter ; De iustit. et iure, L ut vim. Or 
we speak of violence to things, and then we are said to repel it " incontinenti ” 
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even after the commission of the act, provided we do so before tuming to other 
business ; fi. De vi et vi armata, 1. qui possessionem ; and the same title, 1. iii, 
§ eum igitur. The reason of the distinction is, that injury to the person cannot 
afterwards be repaired, but a thing taken away can be recovered ; and so if 
one has not tumed to other business, even if one seeks one's friends and retums 
to recover the thing, one is said to act " incontinenti,” as is noted by the gloss 
on fi. De vi et vi armata, 1. iii, § eum igitur, already quoted. Understand the 
limitation in the passage of time in this sense. 


Of equivalence in the act of violence itself. How should the act be done ? 

[Ch. cxhr.] 

The third question relates to limitation in the matter of equivalence in the 
violent act; that is to say, it must be defensive, not vindictive. And although 
the subject is treated in various ways, it should be considered throughout in 
relation to the conditions of the persons. 


Am I deemed to have acted vindictively, and not defensively, if I have expeUed 
my despoiler from my posses sion, when, before I expeUed him, he offered 
to give security for the restoration of posses sion ? 

[Ch. e*v.] 

The fourth question is this: A man has expelled me from possession, 
and after the expulsion he is prepared to give security for its restoration, 
if it should appear that he has not acted lawfully; but none the less I expel 
him; am I deemed to have acted vindictively ? The gloss on C. Vnde vi, 
1. i, holds that I am ; but the gloss is generally disapproved. For one ought 
not to trust oneself to that weak security; fi. Ad Treb., 1. quia poterat, and 
1. nam quod, and similar passages. 


Whether I ought to await one who is prepared to strike me, or to 

anticipate him ? 

[Ch. czri.] 

The fifth question is whether, if I see a man prepared to strike me, I ought 
to wait for him to strike me, or to anticipate him. The gloss on 1. i, quoted 
above, argues for and against, and determines that I ought not to wait for him. 
Petrus says that in interpreting the gloss we must distinguish between persons. 
For some are bold and ready to strike, and such persons are not to be waited 
for ; others are timid, and these are not at once to be anticipated ; and in this 
way he limits a ciear gloss; C. Si quis Imperatori maledixerit, 1. i. 
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Whether a soldier attacked by his neighbour is deemed to repd for ce with for ce ifhe 
waits for him, and strikes him, aUhough he might run away ? 

[Ch. cxvii.] 

The sixth question is this: A good soldier is attacked by his neighbour, 
and might avoid him by running away; but thinking shame of that, he waits 
for him, resists him, and strikes him ; is he deemed to repel force with force ? 
It appears that he is not, by ff. Ad leg. Aquiliam, 1 . scientiam, § qui cum aliter. 
Modera jurists hold the contrary, on the authority of ff. Ex quibus caus. 
maiores, 1. in eadem. The section qui cum aliter is not inconsistent, because 
the man could not avoid him without injury to his own repute and honour, 
which are things that cannot be repaired by a judge ; ff. Si quis omissa causa 
testamenti, 1 . Iuli anus. 


If a wounded man, after the wounds have been inflicted, pursues his assailant, and 
strikes him, should he be punished as " malicious,” or as " culpable ” ? 

[Ch. cxviii.] 

The seventh question is this: A wounded man, after the wounds have 
been inflicted, pursues his assailant, and strikes him, which is not lawful; 
fi. Ad leg. Aquiliam, 1. si ex plagis, § i, and 1. qua actione, § si in colluctatione ; 
is he to be punished as “ malicious,” or as “ culpable ” ? Some say as “ cui- j 

pable,” because an unpremeditated heat does not involve “ calumnia ” ; ff. 

Ad S. C. Turpil., 1. i, § quceri; ff. Ad leg. Com. de sica., 1. iv, § cum quidam ; 
ff. De poenis, 1. respiciendum, § delinquunt. Others say as “ malicious,” since 
he ought not to have revenged himself. Jacobus de Arena says that the first 
view is more humane ; ff. De poenis, 1. interpretatione ; ff. De reg. iur., 1. in 
totum ; and the second is stricter ; C. De iniur., 1. si non convicii. I think the 
first is truer, even as a matter of law, on the authority of the laws first cited. 1 


Whether violence to the person may be repelled by friends ? 

[Ch. cxix.] 

The eighth question is, whether violence to the person may be repelled 
by friends, like violence to things, as the gloss on § eum igitur notes. The 
gloss on C. Vnde vi, 1. i, says not, on the authority of ff. De vi et de vi armata, 
1. cum fundum. Others draw a distinction. Either the friends were attendant 
on the person who suffered the violence, or they were not. In the first case 
it is lawful; ff. De iniuriis, 1. item apud Labeonem, § si quis virgines. In the 
second case it is not lawful. Jacobus de Arena holds that it is lawful in any 
case. For if others may help us in our affairs, as appears from ff. De neg. 
gest., 1. i, much more may they help our person, which is preferred before 
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things; C. De sacrosanct. ecclesiis, 1. sancimus. The text of C. Ad legem 
Iuliam de adulteriis, 1 . Gracchus, seems to support this. The law cum fundum 
is not inconsistent, because there the mandate was given after an interval, 
which would not be lawful even for the principal. The text of 1 . ut vim is opposed 
to this view, when it says " for the protection of one's own person,” and Clem., 
De homicidio, si furiosus. 


Whether a slave is excused, who kills his master’s wife on the order 

of his master ? 

[Ch. cxx.] 

The ninth question is this : Suppose a man orders a slave to kill his wife, 
whom he suspects of adulter^, and threatens that otherwise he will kill the 
slave, and the slave kills her ; is he excused ? It seems that he is not. For 
one ought to bear ali e viis rather than consent to evil; ff. Quod met. causa, 
1. isti quidem, at the end. This seems to be supported by ff. Ad leg. Aquiliam, 
1. scientiam, § qui cum aliter. To the contrary is ff. De iustit. et iure, 1. ut vim ; 
for he did the act in defence of his own person. Therefore, &c. Jacobus of 
Ravenna draws a distinction. Either the woman would have perished in any 
case, or she would not ; ff. Ad leg. Aquil., 1. si quis fumo ; and ff. Quod vi aut 
clam, 1. si alius, § est et alia. 'Petrus holds that the slave is excused in any case, 
because he did it in defence of his own person ; 1. ut vim ; also because charity 
begins with. oneself; C. De servitut. et aqua, 1. prceses ; also because it is 
lawful to redeem one’s own life ; C. De transactionibus, 1. transigere. I should 
think a distinction ought to be made. If the danger of his own death would 
inevitably befall the slave unless he killed the wife of his master, then I should 
think the opinion of Petrus true. If there should be some hope of his safety, 
even if he resisted his master, then I should be of the contrary opinion, on the 
authority of the laws above cited. 


What is the end of particular war ? 

[Ch cxxi.] 

As regards the last principal question, which is, What is the end of this 
war ? the solution of this question is ciear from what has been said above. 
For the preservation of oneself and of one’s property is the end of this war, 
and this is its final tendency, and the reason why it is allowed, as clearly 
appears from the arguments above. 
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The fifth treatise of the third Principal part, treating of particular war which 
is waged in defence of the mystical body, and caUed Reprisals. 

[Ch. cxxii.] 

Whence and in what have Reprisals their origin, and why were they introduced ? 

[Ch. cxxiii.] 

As I shall deal in some detail with the question and matter of reprisals, 
I will first set forth the foundation upon which the introduction of reprisals 
rests. Having done so, I will examine causes'which need examination. 

Now the Most High Creator in the beginning created the heaven and the 
earth, and the things which are in them, and angelic and human nature, spiritual 
things and temporal things, and ruled them in His own person ; and to man, 
whom He created, He gave precepts, and on the transgressor He imposed a 
penalty ; Genesis, ch. ii. And how He ruled them in His own person is apparent, 
for He punished offences Himself, and not by a minister. For He punished 
Cain, Lamech, and certain other princes, as we read in Genesis, chs. iv and v. 
And this govemment of the world proceeded down to the times of Noah. But 
from the time of Noah He began to rule the world by ministers, of whom the 
first was Noah ; and that Noah was the ruler of the people is ciear. For the 
Lord committed to him the govemment and administration of the Ark; 
Genesis, chs. v and vi. And by the Ark is signified the Church. And we read 
in Genesis, ch. ix, how the Lord committed the govemment to Noah and to 
his sons ; and although Noah was not a priest, yet we read that he exercised 
the office of priesthood, before laws were given to the people ; Genesis, ch. viii. 
But in this govemment and vicariate succeeded Patriarchs, Kings, and Judges, 
who were for a time rulers over the people of the Jews. And that govemment 
lasted to the time of Christ, Who was our natural Lord and King, of Whom 
we read in the Psalm, " O God, give thy judgement to the king.” But Christ 
Himself put two lights on the earth—a greater light for the day, which is the 
supreme Pontiff, and a lesser light for the night, which is the Emperor of the 
Romans, to whom He committed the administration and govemment of the 
world, to the one in spiritual matters, and to the other in temporal. In the 
early time, when the Lord govemed in His own person, there was no need of 
reprisals, since justice was administered by the Lord. In the time of Noah and 
his successors in the govemment of the people of the Jews, there was no need 
of reprisals, since justice was administered by ministers, and subjects among 
the people recognized a superior whom they obeyed. In the early days of the 
supreme Pontiffs and the Roman Emperors, when ali were in subjection both 
in law and in fact, there was no need of reprisals, since the complement of 
justice was administered by princes, with observance of the due order of law. 
But when the Empire began gradually to be exhausted, so that now there are 
some who in fact recognize no superior, and by them justice is neglected, the 
need arose for a subsidiary remedy, when the ordinary remedies fail, but which 
[ 31 ] 
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is on no account to be resorted to when they exist; ff. De minor., 1. in causa ; 
ff. De oper. nov. nunci., 1. in provinciali. But this extraordinary remedy had 
its origin in the law of nations. For it is a form of lawful war. For it is lawful 
to take arms in defence of one’s own body; ff. De iustit. et iure, 1. ut vim ; 
C. Vnde vi, 1. i; De restitut. spoliat., ch. olim ; and not only in defence of 
one’s private and individual body, but also of the mystical body. For a com- 
munity is one body, whose parts are the several members of the community; 
ff. Quod cuiuscunque universit., 1. i; and so a community may defend the 
parts of its own body. It had its origin, too, in divine law, as we read in xxiii, 
q. ii, ch. Dominus Noster. From ali that has been said, we may infer the reason 
of the introduction of this remedy. For its final object is that justice may 
obtain its due effect, and its occasion is when there is a failure of remedy, 
arising from the neglect of those who govem and rule peoples, and the absence 
of recognition of superiors in fact, at which time this extraordinary remedy 
is needed. From this we infer that even to-day this remedy rarely claims 
a place. For if the secular judge neglects his office, recourse is to be had to the 
ecclesiastical; De foro competenti, ex tenore, and ch. licet, and ch. ex parte ; 
Qui filii sint legitimi, per venerabilem ; although he also is in fact ili obeyed. 
After this preface, it remains to examine what are the carnes of reprisals, as 
follows. 


Of the causes of reprisals. 

[Ch, cxxiv.] 

What is the efficient cause ? the formal cause ? the final cause ? We 
must also consider certain questions arising on this subject. 


Of the efficient, or productive, cause of reprisals. 

The first question, What is the productive cause ? is the same thing as 
asking who may declare reprisals. Here we must observe that, as was said 
above, no positive law, canon or civil, ordains that reprisals should be declared. 
For both laws ordain a mode of obtaining the effects of justice. It is even for- 
bidden to seize one's own property; C. Vnde vi, 1. si quis in tantam ; and ff. 
Quod met. causa, 1. exstat. Moreover, they are even expressly forbidden by 
civil and canon law ; Authent., Vt pign. non fiant; and Sext, De iniur., the 
single chapter. But when the remedies of positive law fail, it has been necessary 
to resort to this device of a declaration of war, lest justice should perish. But 
this declaration of war belongs only to one who has no superior ; ff. De captivis, 
1. hostes. For one who has a superior cannot violate the remedies of law on his 
own authority. Therefore only one who has no superior, both in law and in 
fact, may declare reprisals. Also he against whom they are declared should 
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have no superior, or, if he has, that superior should neglect to do ustice. From 
which some people infer that the magistrate of a state which recognizes no 
superior in fact, cannot declare reprisals unless he is specially empowered 
to do so, but that recourse should be had to the community, with whom the 
full sovereignty resides, and they should be declared on its authority. I do 
not think this is true where a conummity has transferred ali power to a ruler; 
for then he can do anything that the community can do, as we say where the 
ruler has general and unlimited power ; ff. De procuratoribus, 1. procurator qui. 
Otherwise, if the power transferred is limited. They also argue that if a count, 
margrave, or the like is subject to the Emperor, reprisals cannot be declared 
without the Emperor’s authority, arguing from the rule mentioned above in 
De restit. spoliatorum, ch. olim. And this holds if we speak of common law. 
For if we speak according to the disposition of municipal laws, according to 
which the right of declaring reprisals is allowed, we must say that those persons 
may declare them to whom a municipal law grants the right. And they are 
granted, as I said, on the ground of urgent necessity, just as sometimes the 
civil law, on the ground of necessity, grants a man the right to take the law 
into his own hands ; ff. Quae in fraudem cred., 1. ait preetor, § si debitorem ; ff. 
Quod vi aut clam, 1. alius, § bellissime. From what has been said, we may infer 
by what law a declaration of reprisals is obtained. For ais “ condictions ” are 
granted by force of a statute, so this privilege is obtained from a law ; ff. De 
condiet, ex lege, the single law. But if we refer to the disposition of the common 
law, some say that neither the action nor the office is intended. Their reason 
is, that this power is granted only by the law of nations, and that by that law 
all things were directed by the power of a king ; ff. De orig. iuris, 1. ii, at the 
beginning. So they say that to-day the hand of a king is required, according 
to the divine statutes and by the law of nations. I do not think this is true. 
I admit that there is no power unless the traditional form is observed. For 
recourse must first be had to the ordinary remedies, and only if they fail, to 
this remedy; and this should be ascertained by a judge who is asked to declare 
reprisals ; and if the person against whom they are claimed appears after notice 
given, he is heard for the defence, as will be shown below, and judgement follows, 
either awarding or refusing the declaration. Fourthly, the action or the office 
was necessary, for the form of the judgement ought to follow the mode of peti- 
tion ; ff. Communi divid., 1. ut fundum ; and De simonia, ch. licet Heli. This 
is confirmed. For although this power proceeded from the law of nations, yet 
it has been approved by the civil law, by implication, though not by express 
words. For the civil law implies, or rather it expressly declares, that rebels 
and those who disobey the law may be proceeded against by military force; 
ff. De rei vindicatione, 1. qui restituere. And so it has provided a remedy by 
way of request to a magistrate to allow recourse to be had to this military force, 
when the appropriate remedies fail. 
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Of the material cause of reprisals. 

[Ch. cxxv.] 

It remains to examine the material cause. As to the material cause, then, 
we must consider the " matter in which,” the " matter about which,” the 
‘‘ matter against which,” or the object, and the " matter from which.” 

What is the “matter in which”? 

The “ matter in which ” is the person or subject to whom this power is 
granted. 

What is the ” matter about which”? 

The " matter about which ” is the things about which this power is 
granted. 

What is the "matter against which”? 

The ‘‘ matter against which,” or the object, is that against which it is 
granted, as, for instance, a state, or other community. 

What is the ”matter from which”? 

The ** matter from which ” is the cause from which the power is'granted. 


Retuming to the examination, I ask to whom this power of taking reprisals 
is granted. Solution: It is granted to citizens for the reason given above. 
For citizens are a part of the mystical body, that is, of the state; ff. Quod 
cuiuscunque universitatis, 1. i. Hence the state is called “ civitas,” as being 
a unity of " cives,” as is noted in Sext, De sent. excom., ch. si civitas. And, as 
was shown above, any man is allowed to defend his own body ; ff. De iustit. et 
iure, 1. ut vim ; and C. Vnde vi, 1. i. And this is true alike of the mystical and 
of the individual body. As to this questions arise. 


Are reprisals to be granted to residents? 

And the first question is, whether they ought to be granted to residents. 
Some authorities draw a distinction here, and say that if the residents bear the 
burdens of the state, then reprisals ought to be granted to them ; if they do 
not, then they ought not to be granted. The reason of the second statement is, 
that one who does not share a burden ought not to share a benefit either; 
C. De furtis, 1. manifestissimi, § sed cum in secundam ; ff. De regul. iuris, rule 
secundum naturam ; and Sext, rule qui sentit. It is supported by C. [De episc. 
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et clericis] De collegiatis, book xi, 1. qui sub pratextu; and ff. [C.] De collegiis 
[book xii, 1. i], collegia si quce fuerint illicita. It is further supported by the rule 
that a man doesnot enjoy the privileges of an office, unless he has in fact held 
it; C. book xii, De consulibus, 1. nemini; [C.] ff. De excusat, [tut.], 1. sed et 
milites, § quasiium; ff. De testam, mil., the penultimate law. I do not think 
this opinion true without qualification, but I think a distinction must be made 
as follows. Either a resident bears no burdens by reason of his contumacy, 
because, although called upon, he will not bear them, as he is bound to do. For 
between a state which admits a man to reside and the resident, there arises an 
implied contract, binding on both sides, whereby the resident is bound to bear 
burdens ; ff. Ad municip., 1. i, and 1. incola ; and the state is bound to protect 
him; ff. De offic. praesidis, 1. illicitas, § ne potentiores. And in this case, if he 
refuses to fulfil the contract on his side, the state, for its part, is not bound to 
defend him, nor can he demand that it should ; ff. De act. empti, 1. Iulianus, 
§ offerri. Or, again, the resident bears no burdens because the state, which 
was able to remit the burden, has conferred this privilege on him; C. De pactis, 
1. si quis in conscribendo ; and De episcop. et cleric., vel a Principe. And then 
reprisals ought to be granted to the resident, for privileges granted in his 
favour should not resuit in injury to him; C. De legibus, 1. qltod favore; 
Sext, rule quod ob gratiam. And you must understand this to refer to a 
privileged person after the assumption of his privileges. 


Whether reprisals should be declared for citizens who are not subject to the 
jurisdiction of a state, and are otherwise not part of it ? 

[Ch. cxxvi.] 

The second question is, whether reprisals should be declared for citizens 
who are not subject to the jurisdiction of a state, and are otherwise not part 
of it. Some authorities draw a distinction. If they are excepted from the 
jurisdiction by privilege, like clerks ; Authent., 1. ii; C. De episcop. et cleric., 
statuimus ; or because of secular rank ; C. Vbi senat. vel clarissimi, 1. ii; ff. 
De vacat, mun., throughout; reprisals should be granted them. If they are 
not subject by reason of their own contumacy, then reprisals should not be 
granted. The reason of the first statement is, that a privilege introduced in 
their favour should not resuit in injury to them, and because among citizens 
an obligation is formed at birth between the citizen and the state, which cannot 
be changed; ff. Ad municip., 1. assumptio. Otherwise with a mere resident, 
because in his case an obligation is formed only by his admission ; ff. Ad muni¬ 
cipalem, 1. i. The reason of the second statement is their own contumacy; 
ff. Ex quibus cau. maior., 1. sed etsi per prcetorem, § sed si dum. 
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Whether reprisals should be granted to a Citizen “ by convention ” against 

the state of his origin ? 

[Ch. cxxvii.] 

The third question is, whether reprisals should be granted to a Citizen 
" by convention ” against the state of his origin. It appears that they should 
not; for where I claim a right from some fact, I am not under a liability if I 
acquire the right; ff. De usufruct. legato, 1. sed et si quis, § et regulariter. But 
if an injury is done to this Citizen, the state of his origin acquires a right of 
declaring reprisals ; therefore reprisals cannot be declared against it. This view 
is confirmed by the rule that the state of origin is preferred ; ff. Ad municipalem, 
1. assumptio. Also by the consideration that the state of origin might have 
legislated for its own subject, before he became a Citizen of the other state by 
convention, and his state by convention cannot complain. It is confirmed by 
the analogy of the usufructuary, who may make an " operis novi nuntiatio ” 
to ali except the owner ; ff. De oper. nov. nuntiatione, 1. i, at the end. It is 
confirmed by a further analogy. For one who has the Publician action may use 
it against all except the owner ; ff. De Publiciana, the last law.. The text of 
ff. Ad municipalem, 1. de iure, supports this. For the relations between a Citizen 
and a state should be put in suit only before a judge of that state. This is 
confirmed. For reprisals are an extraordinary remedy, as I showed above; 
but extraordinary remedies are not given to a son against a father; C. Qui et 
advers. quos, the last law. But the power of a state over a Citizen is greater 
than that of a father over a son ; ff. De iustit. et iure, 1. ii; and ff. De captivis, 
1. postliminium, § filius ; ff. De castrensi peculio. 

The contrary view is supported by the consideration that if two have the 
same subject, each may defend him against injury inflicted by the other. For 
a state punishes a father who offends against his son ; ff. De patri., throughout. 
This is confirmed thus : For if two have rights over a thing, although one right 
may be weaker than the other, yet the man who has the weaker right may 
bring an action against the man who has the stronger, if he injures the thing 
in which those two rights meet; ff. Ad leg. Aquil., 1. item Mela, the last section ; 
and the same title, 1. si dominus servum. It is confirmed thus : For if two men 
are owners of the same slave, and one does him a wrong, he may be restrained 
by the other ; ff. Ad leg. Aquil., 1. i. It is confirmed thus : For, to repel an 
injury, friends may be summoned ; ff. De vi et de vi armat., 1. iii, § eum igitur; 
and De homicid., significasti ; Sext, De sent. excom., dilecto. Solution : Some 
authorities say without qualification that reprisals may be declared, their 
reason being that the power of declaring reprisals takes the place of defective 
jurisdiction. But if a state injures a Citizen, he may appeal to a superior; 
ff. Quod met. causa, 1. metum, § animadvertendum. Therefore, when jurisdiction 
fails, there is a place for reprisals. This is supported by ff. De dolo, 1. sed si ex 
dolo. It is confirmed thus : For any power is deemed to be legitimate, when 
it i§ rightly used, but not when it is used for spoliation; ff. Pro emptore, 1. 
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ei qui fundum, § si tutor ; ff. De furt., 1. interdum, § qui tutelam ; and so they 
say the citations on one side and on the other hold. I do not think this conclu- 
sion is true in this unqualified form ; but I think we must distinguish between 
cases where the injury inflicted by the state of origin arises from some act 
prior to the convention, whereby the man became a Citizen of the other state, 
and cases where it arises from something done afterwards. In the first case, 
reprisals may not be granted by the state of convention. For the man ought 
to be a part of the body to be defended, at the time when he suffers the4njustice. 
For this right does not pass to the new state ; ff. De servo corrupto, 1. doli, the 
last section; ff. Depositi, 1. i, § si servus ; and ff. De oblig. et actionibus, 1. 
quacunque. From which I infer that reprisals ought not to be granted to one 
who becomes a Citizen by convention after the injustice is committed. In the 
second case, the solution above given holds. 


Whether reprisals should be granted to citizens, and to those who are 
regarded as citizens, but whose citizenship is limited ? 

[Ch. cxxviii.] 

The fourth question concems citizens and those who are regarded as 
citizens, but whose citizenship is limited. As to the power of a state to determine 
who is a Citizen, see C. De incolis, 1. cives. Even mercenaries are included, when 
they eam pay; ff. Ad municipalem, 1. municipes , the last section. Also students, 
to the extent that they receive protection from the rulers of States; ff. De 
pecunia constituta, i; and Authent., habita , C. Ne fil. pro patre. Are reprisals 
to be granted to such persons ? Some say that limited reprisals should be 
granted on their behalf, and in those matters in which they are regarded as 
citizens, as where an injury is done to a student in matters regarding his studies, 
and to a soldier in matters regarding his Service ; but not in other matters, 
since in other matters they are not regarded as members of the body. 


Whether a state may grant reprisals to the citizens of another state , who 
by agreement or statute are treated as its own citizens ? 

[Ch. cxxix.] 

The fifth question is whether, if by agreement or statute the citizens of 
one state ought to be treated as citizens of another, reprisals should be granted 
to them by the state in which they ought to be so treated. Solution : The 
words of the agreement and statute are to be weighed. For those words say 
they are to be treated as citizens; they do not make them citizens ; ff. De 
verb. significat., 1 . . . . appellatione ; and the note there by Jacobus de Arena 
should be observed. Those words, then, are understood as meaning that they 
are treated as citizens in matters belonging to the common law; ff. Pro emptore. 
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1. ei qui fundum, § si tutor. This is one solution. I do not accept this conclusion, 
and I even believe that reprisals should be declared for them. For I admit that 
those words do not make a man a Citizen, but they give him a right to ali that 
the Citizen has a right to. For this is proved by the words, which ought not to 
be departed from, nor deprived of their proper meaning; ff. Qui et a quibus, 1. 
prospexit; ff. De leg., iii, 1. non aliter; and ff. De exercitoria, 1. i, § is qui 
navem. Hence, there should be granted to him ali that is granted to a citizen; 
but reprisals are granted to a citizen, as I showed above. Therefore, &c. Nor 
is this inconsistent with saying that there should be granted to him ali that 
belongs to a man by the common law; for this remedy, if the due formalities 
are observed, is not forbidden by the common law. 


Of the “ matter about which.” 

[Ch. cxxx.] 

It remains to consider the “ matter about which ” they are granted, 
which is property; and this is ciear. For they affect the property, movable 
and immovable, of those against whom they are granted, which is found in 
the territory of the state which grants them. But in regard to this many 
questions may be raised. 


Whether reprisals can be declared against the property of those whose persons 
cannot be seized on the strength of reprisals ? 

And firstly, can reprisals be declared against the property of those whose 
persons cannot be seized on the strength of reprisals ? Solution : If they are 
persons who cannot be seized on account of some difficulty caused by reason 
of age, or madness, or the like, then reprisals can be executed against their 
property ; ff. De in ius vocando, 1. satisque ; Authent., Vt nulli iudicum, § neces¬ 
sarium. But if they cannot be executed against the persons because of some 
privilege allowed them by law, as in the case of students and ambassadors, 
then the reprisals cannot be executed on the property necessary for their 
studies or embassy, which they bring with them, but on their other property 
they may ; ff. De publican., 1. si publicanus. This also affords a solution of 
a third question: If an ambassador or a student brings with him property 
belonging to others, can reprisals be executed against this ? We must say that 
they cannot, if the things are necessary to them, as horses and the like; ff. De 
verb. significatione, 1 . censoria ; othcrwise they can. 
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Whether a simple dedaration of reprisals may be executed against property exist- 
ing in the territory of the state against which the reprisals are declared, so 
that it may be seized and brought irito the territory of the state dedaring 
them? 

[Ch. cxrxi.] 

The second question is, whether. a simple declaration of reprisals may be 
executed against property existing in the territory of the state against which 
the reprisals are declared, so that it may be seized and brought into the territory 
of the state declaring them. Some say it may not, because the property is 
“ outside the territory ” ; £f. De iurisdictione [omn. iud.], 1. extra territorium ; 
and fi. De rebus auctor, iudic. possidend., 1. cum unus, § is cuius ; and Sext, 

De constit., ch. ii. Moreover, to enter the territory of others is allowed to 
be a cause of greater disturbance. Therefore, as the point is doubtful, it does 
not seem to be allowed ; fi. De reg. iuris, 1. non est singulis. I cannot accept j 
this conclusion ; for resort is had to the royal authority on account of a failure 
of jurisdiction, because the formula of a solemn judgement has failed; and 
accordingly this may be done anywhere, because a man may anywhere defend 
his own body; fi. De iustit. et iure, 1. ut vim ; and C. Vnde vi, 1. i. Also, in a 
simple and general grant the words ought to operate generally according to 
their tenor ; fi. De leg. praestan., 1. i, § generaliter ; also the resuit might be 
that reprisals would have no effect, as when they are used against a distant 
state, whose citizens have no property in, and do not come to, the state declaring 
them. Hence the declaration must be understood in a sense in which it may 
have its effect in any event; fi. De legat., i, 1. si quando ; fi. De reb. dub., 1. 
quotiens ; De reg. iur., 1. quotiens. 


Whether, ifone state declares reprisals against another, the ruler of the state 
declaring them, after writing to the ruler of the other, may execute 
the reprisals against property situated there ? 

[Ch. cxxxii.] 

The third question is whether, if one state declares reprisals against 
another, the ruler of the state declaring them may, after writing to the ruler 
of the other state, execute the reprisals against property there situated. Some 
authorities say that, although this may be done in execution of a judgement; 
see fi. De re iudicata, 1. a divo Pio, § i; and De rebus auct. iudic. poss., 1. cum 
unus, § i; yet in this case it may not. And their reason is this : For a declara¬ 
tion of reprisals is a form of particular war, to which no one can compel 
another unless he is a subject: Vsus Feudorum, Hic finitur lex Conradi, ch. 
domino. I do not believe that this is the correct meaning. For it supposes that 
in the execution of a judgement the judgewho gives the judgement can compel 
another judge, even one who is not a subject, to execute it, which is false, 
because equal has no power over equal; fi. De arbi., 1. nam magistratus / fi. 

[32] 
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Ad S. C. Trebellianum, 1 . ille a quo, § tempestivum; De elect., ch. innotuit. 
None the less, the other does wrong if he does not execute it, so that he may be 
proceeded against before his superior on that account; for as long as justice 
can obtain its effect by observing due process of law, the rules of law should not 
be broken. Hence, in neither case is there a question of compulsion, but in 
each case the other will act rightly if he executes the judgement: because, 
just as when there is no failure of jurisdiction he ought to execute a judgement 
on request, so, when there is a failure of jurisdiction, and reprisals are resorted 
to, he ought to assist, though he cannot be compelled. But in federated States, 
as to which see ff. De captivis, 1. non dubito, this is clearly admitted. 


Of the “ matter against which." 

[Ch. cxxxiii.] 

It remains to consider the " matter against which ” reprisals may be 
executed, which is properly called the subject, as to which many questions 
arise. 


Whether reprisals, declared by one state against the men of another, may be 
executed against residents of that state ? 

And the first question is whether, if the state of Milan has declared re¬ 
prisals against the Bolognese, or the men of Bologna, the reprisals may be 
executed against residents in the state of Bologna. Solution: The words 
" Bolognese ” and " men of Bologna ” have the same meaning ; ff. De excus. 
tut., 1 . sed reprobari, § amplius, and the gloss there. But the word " Bolognese ” 
means the burgesses ; ff. Ad municipalem, 1. i; and the word ‘‘ burgess ” is 
the genus of “ citizen ” and " resident," as is noted in C. De incolis, 1 . cives. 
This is supported by the text of ff. Ad municipalem, 1 . filii, § municeps. There- 
fore, arguing from the first to the last, it follows from the nature of the words, 
that reprisals may be executed against the residents. And this is true, when 
residents bear the burdens of the state ; Ad municipalem, 1. i. Otherwise, if 
they do not. 


The same subject continued ; whether, if one state has declared reprisals 
against the men of another state, they can be executed against men 
of that state living elsewhere ? 

[Ch. cxxxiv.] 

The second question, which continues the same subject, is whether, if, 
for instance, the state of Milan has declared reprisals against the men of 
Bologna or against the Bolognese, they can be executed against Bolognese 
living elsewhere. Some authorities say they can, because the place of origin 
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is not changed; fi. Ad municipalem, 1. assumptio. Others make a distinction 
according to whether the reprisals are declared against the men of a province ; 
and then, they say, they cannot be executed against those who live elsewhere, 
because they are not considered to belong to the province; fi. De verbor. 
signific., 1. provinciales ; or against the men of a single state ; and then the 
first view prevails. A third party make a distinction according to whether the 
persons are living elsewhere, but within the same province ; and then, they say, 
the reprisals may be executed against them ; or in another province ; and then 
they may not. They rely on the reasons noted in the gloss on C. De adoptioni¬ 
bus, 1. in adoptionem. A fourth party say that according to the proper meaning 
of the word, those who live elsewhere are regarded as Bolognese ; but according 
to the common use of speaking, they are not, and the common use prevails ; 
fi. De legat., iii, 1. librorum, § quod tamen Cassius ; and so reprisals cannot be 
executed against them. Others say they can be executed against Bolognese 
who live elsewhere, but who are subject to the burdens of Bologna. But if 
they are not subject, then otherwise ; fi. Ad municipalem, 1. i; fi. De excusat, 
tut., 1. si duas, § sed et reprobari, § amplius ; and C. De agrie, et censitis, 1. cum 
icimus, at the end. 


Whether reprisals can be executed against the citizens or residents of a state, who 
are subject to its burdens, but are also citizens of another state ? 

[Ch. cxxxr.] 

The third question is, whether reprisals can be executed against citizens 
or residents of Bologna, who are subject to the burdens of Bologna, but who 
are also citizens of Milan. It seems that they can be executed against them. 
For if a state can declare reprisals against one who is not its subject, much more 
may it declare them against a subject. This is confirmed. For an owner 
may claim that a usufructuary should forfeit his right of use on account of 
his misconduct, and conversely ; fi. De damno infecto, 1. si proprietarius, and 
1. hoc amplius, § si cum, and the following section. Similarly then here, where 
two States claim jurisdiction over the same Citizen. Some hold the contrary 
opinion without qualification. Their reason is, that this right takes the place 
of defective jurisdiction. But a state can well exercise jurisdiction over its own 
Citizen ; therefore he will not be subjected to reprisals ; fi. Si quis test. lib. 
esse iussus, 1. i, § utique tf). Moreover, a state is bound to defend its own 
Citizen ; therefore reprisals, if declared, will not constrain him ; fi. De evictioni¬ 
bus, 1. vindicantem. Moreover, if a Milanese were to be constrained, then the 
state making the grant of reprisals would appear to be acting against itself, 
contrary to fi. De iur. fisci, 1. in fraudem, § neque. This conclusion I cannot 
accept without qualification. Nay, if a state cannot in fact constrain its own 
Citizen, who is also a Citizen of the state against which reprisals are declared, 
they will most properly be executed against him ; for they are declared because 
of a failure of jurisdiction, as has often been said above. But as a matter of law. 
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jurisdiction ought not to fail, since in law ali are subject to the emperor; ff. 
Ad leg. Rhod. de iact., 1. deprecatio ; ix, q. iii, ch. cuncta per mundum, and ch. 
per principalem. But in fact it fails, because in fact men do not recognize him. 
Therefore, just as in fact jurisdiction may fail when a non-subject does a wrong, 
so, too, one who in law is a subject may resist in fact, and so resort may be had 
to the extraordinary remedy. I admit, however, that they will not constrain 
a subject until he has been specially proceeded against by due process of law, 
and the process is ineffective because of his actual rebellion. 


Whether reprisals can be executed against [soldiers] women ? 

[Ch. cxxxvi.] 

The fourth question is, whether they can be executed against the [soldiers] 
women of Bologna ? It app^ars that they can, for the doctrine of postliminium 
applies to them; C. De [captivis] postliminio reversis, 1. i. The contrary 
is true, for they cannot be seized in person ; C. De offic. eius qui vicem alie, 
iud. obtinet, Authent., sed hodie; and C. De exeeut. rei iudicatae, Authent., 
sed novo iure. And that power, allowed by the law of nations, ought to be 
understood according to the civil law; ff. De servit., 1. si cui. 


Whether reprisals can be executed against clerks and others, even 

married clerks ? 

[Ch. cxxxvi!.] 

The fifth question is, whether they can be executed against Bolognese 
clerks ? The text says not, in Sext, De iniur., the single chapter. What 
about married clerks ? As to them we must follow Sext, De initu:., the single 
chapter. 


Whether, when a bishop neglects to do justice on his clerks, and recourse cannot 
be had to his superior, because the bishop is schismatic, reprisals can be 
declared against the same clerks by a secular judge ? 

The sixth question is whether, if a bishop neglects to do justice on his 
clerks, and recourse cannot be had to his superior, because the bishop is schis¬ 
matic, reprisals can be declared against the clerks by a secular judge. Some 
authorities are doubtful on this point. We need have no doubt, because the 
laity have been granted no power over a clerk, however delinquent; De sent. 
excom., ch. contingit, and ch. in audientia ; and Sext, the same title, ch. si 
iudex laicus. They may therefore be coerced by their superior, and recourse 
may be had to a secular judge by way of invocation ; De offic. iud. ord., ch. i; 
xxiii, q. v, regum, and ch. administratores, and ch. principes. 
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Whether reprisals can be cxecuted against Bolognese students, or other 
students of Bologna, on their way to Padua for study ? 

[Ch. cxxxviii.] 

The seventh question is, whether they may be executed against Bolognese 
going to Padua for study, or even against students of Bologna. The text 
says not, in Authent., Ne fil. pro patre, ch. habita; and this applies if they 
study law in privileged places, by the privilege of the university, but not if 
they study law in other places ; ff. In prooemio, § hac autem tria. But in other 
faculties the instruction may be given anywhere ; ff. De excusationibus, 1. si 
duas, § cum autem. And what has been said of students, applies also to writers, 
and bedels, and others who go for the sake of the students. This is proved by 
ff. De milit. testam, militis, 1. i; and De bon. poss. ex testam, militis, the single 
law. It also applies to a father and other relatives going to see a son and rela¬ 
tive in the university; ff. De iudiciis, 1. ii, § item, in the gloss on the word 
" venerit." 


Whether reprisals can be dedared against ambassadors ? 

[Ch. cxxxix.] 

The eighth question is, whether they may be executed against Bolognese 
ambassadors. Solution : They may not; De legation., the last law; ff. De 
iudic., 1. ii, § legatis; and note C. De iurisd. omn. iud. et de foro competenti, 
the last chapter. * 


Whether reprisals can be executed against those who are going to a festival, to 
the Church of St. James, or to other place of indulgence; also whether they 
can be executed against those at sea, and against those who cannot be summoned 
into court, and in many other cases ? 

[Ch. cxl.] 

The ninth question is, whether they may be executed against Bolognese 
on their way to a festival. The text in C. De nundinis, the single law, says 
not. Can they be executed against Bolognese on their way to St. James' or 
on another pilgrimage ? I answer, no ; De cleri, peregri., throughout; xxiii, 
q. iii, si quis Romipetas ; C. Communia de success., Authent., omnes ; there 
fully. The rule is the same for those going to a place of indulgence, because of 
the hospitality and the like which should be shown to persons going for an 
indulgence. Can they be executed against persons sailing to Bologna, who are 
carried by the wind to the state declaring them ? I answer, no; Authent., 
navigia, C. De furtis. To the same effect, C. book xi. De naufragiis, 1. i. Or 
can they be executed against those who cannot be summoned into court, who 
are enumerated in ff. De in ius vocando, 1. ii ? I answer, no. The reason is, 
that if they should be condemned, they could not be seized; much less could 
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this be done for the wrong or debt of another. From which it follows that if 
a Bolognese were appointed to an office at Milan, he could not be detained 
there on the strength of reprisals. So, too, if a Bolognese were to go to the city 
of Milan for the funeral of a relative. So, too, in similar cases which are 
enumerated in ff. De in ius vocando, 1. ii, already quoted. 


Whether reprisals can be granted against a Bolognese magistrale of Milan , 
who does injustice there ? 

[Ch. cxli.] 

The tenth question is, whether reprisals may be granted against a Bolognese 
magistrate of Milan, who does injustice there. Jacobus de Belvisio, on Authent., 
Vt non fiant pignor., holds that they may, on the authority of ff. Quod quisque 
iuris, 1. i. Others draw a distinction. The injustice done may be one for which 
he cannot be sued during his office, or he may be a magistrate who cannot be 
sued ; ff. De iudic., 1. pars liter arum; ff. De iniuriis, 1. nec magistratus; and 
then they cannot be declared. But when his office is finished, they can be 
declared, if leave has first been asked of the syndic ; nor ought resort to be had 
to a judge of his own state, because he ought not to be sued there for an act of 
this ldnd ; C. Vbi de ratiociniis agi oportet, 1. i, and 1. ii; and C. Vt omnes tam 
civil. quam militares, 1. i; and in Authent., Vt iudi. sine quoque suff., § neces¬ 
sitatem. But if he is a person who can be sued, then reprisals may be declared. 
I do not accept the second part of this solution, for reprisals are declared to 
supply a failure of jurisdiction. If, therefore, he can be sued during his office, 
and in the place of the offence ; C. Vbi de ratiociniis, 1. ii; and Vt omnes tam 
civil. quam militares, 1. i; why are reprisals necessary ? Nor do I accept the 
first part, where it says that reprisals may be declared when the office is finished; 
for when the office is finished, he may be sued, and the form of law observed. 
Hence this remedy is not necessary. I admit, however, that in either case, 
where there is no legal means of coercing him, recourse might be had to reprisals; 
and then it would not be necessary to resort to a judge of his own city, because 
such a judge has no jurisdiction in the case by the laws above cited. 


Whether reprisals can be declared against the officials of a magistrate or 
ruler who does injustice? 

[Ch. odii.] 

The eleventh question is, whether reprisals may be declared against the 
officials of a magistrate or ruler who does injustice. Jacobus de Belvisio holds 
that they may. Others say that this is true where the officials have expressly 
taken an oath to the ruler to commit the act of injustice ; C. De advoc. diver. 
iud., 1 . per hanc ; C. book x, De excus. milit., the penultimate law( ? ). But if 
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the officials have expressly opposed it, reprisals cannot be declared against 
them ; De appellationibus, 1. quoniam. But if they neither consent nor oppose, 
because of absence or ignorance, then, too, reprisals cannot be'declared ; ff. De 
magistr. conveniendis, 1. i, at the beginning. But if they are present, and 
neither consent nor oppose, then, if they are officials appointed to a mere 
office, who are not called to the counsels of the ruler—such as notaries, and 
associates, and accountants—then, too, reprisals may not be declared against 
them; ff. De magistr. conveniendis, 1. i. And the reason is because they 
cannot oppose ; C. Vt omnes tam civil. quam militares, 1. i, § officium. But if 
they are officials admitted to counsel, reprisals may be declared against them. 


Whether reprisals can be declared against the consuis and the leaders of a 
state, veho refuse to do justice ? 

[Ch. cxliii.] 

The twelfth question is, whether they can be declared against the leaders 
and consuis of a state, who refuse to do justice. Jacobus de Belvisio says that 
they may. Others say that this is true only when such persons are present, 
but not if they are absent, because reprisals cannot be declared against them 
in their capacity of consuis; ff. De magistr. conveniendis, 1. i, at the beginning. 


Whether reprisals can be declared against private persons, who are absolutely 
innocent, because of an offence of their lord, or of another private 
person, for which justice is not done ? 

[Ch. cxliv.] 

The thirteenth question is, whether they can be declared against private 
persons, who are absolutely innocent, because of an offence of their lord, or of 
another private person, for which justice is not done. Jacobus de Belvisio 
says not, because a man ought not to be punished for another’s offence ; Sext, 
De reg. iuris, rule non debet. Others take the opposite view, on the authority 
of xxiii, q. ii, ch. dominus. For individuals, even though innocent, are punished 
by a sentence of interdict; Sext, De sent. excom., ch. si sententia. Also, in 
a lawful war innocent persons are made prisoners, but reprisals are a kind of 
particular war; also, although a prisoner may be innocent, yet the state 
has jurisdiction over him ; and this seems to be the rule. 


Whether reprisals can be declared against persons who are partially, but 
not fully, subjeci to a state ? 

[Ch. cxlv.] 

The fourteenth question is, whether reprisals can be declared against 
persons partially, but not fully, subject to the state of Bologna. Solution: 


Digitized by v^ooQie 



322 


THE LAW OF WAR 


If the States or communities are merely dependent on the state of Bologna, but 
have certain exceptions or jurisdictions by agreement, reprisals cannot be 
declared against them, because States which are free, and have merely sub- 
mitted themselves in certain respects, are not subject. And reprisals will not 
be declared against them because of the offence of the lord who has them in 
subjection, because they are free ; ff. De captivis, 1. non dubito; but reprisals 
can be declared for an offence by these States, just as war, too, may lawfully 
be made against them. 

Whether reprisals can be declared against a certain class of per sons, 
who refuse to do justice ? 

[Ch. exivi.] 

The fifteenth question is, whether reprisals can be declared against a 
certain class of persons, who refuse to do justice. And we must say that they 
can, if the due form is observed. 


Of the " matter frotn which” 

[Ch. cxlvii.] 

It remains to consider the material cause from which reprisals arise. And 
it is a failure of jurisdiction. For in the first instance a judge ought to be 
applied to ; and if he neglects to deal with the matter, and recourse cannot be 
had to a superior, then reprisals may be granted. But as to this many questions 
may be asked. 

Whether a judge ought to be required to do justice, before reprisals 

are granted? 

[Ch. cxlviii.] 

And the first question is, Who ought to require a judge to do justice ? 
Solution : The party who has suffered the injury; and if the judge neglects 
to give redress, he ought to apply to the ruler of his own state, and make oath 
of his requisition and the judge's neglect, and ask the ruler again to require 
the judge to do justice ; and then, if he neglects, reprisals may be declared. 
But that a requisition from the party is required, appears in Authent., colL iii, 
Vt differ, iudices, at the beginning. 


Whether, when a man who has suffered an injury dares not litigate in the state 
of the person inflicting the injury, his own judge may write, asking to have 
the jurisdiction transferred to others, or arbitrators chosen ? 

[Ch. exlix.] 

The second question is whether, if a party should hesitate to litigate in 
the state of the person inflicting the injury, because of that person’s influence. 
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his own judge may write, asking to have the jurisdiction transferred to others, 
or arbitrators chosen by the civil law applying to certain persons in misfortune. 
It is ciear that he may; C. Quando Imperator inter pup. vel viduas, 1. i, at the 
end. By canon law to-day a wider permission is given by Sext, De rescriptis, 
ch. statutum, § cum vero, as regards the article of request. 


What judge ougkt to be required to do justice ? 

[Ch. d.] 

The third question is, What judge ought to be required to do justice ? 
Solution : In the first place, a judge of the state of the wrong-doer ought to 
be required; and then, if he neglects to do justice, the injured party will apply 
to the next superior ; and if he fails, he will apply to the prince ; in Authent., 
Vt differ, iudic., at the beginning. If all these fail, reprisals will be declared by 
his own state, which succeeds to the place of the jurisdiction which has failed. 
But if the judge does not neglect to do justice, but does injustice by pronounc- 
ing an unjust judgement, then, if the state has a judge of appeal appointed 
over him, he will be applied to by way of appeal; and if it has not, reprisals 
will be declared. For some blame must be imputed to a state which has not 
appointed a judge of appeal. But if two judges of appeals do injustice, then 
it seems that the party is without any remedy, since no third appeal is allowed; 
nor does it appear that reprisals may be declared, since there has been no 
failure of jurisdiction. But it may be said that if they pronounced unjust 
judgements from favour to the other party,then “restitutio in integrum” may 
be claimed; flf. De minoribus, 1. ‘praefecti praetorio. But if the reason was favour 
to the rulers, then they would be liable to the party for the loss caused him; C. 
Ne liceat potent., 1. i; and De his qui potent., 1. i ; and accordingly they are 
liable for the loss in an "actio in factum”; ff. Pro socio, 1. nec quidquam. But 
if the unjust judgement arose from the judge’s sole motion, then the party 
is without any remedy, as I showed above. 


What degree of injustice is required before reprisals will be granted ? 

[Ch. di.] 

The fourth question is, What degree of injustice is required before reprisals 
will be declared ? Solution : They are not declared for a slight cause, since 
this is an extraordinary remedy, which is not given for slight cause ; ff. De in 
integr. restit., 1. scio ; and ff. De dolo, 1. si oleum. Also, a complete failure of 
justice is required. Otherwise, if the failure is partial only; C. De preci. 
Imperat, offerendis, 1. quotiens. For reprisals do not completely do justice ; C. 
De servis fugit., 1. mancipia ; and ff. De damn. infecto, 1. iv, § in eum. 
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When is it to be said that resort to a superior is impossible, so that an 
occasion arises for reprisals ? 

[Ch. clii.] 

The fifth question is, When is it to be said that resort to a superior is 
impossible, so that an occasion arises for a declaration of reprisals ? Solution : 
When it is impossible both in law and in fact, then reprisals are necessary; 
xxiii, q. ii, ch. dominus ; and C. De Iudseis, 1. nullus. But if it is possible in 
law, but not in fact, because they do not obey, then the answer is the same. 
But if it is possible in fact, but not in law—as, for instance, because a tyrant 
has seized the govemment—then follow the note of Innocent on De electione, 
ch. nihil. But if it is possible in law, but difficult in fact—for instance, when 
the Emperor is far away, and the party is very poor—then, too, occasion 
arises for reprisals; N ff. De pig. act., 1. si servos; ff. De divers. [et] temp. 
praescriptionibus. 


Of the formal cause. 

[Ch. cliii.] 

It remains to consider the formal cause ; and this is twofold : for there 
is the form of declaring, and the form of executing, the reprisals. But the form 
of declaring them involves the form of defence of the party against whom they 
are declared; and on this, too, many questions arise. 


By what law reprisals are granted ? 

And the first question is, by what law they are granted. Here some say 
that they are granted by those who do not recognize a superior. They should 
not be claimed from such persons by right of action, nor through an office; 
but the royal power, whereby ali things were disposed, should be invoked; 
ff. De orig. iuris, 1. ii. For ali that is required is that which the law of nations 
required, namely, that the cause for which they are granted should be true, 
without prejudice, however, to the defences of the person against whom they 
are granted, since this belongs to natural law; Clem., De re iudicata, pastoralis , 
§ ceterum ; and it is enough for one who has obtained reprisals to show the 
grant, without other process of law. And there is a presumption that every- 
thing has been duly done, for it is like sacrilege to dispute a judgement of the 
prince ; C. De crimine sacrilegii, 1. disputare. And this is true in the territory 
of the authority granting the reprisals, though the nation against whom they 
are granted might retaliate ; ff. Quod quisque iuris. And finally, any agreement 
on the subject ought to be recognized ; for example, to submit to an arbitrator 
or other person ; and the burden of proving that ali things required by the 
law of nations have been duly observed would rest upon the person to whom 
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the reprisals are granted. Hence it is safer to have a legal process, and to reduce 
it to writing. This is the view of the Archdeacon in Sext, De iniuriis, the single 
chapter. For he holds that monition and sentence after the refusal ought to 
precede ; and Guido, Bishop of Concordia, agrees. But if reprisals are claimed 
by persons to whom the right has been granted by statutes, then, if the statute 
prescribes an order. that order ought to be observed. But if it prescribes no 
order, then, inasmuch as the power of granting reprisals proceeds from civil 
law, since statutes are civil law ; £f. De iustit. et iure, 1. omnes populi ; then 
the office of an official ought to be invoked, a statement of claim delivered, 
the party cited, and proceedings taken as the laws ordain. 


Who may appear to oppose the declaration of reprisals ? 

[Ch. div.] 

The second question is, Who may appear to oppose the- declaration ? 
Solution : Any one who has an interest; De testib., ch. veniens ; De re iudi., 
ch. cum super. But the people against whom they are declared have an interest, 
so that any person instructed on their behalf should be heard ; and any member 
of the people should be heard, even without instructions, because all have an 
interest; ff. De novi oper. nunt., 1. in provinciali, the last section. Also members 
of the people of the state declaring reprisals should be heard, because they are 
interested in preventing an unjust declaration, for fear of retaliation ; ff. Quod 
quisque iuris, in the red, and the black throughout. 


What defences are allowed to one against whom they are declared ? 

[Ch. dv.] 

The third question is, What defences are allowed to one against whom 
reprisals are claimed ? Solution: He may plead as an “ exceptio,” that 
the claimant has not the right to claim, either by reason of some personal 
incapacity, or of incompetency of the jurisdiction, or because he is ready to 
make amends; xxiii, q. ii, ch. Dominus Noster. Can this right be renounced 
by agreement ? For example, suppose a ruler of the state of Bologna is 
elected, who swears not to claim reprisals against a state, will this renuncia- 
tion be available by way of " exceptio ” ? Solution : If the claimant has 
suffered an injury by reason of an unjust condemnation, then he must resort 
to his own judge, by way of appeal, to supply the failure of jurisdiction; 
but an appeal may be renounced in this way; C. De temp. appellationum, 
the last law. But if he has suffered an injury, then the agreement has no 
effect, because a wilful wrong would thereby be remitted by anticipation; 
fi. De pactis, 1. si unus, § illud ; ff. De pact. dotalibus, 1. convenire. 
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How the commission of injustice, or the denial of justice, is to be proved. 

[Ch. civi.] 

The fourth question is, how the commission of injustice, or the denial 
of justice, is to be proved. Solution: By the records of the first judge, or 
by witnesses ; and the first judge may be required to produce his records, and 
if he does not do so, that is an act of injustice ; C. Vt lite pendente, 1. ii. 


Whether, if property is seized on the strength of reprisals, it may be detained, 
by virtue either of the first decree, or of the second ? 

[Ch. clvii.] 

The fifth question is, whether, if property is seized on the strength of 
reprisals, it may be detained, by virtue of the first decree, or of the second. 
Solution: If, on the declaration of reprisals, the party was cited and ap- 
peared, and judgement was given on the matter, then it is detained by virtue 
of the judgement; ff. De re iudic., 1. a divo Pio. But if he does not appear, 
then, in the first place, licence to seize will be given by the first decree, in 
order that the annoyance may induce the party to appear ; and if he remains 
contumacious, then licence to detain will be given by the second decree. 


Of the form of executing reprisals. 

[Ch. dviii.] 

It remains to consider the form of executing reprisals declared, and 
on this many questions arise. 


Whether one to whom reprisals are granted may, on his own authority, or 
by the servants of the magistrale granting them, seize persons 
against whom they are declared ? 

And the first question is, whether one to whom reprisals are granted 
may, on his own authority, or by servants, seize persons against whom they 
are declared. Solution: Jacobus de Belvisio holds that he may not seize 
persons or property on his own authority, but only. by judicial authority; 
fi. De re iudicata, 1. miles. Others add that this is true only if recourse can 
be had to a judge ; otherwise he may act on his own authority; ff. Quae in 
fraud. cred., 1. ait prcetor, § si debitorem; C. De decur., 1. generali. And 
I think this true. Yet the conditions of the grant should be weighed and 
observed ; De rescriptis, cum dilecta ; and fi. Mandati, 1. diligenter. 
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Whether one who seizes persons and property is bound to present them io 
the judge, or tnay retain thern for himself? 

[Ch. dix.] 

The second question is, whether one who seizes persons and property 
is bound to present them to the judge, or may retain them for himself. Solu- 
tion: Jacobus de Belvisio holds that he is bound to present them to the 
judge; ff. De regul. iuris, 1 . non est singulis; the object being to prevent 
illegal exactions; ff. De offic. praesidis, 1. illicitas. Others say that this applies 
to persons captured, who ought to be brought before the judge ; C. De decur., 
1. generali; and coli. x w , De pace iuramento firmata. But property will 
be seized by reason of the judgement, on the strength either of the first 
or of the second decree, as was explained above, and will remain with the 
captor; fi. Vt in poss. legatorum, 1. is cuius, § qui legatorum. And for this 
there is no more need to go before a judge, for the first grant suffices. In ali 
these matters I think the form of the grant should be weighed. 


Whether property seized on the strength of reprisals should be sold, and 
how, or whether it should be accepted in payment, or be valued ? 

[Ch. clx.] 

The third question is, whether and how property seized on the strength 
of reprisals should be sold, or whether it should be accepted in payment, or 
be valued. Solution : Some authorities say it is sold by the authority of 
a judge; ff. De re iudicata, 1. miles, § ii. A valuation will be made by the 
judge on request; C. De iure dot., 1. ii; and in arriving at the amount an 
allowance will be made for expenses; ff. Ad. leg. Falc. 1. in quantitate ; and 
C. De iure deliberandi, 1. scimus, § in computatione. And in these matters, 
too, I think that the form of the grant should be observed, as above. 


Whether a declaration of reprisals can be executed on holidays ? 

[Ch. clxi.] 

The fourth question is, whether a declaration of reprisals can be exe¬ 
cuted on holidays. Solution : They can be executed on days which are holidays 
because of human needs, just as judgements can; C. De iudiciis, the last law. 
But if the days are holy out of reverence to God, then some authorities say 
that this may be done to prevent the loss of the whole grant, for instance, 
if the persons against whom they are granted are..., and only come on holidays. 
They quote ff. De fer., 1. i, and 1. ii; and C. the same title, 1. ii. Otherwise not; 
C. De feriis, 1. dies. I cannot accept the second part of this conclusion. For 
things seized on the occasion of reprisals are seized by virtue either of the first 
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or of the second decree, or on the strength of the judgement, as was shown 
above. And ali these are forbidden during such holidays; 1. dies, already 
quoted. Also the law specially lays down that on holidays held for human 
needs, proceedings may be taken in those cases; ff. De feriis. 1. i, and 1. ii. 
But on days which are holy out of reverence to God, no exception is made, 
and therefore the rule must be observed. 


If a man wishes to defend himself, or property seized on the strength of 
reprisals, what jurisdiction should be invoked ? 

[Ch. clxii.] 

The fifth question is, If a man wishes to defend himself, or property 
seized on the strength of reprisals, what jurisdiction should be invoked ? 
Solution : Some authorities say that if a full execution has been made—if, for 
instance, the property has been sold or given in payment—then the ordinary 
jurisdiction is the proper one, and a man will not be heard if he invokes 
the extraordinary; ff. De re iudicata, 1. a divo Pio , § si post addictum . But 
if full execution has not been made, but is stili pending, then he may invoke 
the extraordinary jurisdiction of the judge, which will cause an extract to 
be made of the records on the strength of which the reprisals were declared, 
and he may set up a defect in the claim of the person to whom they were 
granted, or a personal incapacity, or any of the other pleas which were 
mentioned above. They cite C. De edendo, 1. ii; and C. Vt lite pendente, 
1. ii; and ff. De edendo, 1. i. And on this, summary jurisdiction will be done. 
I cannot accept the second part of this conclusion. For if, when the reprisals 
were declared, the party was cited, and appeared, and took the usual steps 
in the proceedings, then it is ciear that this conclusion cannot stand, because 
those “ exceptions ” should ha ve been put forward from the first, and cannot 
be raised after judgement; C. Sent. rescindi non posse, 1. peremptorias ; and 
C. De except., 1. si quidem ; and Extra., the same title, ch. pastoralis. But 
if, when they were declared, the party was contumaciously absent from the 
first or second decree, then the resuit is the same as that caused by the lapse 
of a year in a real action, because he will not be heard except by the ordinary 
procedure ; ff. De damn. infecto, 1. si finita , § si plures ; and C. Quomodo et 
quando iudex, 1. consentaneum , and the note there ; and De dolo et contu¬ 
macia, ch. contingit. But it might be allowed at the first decree. 


Of the remedies of the person from whom the exaction is made. 

[Ch. clxiii.] 

The remedies of the person from whom the exaction is made belong 
to this part of the subject. And on this many questions arise. 
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Whether the person frotn whotn the exaction is made has a remedy against 
the person for whose iebt or wrong it was made ? 

And the first question is, whether the person from whom the exaction 
is made has a remedy against the person for whose wrong or debt it was 
made. Jacobus de Arena holds, on ff. De verb. oblig., 1. ii, that he has a 
remedy against the person on whose account reprisals were declared ; De neg. 
gest., 1 . nam et Servius ; ff. Nautae caup. stabul., 1. licet, the last section ; ff. 
De his qui deiec. vel effus., 1 . si vero, § cum autem. Others say the contrary, 
on the authority of ff. De reg. iuris, 1. si quis dolo, § i. For he suffered the 
exaction, not because of the private person, but because of the judge who 
denied justice, or did injustice. They say, therefore, that either the judge is 
the person from whom the exaction is made, because he did injustice, and then 
the judge has no remedy ; 1. si quis dolo, above ; or because he neglected to 
do justice, and then he has a remedy against the person of whom justice was 
required; C. book x, De exact. trib., 1. missi, at the end. Or, thirdly, he is 
one of the people, and then the opinion of Jacobus holds; ff. Nautae caup. 
stabul., 1 . licet, at the end, &c. 


Whether the person from whom the exaction is made has a remedy against the 
ruler, as well as against the Principal debtor ? 

[Ch. clxiv.] 

The second question is, whether the person from whom the exaction is 
made has a remedy agatinst the ruler, ais well as against the principad debtor, 
as was shown above. Solution: The principad debtor must first be sued; 
and if he is not solvent, then the ruler, since he, too, himself becomes a debtor 
by refusing justice. That this order must be observed appears from ff. De 
maigistr. conven., 1. i, at the beginning; and C. De conven. fisci debitoribus, 
1. quoniam. Laistly, resort may be had to the officials, who might have obliged 
the ruler to do justice, but neglected to do so ; ff. De tut. et rati, distrahendis, 
1. i, § nunc tractemus. 


Whether a person seized on the strength of reprisals may, on his own 
authority, seize persons belonging to the state in 
which he was seized ? 

[Ch. clxv.] 

The third question is, whether a person seized on the strength of reprisads 
may, on his own authority, seize persons belonging to the state in which he 
wais seized. And it seems that he may, from ff. Quod quisque iuris, the whole 
title. The contrauy is the true view ; for the title Quod quisque iuris applies 
in the execution of law, as, for instance, if one state has unlawfully declared 
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reprisals against another, the other may do the like against the first. But it 
does not apply in the execution of an act and say that if I have robbed you, 
you may rob me, because that would be allowing retaliation. Against this, 
ff. Ad leg. Aquil., 1. scientiam, § qui cum aliter. He must retum, therefore, 
to his own state, and demand reprisals against the state in which he was seized. 


Whether reprisals can be granted by statutes, in cases not otherwise 
permitted by the common law ? 

[Ch. cixvi.] 

The fourth question is, whether reprisals may be granted by statutes, 
in cases not otherwise permitted by the common law. Solution: A state 
may grant them against countries fully subject to itself, even in cases not 
permitted by the common law; but not against countries which are inde- 
pendent, or even allied, as to which see ff. De captivis, 1. non dubito. The 
reason is, that a grant of reprisals depends on the determination of a cause 
about injustice done, or justice denied. and in this one state cannot make 
rules against another, because " like against like,” &c. Secondly, it depends 
upon whether recourse can be had to a superior of the party refusing to do 
justice. And on this matter one state cannot make rules against another. 
For it could not make a rule that reprisals should be declared, without appeal 
having been made to the superior of the party refusing to do justice. For 
that would be to destroy the jurisdiction of the superior; De iureiurando, 
venientes. Thirdly, the authority of the superior who declares the reprisals 
is required, this authority being one which does not itself recognize a superior ; 
and on this a state may rule that, without that authority being appealed to, 
one person may be seized for another’s debt; C. book xi, De omni agro deserto; 
just as there is a rule that in certain cases a wife is liable for the debt of her 
husband; C. In quibus [modis] causis pign. contrahitur, 1 . satis; and a son 
for his father; C. book xii, De primipilo, the last law. 


Whether a statute of a state, which ordains that a son is liable for the wrong 
of his father, may be executed against a son living outside the 
territory of that state ? 

The fifth question is, whether a statute of a state, which ordains that 
a son is liable for the wrong of his father, may be executed against a son 
living outside the territory of that state. Solution: Either the son was 
bom at the time of the father’s wrongful act; and then either the question is 
whether the statute can be executed against the son living elsewhere, and it 
cannot; ff. De re iudicata, 1. a divo Pio, the penultimate section ; and ff. De 
rebus, auctor, iudi. possidendis, 1 . cum unus, § [cum *s] is qui ; or the question 
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is whether a " condiction ” can be brought against him on the statute ; and it 
can, because an action follows the person against whom it lies; C. De longi 
tempor. praescriptione, the last law. This is true, unless the son had acquired 
a domicile elsewhere before the commission of the wrong, or was absent by 
reason of a domicile of origin, because then the other state, ais having priority, 
might protect him from the statute. But if the son is bom after the com¬ 
mission of the wrong, then no action will lie against him. For the statute must 
be understood to refer to sons then existing; ff. De noxal., 1. in delictis, § si 
extraneus; ff. De milit. testamento, 1. [st] Titius. My answer is the same, 
if the statute ordains that one citizen is liable for the wrong of another. A 
person newly become a citizen is not liable for old debts; C. De decur., 1. 
providendum ; and note Dinus on ff. Ad municipalem, 1. incola. 


Whether it may lawfully be agreed that one person is to be liable for another ? 

[Ch. clxvii.] 

The sixth question is, whether it may lawfully be agreed that one person 
is to be liable for another. Solution : By express agreement of private persons, 
no ; in Authent., Vt non fiant pignorationes. Even if one agrees that another 
over whom one has jurisdiction is to be liable; C. Ne filius pro patre, throughout. 
And although a lord cannot do this, yet the lord's judge may cause persons of 
such a condition to be seized. 


Of particular war waged for compurgation, which is called the “ duel.” 

[Ch. dxvtii.] 

It remains now to consider the duel, in treating of which I shall first ask 
what a duel is; secondly, how many kinds of duel there are ; thirdly, by what 
law it is allowed, and by what forbidden; fourthly, for what reason it is 
allowed, and for what forbidden; fifthly, for what causes a duel is lawful; 
sixthly, between whom it is lawful; seventhly, how it should be waged. 


What is a duel ? 

[Ch. dxix.] 

As regards the first question, I say that a duel is a corporeal fight between 
two persons, deliberate on both sides, designed for compurgation, glory, or 
exaggeration of hatred. I said a " fight.” This is the genus to which it belongs. 
I said " deliberate on both sides.” This distinguishes it from a fight in neces- 
sary self-defence, as to which see ff. De iustit. et iure, 1. ut vim ; C. Vnde vi, 1. i; 
ff. De vi et vi arm., 1. i, § vim vi; ff. Ad leg. Aquil., 1. scientiam, § qui cum 
aliter ; De restit. spoliat., ch. olim, i; and Clemen., De homicidio, si furiosus, 
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For in a fight of that kind there is ordinarily no deliberation on the part of the 
attacked, but only on the part of the attacker, or on the part of neither, 
as appears from Clemen., si furiosus, just cited. But in a duel there is 
deliberation on both sides. I said “ between two persons,” because a fight 
is then properly called a duel, following the etymology of the word; Instit., 
De donat., § est et aliud; xvi, q. i, si cupis; dist. xxi, cleros ; De praebend., 
cum secundum. " A fight between two persons,” to distinguish it from 
contracts formed between two persons by mutual agreement of the parties; 
Instit., De obligationibus, with the rescripts following. And I said 
“ corporeal,” to distinguish it from a judicial fight, which also takes place 
between two persons, as plaintiff and defendant; C. De iudic., 1. rem 
non novam, § patroni; and the same title, 1. properandum; and De 
verbor. significatione, ch. forus. For there the contest is not fought by 
the strength of the body, but by the laws; see the laws just cited. I said 
“ designed for compurgation, glory, or exaggeration of hatred ”; for this 
touches the end, and indicates the kinds of duel, as follows below. This, then, 
concludes the description of the genus of duel. 


How many kinds of duel are there ? 

[Ch. dxx.] 

As regards the second question, it must be noted that the duel, as above 
described, is regarded generally, and, is I suggested at the end of the descrip¬ 
tion, the kinds of duel are indicated by the words placed at the end ; for there 
are three kinds of duel. For a duel is fought either for exaggeration of hatred, 
or to win public glory by the strength of the body. or for the compurgation of 
some accusation brought. 


How a duel is fought for exaggeration of hatred. 

It is fought then for exaggeration of hatred, when men are induced by 
mere hatred, natural in its origin, and of that singular naturalness which 
natural philosophers call the “ specific form,” to exterminate one another. 
And I do not find that this duel is regulated by legal rules; but it springs 
from natural first principies, as I shall at once show, and because it is approved 
by sensual experience. 


How a duel is fought to win public glory. 

It is fought, secondly, to win public glory, as in public spectacles, when 
two men prove their bodily strength in various ways. I find that this form of 
duel is regulated by both civil and canon law. By civil law : ff. Ad leg. Aquil., 
1. hac actione, § si quis in colluctatione ; C. book xi, De glad. toll., the single 
law; C. De re iudic., 1. commodis ; fi. De his qui not. infam., 1. athleta ; C. 
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De athletis, 1. i; C. Quae res pign. obi. poss., 1. spem ; ff. De donat., 1. dona¬ 
tiones. Note the gloss on Instit., De haeredit. quae intest. defer., § interdum. 
By canon law: De clericis pugnamtibus in duello. But there it is also for 
compurgation ; De tomeam., throughout. But it is not properly the duel, but 
the " pancratium "; ff. Ad leg. Aquiliam, 1. hac actione, § st quis in colluctatione. 


How a duel is fought for the compurgation of an accusation. 

It is also fought, thirdly, for compurgation; that is to say, when an 
accusation is laid on a person, and the pairty challenging to the proof, either 
with or without other proofs, offers to prove it by his bodily strength, and a 
duel is fought, amd the person chaillenged “ purges " himself in this way. And 
this adso is regulated by law ; De cler. pugn. in duello, cited above ; De purga, 
vulgari, throughout; ii, q. v, the whole question; amd in the Lombaird law, 
to which I shadl retum when I discuss that part of the subject. 


By what lau> is the duel permitted, and by what forbidden ? 

[Ch. cbori.] 

As regards the third question, namely, by what law the duel is introduced, 
it is well to explaun the severad kinds of duel above set forth, showing, as to 
each, by what law it is permitted, and by what forbidden. And first, of the 
duel which arises on account of exaggeration of natural hatred, ais to which 
we must understand that this duel was introduced by naturail law, in the sense 
of an instinct of nature y proceeding from sensuality to some desired object, 
this being the second signification of the term, as the gloss notes on dist. i, 
ius naturale; and ff. De iustit. et iure, 1. i, § ius autem naturale. And the duel 
itself is forbidden by naturad law, in the sense of am instinct of nature proceeding 
from rational intelligence, which is called naturail equity. There is adso a third 
meaming of naturad law ; see the canon quoted, ius naturale. It is adso forbidden 
by naturad law in the sense of the law contaiining the morad precepts of divine 
law, which is a fourth meaning of the term ; see the canon just quoted. This 
duel is adso forbidden by positive law ; that is to say, by canon and civil law. 
Each of these points must be proved. 


How the duel which is fought for exaggeration of hatred is introduced by natural 
law, in the sense of an instinct of nature, proceeding from sensuality towards 
some desired object. 

I said that this form of duel is introduced by naturad law, in the sense of 
an instinct of nature, proceeding from sensuadity towards some desired object. 
This is demonstrated ais follows: Whatever is productive of the immediate 
cause of am effect is consequently productive of that effect. But this natural 
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law, originally inclining towards such desire, is the inducing cause of this 
sensual desire for duelling. Therefore it is the inducing cause of the duel. The 
major premise is proved. For whatever suffidently impresses itself on the 
cause of the productive cause thus remotely, impresses itself on the effect; 
ff. Ad leg. Com. de sicar., 1. nihil; C. the same title, 1. si quis notandi; dist. i, 
studeat; and can. si quis viduam. ; De homicidio, de cetero, and ch. presbyterum. 
The minor premise is proved. For from natural disposition proceeding from 
natural first principies, both higher and lower, come the various inclinations 
of men’s desires. For, if any personal merit or demerit is eliminated, that 
which displeases me will naturally please you, and conversely ; and it is from 
natural disposition, if any accidental quality is eliminated, that a man loves 
and hates. Any one can test this in himself. But the cause of this is easily 
discovered, if we observe the celestial bodies. For persons who, at the time of 
their birth and at the moment of their birth, have a uniform correspondence 
of the heavenly configuration, and whose patemal origins agree in complexion, 
are undoubtedly by nature the firmest friends. So if these signs are repugnant, 
they are one another’s bitterest enemies. For uniform effect must follow from 
uniform cause ; C. Ad leg. Falc., the last law; ff. Ad leg. Aquil., 1. illud ; ff. 
De fonte, 1. i; De constit., translato ; and De translat. episcoporum, ch. inter 
corporalia. And yet here we must note that this natural enmity between man 
and man, as I said before, proceeds from a singular natural disposition, which 
natural philosophers call ‘‘ the specific form.” For if we observe the natural 
disposition of the human species, there ought to be friendship between men, 
on account of the uniformity of complexion related to the human form ; and 
on this account the laws say that between man and man there is a duty of 
humanity, to be observed on one side and the other; ff. De servis expor., 1. 
si servus, at the end ; and C. De neg. gest., 1. officio, and the gloss there. And 
so this does not arise from the natural disposition of the species, because we 
do not find it existing naturally if we refer to the several species of animals. 
For between the several species of brutes there is a sort of treaty of union and 
cohabitation, because of the uniformity of complexion related to the specific 
form. But between species and species there is sometimes the extremity of 
repugnance, inducing one to exterminate the other; for instance, between 
hawks and birds that are good for fowling, cats and mice, dogs and hares. 
and so on. It proceeds, therefore, from some individual disposition of repug¬ 
nance of first principies, higher and lower. Any one may experience the effect 
in himself. Yet this disposition does not ordinarily induce a duel immediately, 
but only through intermediate acts to which the persons quickly proceed, 
though I believe that the repugnance of individual disposition might be so 
strong that men might proceed to a duel at sight. And this happens when men 
are ruled by sensuality alone, and not by any consideration of reason. From 
this discussion we may infer how this form of duel is introduced by natural 
law, understood in the sense explained. 
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How the duel which is fought for exaggeratiori of hatred, is forbiiden by natural 
law, in the sense of rational intelligence, and by divine law, canon law, and 
civil law. 

[Ch. clxxii.] 

It remains to consider what I said in the second place on this subject. 
For I said that this duel was forbidden by natural law, in the sense of rational 
intelligence, and therefore by the law of nations ; and by natural law in so far 
as it contains the moral precepts of the divine law; and by canon law, and 
civil law. This may be demonstrated more clearly than day, beginning with 
the divine law. For one of the precepts of the Decalogue is, “ Thou shalt not 
kill ” ; and thus it is forbidden by the divine law, and this is the ordinary rule. 
And if the instance of Jephthah be cited, who killed his daiighter, and yet did 
not sin, by divine law; Judges, ch. xi; xxii, q. iv, unusquisque ; xxiii, q. v, 
si non licet ; and of Samson, who killed many persons, and himself; Judges, 
ch. xvi; xxiii, q. v, si non licet ; they prove nothing to the contrary, because 
these acts were inspired by the Holy Spirit, as Augustine writes in the first 
book of the De Civitate Dei, quoted in xxiii, q. v, ch. st' non licet. So, therefore, 
it is forbidden by divine law by the precept, “ Thou shalt not kill " ; Deutero- 
nomy, ch. v. It is also forbidden by canon law; De homicid. volunt., dist. i, 
througheut; xxiii, q. v, si non licet. It is also forbidden by civil law ; ff. Ad 
leg. Com. de sicar. ; and C. the same title, throughout. And if you say that 
those laws forbid voluntary homicide, and therefore the kind of duel from which 
voluntary homicide arises, but that homicide arising from the duel which is 
introduced by natural disposition is not voluntary, being introduced naturally, 
and that therefore those laws do not conclude this case, the solution is ready 
to hand. For although it is introduced by a natural bodily disposition, yet 
the dictates of natural intelligence dispose to the contrary. And the latter 
should be obeyed; for the natural disposition does not compel, but the will 
remains free; xxiii, q. iv, D<? Tyras; and ch. Nabuchodonosor ; and De Poenit., 
dist. ii, ch. sicut enim ; and the Philosopher, Ethics, iii. Even astrologers too, 
who demonstrate this more effectively, assert the same. Hence Ptolemy says, 
in the Centiloquium, tenth phrase, " a wise soul dominates the stars.” So, 
therefore, although the bodily disposition proceeds from a natural first principle, 
yet natural intelligence remains, and disposes to the contrary. So it might be 
said of the several kinds of moral vices. For particular men are naturally 
inclined to particular vices: some are proud, some luxurious, some miserly, 
and so on. Yet they are not excused, because they are not actually compelled ; 
xxiii, q. iv, ch. Nabuchodonosor. Hence the saying of the Philosopher in De 
anima, iii, the treatise on motion, that between sensitive and intellectual 
appetite there is sometimes opposition. For the sensitive tends in one direc- 
tion, the intellectual in another; and if the intellect prevails over sense, the 
motion is rational and natural, as if a higher sphere moves a lower. But if the 
contrary happens, the motion is contrary to nature, as if a lower sphere moves 
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a higher; for although the motion of sense proceeds from nature, inclining to 
vice, yet it is contrary to nature, if sense does not obey intellect, as a subject 
its lord, as the same Philosopher says in the first book of the Politics. This 
kind of duel is also forbidden by natural law, in the sense of natural intelligence, 
which is the same thing as the law of nations. This is proved as follows : For 
common and natural equity springs from natural intelligence, disposing it to 
the conservation of the universe ; and thence positive law had its origin, nay, 
it would be truer to say, it is itself the equity of natural law with some additions 
or omissions ; ff. De iustit. et iure. 1 . ius civile . Since, therefore, this natural 
equity tends to the conservation of the universe, it reprobates the extermina- 
tion of a man, which is a thing tending to the destruction of the world; and I 
speak of extermination tending to the destruction of the world, because the 
extermination of some men tends to the conservation of the world, for instance, 
when bad men are exterminated. For on this account it is in the interest of the 
commonwealth that they should be punished ; ff. De pubi, et vecti., 1 . licitatio ; 
ff. Ad leg. Aquil., 1. ita vulneratus , at the end ; ff. De fideiuss., 1. si a reo ; De 
sent. excom., ut fama . From this discussion we may clearly infer how this kind 
of duel is forbidden by divine law, by the law of nations, by canon law, and 
by civil law. 


How the duel which is fought for the sake of glory is introduced by natural 
law , in the sense of an instinct of nature proceeding from sensuality. 

[Ch. clxxiii.] 

It remains to consider what law introduced, and what forbids, a duel 
fought for the sake of the glory of victory at a public spectacle. And I say 
that this kind of duel was introduced by natural law, in the second signification 
of the term—that is to say, an instinct of nature proceeding from sensuality— 
but that it is forbidden by natural law in the sense of the law of nations and 
the divine law. It is also forbidden by canon law and civil law—with qualifi- 
cations, however, as I shall show presently. Let us demonstrate each of these 
statements. I said that it was introduced by natural law in its second significa¬ 
tion. This is proved by the arguments set forth in the last section. For sensual 
inclination proceeding from natural first principies induced to the trial of bodily 
strength merely to win glory. Therefore it induces this kind of duel which 
proceeds from that cause, since a producing cause produces its effect; see the 
laws cited in the last section. This kind of duel, however, is less hateful than 
the first kind, if we regard the end of each. For the first kind of duel has 
extermination for its end, by reason of abiding natural enmity. But the present 
kind does not necessarily lead to extermination, but to victory, which may be 
won without extermination. Therefore it is less hateful, since men's acts are 
distinguished according to the ends intended ; ff. De furtis, 1 . verum, and 1 . qui 
iniuriee ; ff. De [fal.] furtis, 1 . qui ea mente ; xv, q. vi, ch. i; xiv, q. v, quidquid ; 
De sent. excom., cum voluntate. Hence it is that the Philosopher says in Ethics, 
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iv, that one who commits fomication with a woman that he may get moneyj 
thereby, is not an adulterer, but a miser. It follows, therefore, that if we ' 
weigh the end, this kind is less hateful than the former. This is confirmed by 
the following consideration : The first kind arises from hatred, which in itself 
is detestable, if it arises without reasonable cause, as it does there. But this 
kind of duel arises without hatred. For even natural friends would fight duels 
at a spectacle to the end of winning glory. It is confirmed as follows : A thing 
which is less far removed from natural equity, is less hateful; but this second 
kind of duel is less far removed from natural equity. Therefore, &c. The 
major premise is proved. For detestation and approbation of acts proceed 
from natural equity, on which are founded the prohibitions and permissions 
of the law; ff. De iustit. et iure, 1. ius civile ; and dist. i, can. ius naturale . The 
minor premise is proved. For this duel departs from the equity of natural law 
only because the killing of a man might follow from it, which is an act tending 
to the destruction of the universe, upon which equity the prohibition of the 
new civil law is founded ; C. book xi, De gladiat., the single law. But it was 
not prohibited by the old law, because proceedings against persons killing one 
another in this way were remitted ; ff. Ad leg. Aquiliam, 1. [hac] qua actione , 

§ si quis in colluctatione. But the first kind is far removed from natural equity. 
In the first place, because it tends to the necessary extermination of one or 
both. It differs also in being inspired by hatred, which natural equity abhors, 
if it arises without cause. Therefore it is more detestable. This is confirmed 
as follows : That which is wholly injurious and beneficial in nothing, is more 
hateful than that which is partly beneficial and partly injurious. But the 
first kind is wholly injurious, and beneficial in nothing ; but this second kind 
is partly beneficial. The major is ciear. For acts are classed as laudable and 
blameworthy by reason of the laudability and blameworthiness of their ends, 
since in such matters the end is weighed ; ff. De ritu iiupt., si quis in senatorio ; 
ff. De iure fisci, 1. non intelligitur, § si quis palam ; ff. De iudiciis, 1. cum furiosus. 
The minor is proved. For the first kind has for its sole object mutual extermina¬ 
tion, which is injurious ; but the second takes place in a public spectacle for 
the pleasure and recreation of the people. And this is why games and spectacles 
are permitted ; C. book xi. De spectacul. et scaenic. et lenon., the whole title, 
except the last law ; and C. De expen. ludor., the single law ; a Greek consti- 
tution. This discussion leads to the conclusion that this kind of duel was intro- 
duced by natural law, in the second signification of the term, and that it is 
less hateful than the first kind. 


How the duel which is fought for the sake of glory is forhidden 
by divine law. 

[Ch. clxxiv.] 

It remains to consider how this kind of duel is forbidden. And I said that 
it was forbidden by divine law, by the law of nations, and by positive law. 
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that is, by canon law and civil law. Now that it is forbidden by divine law 
may be proved thus : For when a thing is forbidden by any law, everything 
which leads to that thing is also forbidden. But homicide is forbidden by 
divine law, and this kind of duel leads to homicide. Therefore, &c. The major 
premise is proved by ff. De sponsal., 1. oratio ; ff. De fideius., 1. cum lex ; C. De 
usuris, 1. eos, at the end ; C. De usuris rei iudic., the last law, at the end ; ff. De 
pet. haered., 1. sed si lege, § item veniunt; ff. De mino., 1. iii, § sed utrum. The 
minor is proved by Deuteronomy, ch. v, “Thou shalt not kill.” But that 
this kind of duel leads to homicide is-clearer than day. This is confirmed 
as follows: An act which is alien from the fountain of charity, is forbidden 
by divine law; and this kind of duelling is so alien. Therefore, &c. The 
major is proved ; for charity is the foundation of all the virtues, and excludes 
the vices; De Pcenit., dist. ii, caritas est, and ch. ergo, and the first part 
of that “ distinctio ” throughout; and so a thing which is alien from 
charity savours of the nature of sin, and is therefore forbidden by divine 
law. The minor is proved. For charity is the love of God, and of one’s 
neighbour as oneself; De Pcenit., dist. ii, ch. proximos; but one who fights 
a duel at a spectacle fights in order to conquer his neighbour, and so loves him 
not. Therefore it is forbidden by divine law. 


How the duel which is fought for the sake of glory is forbidden 
by the law of nations. 

I said, too, that it was forbidden by the law of nations. This is proved 
as follows : An act which tends to the destruction of the universe is forbidden 
by the law of nations. This kind of duelling is such an act. Therefore, &c. The 
major is proved as follows: Natural equity, on which the law of nations is 
founded, tends to the conservation and increase of the universe ; ff. De iustit. 
et iure, 1. i, § ius naturale ; and ff. the same title, 1. ex hoc iure. The minor 
is proved thus: This kind of duelling tends to the destruction and extermina- 
tion of a man, who is the noblest part of the universe, nay, who is the end of 
things created ; ff. De usuris, 1. in pecudum ; therefore it is forbidden by the 
law of nations. This is confirmed thus : An act which is opposed to the pre- 
cepts of natural equity, which is the law of nations itself, or its foundation, 
is forbidden by the law of nations. This kind of duelling is so opposed. There¬ 
fore, &c. The major is proved thus : Everything whose opposite is commanded 
is forbidden by the law of nations, since the same rule applies to opposites; 
ff. De his qui sunt sui vel alien. iuris, 1. i; Instit., the same title, at the beginning; 
dist. xxxii, hospitiolum. The minor is proved thus : It is one of the precepts 
of the law of nations, that a man is not to be enriched at another’s expense ; 
ff. De condic, indebiti, 1. nam hoc ; and Sext, De regul. iur., rule locupletari. 
It is also a precept of the law of nations, that you should not do to another 
what you do not wish to be done to yourself; see the beginning of the Decreta; 
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but this kind of duelling is opposed to both precepts. And in the first placet 
it is opposed to the first precept because the duellist seeks glory from the 
disgrace of his fellow and neighbour, and he would not wish this to be done to 
himself ; therefore it is forbidden by the law of nations. This is confirmed 
thus : An act which is a kind of unlawful war is forbidden by the law of nations. 
This kind of duelling is so. Therefore, &c. The major is proved, because only 
lawful war has been introduced by law; ff. De iustit. et iure, 1. ex hoc ture ; 
and ff. De captivis, 1. hostes. The minor is obvious. For a duel is not a war 
declared by the authority of a prince, nor for necessary defence. Therefore, &c. 
From this we may infer that this kind of duelling is forbidden by the law of 
nations. But the following objection will at once be raised to the foregoing j 
arguments. This kind of duelling takes place for a test of fortitude, and | 
fortitude is a moral virtue, nay, even a Cardinal virtue. But neither moral 
virtues nor their exercise are forbidden by the law of nations. Therefore the 
conclusions just reached do not stand. But that there are, here, acts of true 
fortitude, which is a moral virtue, is obvious. For in this kind of duelling 
there are waiting and attack. Solution : In the examination of this contrary 
conclusion we must observe that there is a true fortitude, which is a moral and 
a Cardinal virtue, and that neither it nor its operation is forbidden by the law 
of nations. There are also counterfeit forms of fortitude, as to which see the 
Philosopher, Ethics, iv, treatise on fortitude, which participate in the acts of 
attacking and awaiting, and are five in number. For some men attack on 
account of the fear of punishment, because those who flee from a war are 
punished. Others attack on account of their experience in the art of war, as 
mercenaries; and these, as they readily attack, so they readily flee, as the 
Philosopher says in the passage above cited. Others attack on account of 
anger, without weighing the danger. Others attack on account of hope, not 
believing in the presence of danger, and would not attack if they thought 
that danger was present. Others attack for the sake of winning the world’s 
applause, because it is usual to praise the brave, and to scom the timid. These 
five qualities are counterfeit imitations of true fortitude, which is a true moral 
and Cardinal virtue. But for true fortitude these conditions are required; 
namely: that a man should act knowingly. for an act done in ignorance is 
not an act of virtue, because prudence ought to control every act of virtue ; 
secondly, he must act from choice ; thirdly, he must choose the act for its own 
sake, that is to say, for the sake of the goodness and worth of the act in itself, 
and not for the sake of something extrinsic to it; fourthly, he must act firmly 
and gladly. Ali the counterfeit forms mentioned above fall short, more or less, of 
the true form. But they all fall short in this, that those who act according to 
them, do not act for the sake of the act itself, that is, for the sake of its goodness 
and worth. So in the case proposed; those who do the acts of attacking and 
awaiting in this kind of duel, do them for the sake of glory, not for the sake 
of the goodness and worth of the act in itself; nor, again, are they acting 
herein in performance of any duty. These arguments are collected from the 
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Philosopher’s treatise on fortitude, Ethics, iv. We may conclude, therefore, 
from the foregoing, that this kind of duelling is forbidden by the law of 
nations. 


* 

How the duel which is fought for the sake of glory is forbidden by canon 

and civit law. 

I said that this kind of duel is forbidden by canon and civil law. Clearly 
it is so by canon law, since that law, in its prohibitions and permissions, 
imitates the paths of divine law, by which this duel is forbidden, as I showed 
above. It is also proved by De pugnan. in duello, the red and black, although 
there clerks are referred to, because the same rule applies to ali. It is better 
proved by the title De tomeamentis, where burial is denied to those who die 
in toumaments. This, then, is ciear. But how it is forbidden by civil law 
must be considered at some length, because this kind of duel seems to have 
been allowed by the old law of the Digest. This is proved by the text of 
ff. Ad leg. Aquil., 1. hac actione , § si quis in colluctatione sive in pancratio , where 
it appears that a penal action does not lie against one who kills another in 
a duel of pugilists. It appears to be forbidden by a new law of the Code, as 
is proved by the text of C. book xi, De gladiat., the single law. What, then, 
shall we say ? Shall we say that the old law has been amended by the new ? 
ff. De legibus, 1. non est novum. Here I think we should observe that a fight 
is not necessarily bloody, where it does not tend to the shedding of blood, as 
when men wrestle with their amis, or the like; and I do not find that this 
kind of wrestling is forbidden by the civil law, either old or new; nay, the 
new law even permits spectacles for the recreation of the people ; C. book xi, 
De spectae., the whole title, except 1. lenones ; and C. the same book, De ex- 
pen. ludorum, throughout. But a fight may tend to the shedding of blood, as 
in toumaments and in a duel to the death; and this is undoubtedly forbidden 
by the new law of the Code ; C. book xi, De gladiat.; and the reason of the 
prohibition is suggested when it is proved that it is forbidden by divine law, 
and by the law of nations. But it appears to be permitted by the old law; 
ff. Ad leg. Aquiliam, 1. hac actione , § si quis in colluctatione . But perhaps you 
will make the following objection. You will say that this duel is forbidden 
by the law of nations; but the civil law is not an equity different from the 
equity of the law of nations ; it is the equity of the law of nations itself, with 
details and limitations of its own added; ff. De iustit. et iure, 1. ius civile; 
therefore, if it is forbidden by the law of nations, it cannot be permitted by 
the civil law; otherwise the civil law will be opposed to the law of nations. 
I have hesitated at this opposition ; but I have weighed the words, § si quis 
in colluctatione , and the intention which I believe the legislator to have had. 
And by way of evidence I observe that permission may be of three kinds. 
It may be a simple permission, which remits and waives a penalty; dist. iv, 
denique; for, as the gloss there notes, a remission of penalty, not of blame, 
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is there made. The second form of permission removes the obstacles to that 
which is permitted, as the text says that Jews are permitted to dwell among 
ourselves, for the obstacles which hinder them from being able to dwell with 
us according to their rites are removed ; dist. xlv, qui sincera. A third form 
of permission is also found, which assists the act which is permitted; for 
example, we say that the Church sometimes permits a clerk to be put to death 
by 'a secular judge, by affording assistance, because it actually hands him 
over, De iudic., ch. cum non ab homine; De crim. falsi, ch. ad falsariorum; 
and De verb. significatione, ch. novimus. The second form of permission adds 
something to the first, because it removes an obstacle, which the first did not, 
for it only remitted a penalty. The third adds something to the second, 
because it assists the permitted act, which the second did not, for it only 
removed obstacles. Now to apply the words to the case in point, if I rightly 
understand the section, § si quis in colluctatione, the text there remits the 
penalty on one who kills another in a wrestle, and it adds the reason, which 
is that the injury is not intentional. The permission given will therefore be 
the first form, which remits a penalty, but I nowhere find the law providing 
that this duel is permitted by the second or third forms of permission. But 
there is no opposition if the law of nations forbids, and the civil law remits 
the penalty; for the civil law, which imposes a penalty for homicide, imposes 
it for an intentional act; and so, as intention is here wanting, the civil law 
remits the penalty, as shown above. From this discussion we may infer by 
what law this kind of duel is forbidden, and by what it is permitted. 


For what reason is the duel permitted, and for what is it forbidden ? 

[Ch. dxxv.] 

In the fourth division of the subject, which asks for what reason it is 
permitted, and for what forbidden, we must consider what law forbids, and 
what permits, the duel of compurgation. And this is properly and strictly 
called “ duel ” in ordinary usage. And I say that the duel is forbidden by 
divine law, and by the law of nations, and by positive law. By the canon 
law, without exception. By the civil law, as a general rule ; but it is permitted 
in certain cases by the Lombard law, as I shall show when I discuss them. 


How the duel of compurgation is forbidden by divine law. 

That this duel is forbidden by divine law is proved as follows: An act 
which is a temptation of God is forbidden by divine law. But this duel is so. 
Therefore, &c. The major is proved by the precept, “ Thou shalt not tempt 
the Lord thy God." The minor is proved; for God is tempted when anything 
against nature, which is not possible except by a divine miracle, is asked of 


Digitized by v^ooQie 



342 


THE LAW OF WAR 


Him, as it is directly in this duel of compurgation. For it is natural that 
a stronger and more skilful man should conquer a less strong and less skilful; 
nor can the contrary happen in the natural order of things. But sometimes 
the less strong and less skilful has justice on his side ; and by the duel we ask 
that he may obtain the victory, and his justice be declared. So, therefore, 
God is tempted to work a miracle. This is confirmed thus : An act which is 
invented by the contrivance of the Devii is forbidden by divine law. This 
duel is so. Therefore, &c. The major is proved. For nothing is common to 
God and the Devii, to light and darkness. The minor is proved by ii, q. v, ch. 
Mennam; and ch. consuluisti, in the same cause and question. This is con¬ 
firmed thus : An act by which an innocent person is condemned, is forbidden 
by divine law. This duel is such an act. Therefore, &c. The major is proved. 
For God does not wish the innocent to be condemned; xxii, q. ii, ch. quceritur. 
The minor is proved by De purg. vulgari, ch. significantibus. Therefore, &c. 


How the duel of compurgation is forbidden by the law of nations. 

Secondly, I said that this duel is forbidden by the law of nations. This 
is proved as follows: An act which is opposed to natural equity, on which 
the law of nations is founded, is forbidden by the law of nations. But the 
duel of compurgation is such an act. Therefore, &c. The major is ciear. The 
minor is proved; for the equity of the law of nations dictates that offenders 
should be punished, the innocent acquitted. But in this duel the reverse 
sometimes occurs. Therefore it is forbidden by the law of nations. It is 
also opposed to the precept, “ quod tibi non ius,” at the beginning of the 
Decreta. 


How the duel of compurgation is forbidden by canon law. 

I said that it was also forbidden by canon law. This is ciear from De purg. 
vulg., throughout; De pugnan.. throughout; ii, q. v, from ch. consuluisti to 
the end of the question. And the same reasons might be given which were 
given to prove that it is forbidden by divine law, since canon law follows the 
prohibitions and permissions of divine law. This is confirmed. And this 
proves also that it is forbidden by civil law. For an act which excludes the 
observance of positive law is forbidden by positive law. This duel does so. 
Therefore, &c. The major is proved. For if an observance is ordained by 
positive law, it follows that the exclusion of the observance is forbidden ; for 
as one rule govems one case, the opposite rule govems the opposite case; 
ff. De his qui sunt sui vel al. iur., 1. i; Instit., the same title, at the beginning; 
dist. xxxii, hospitiolum. The minor is proved ; for positive law has provided 
actions, both civil and criminal, and a whole judicial system, whereby it pro- 
ceeds to declare the rights of parties ; C. De iudiciis, 1. properandum ; Authent., 
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offeratur; C. De litis contest., the single law; C. De sentent. et interloc. omn. 
iudic., 1. prolatam; and De probationibus, ch. quoniam contra; so that every 
man may receive his due; xii, q. ii, cum devotissimam; ff. De iustit. et iure, 
1. iustitia ; and Instit., the same title, § iustitia. But duelling utterly excludes 
this observance. Therefore this duel is forbidden by positive law. This is 
confirmed thus: An act whereby justice is denied to parties is forbidden by 
positive law; but this duel is such an act. Therefore, &c. The major is proved, 
because positive laws are promulgated to this end by divine permission through 
the mouths of princes ; C. De long. tempo. praescript., the last law; dist. viii, 
quo iure ; xvi, q. i, placuit. The minor is proved, because in this duel it 
sometimes happens that the innocent falis, and thus a wrong is inflicted on 
him; and it sometimes happens that the guilty prevails and so justice is not 
done to the challeriger. This discussion leads to the conclusion that this kind 
of duel, the object of which is the compurgation of an accusation, will be 
forbidden by positive law; by canon law, without exception ; by civil law, 
as a general rule. 


How the duel of compurgation is forbidden by civil law, as a general rule. 

I said, also, that as a general rule this duel is forbidden by civil law. 
It is allowed, however, in two cases by the Lex Frederici, De pace tenenda 
et eius violatoribus; for example, if a man kills another in times of peace, 
and there is no doubt about the homicide, he is punished by capital punish- 
ment as a breaker of the peace, unless he wishes to prove by a duel that he 
did the act in self-defence, and this is a special case in which the accused has 
an option of the duel. The other case is, that if a man wounds another in 
times of peace, he will be punished, unless he wishes to prove that he did it 
in self-defence. These two cases are in De pace tenenda et eius violatoribus, 
the single law, the first in § si quis hominem infra pacem, the second in § si quis 
alium, in the same law. But the Lombard law allows it in other cases, as 
I shall show below. This concludes the third principal part of this treatise, 
on the question what law introduced the duel, and what law forbids it, the 
several kinds of duel being distinguished. From the above, therefore, the 
explanation of the fourth part is ciear, namely, for what reasons it is forbidden 
and permitted. For the first duel is forbidden by every law, and permitted 
by none ; and the reasons have appeared above. So in treating of the second, 
and of the third, I reduce the several matters debated in the several parts to 
this proposition. 


In what cases is the duel of compurgation permitted ? 

[Ch. clxxvi.] 

We must consider the fifth principal head, namely, in what cases the 
duel is permitted. Of the first kind, I have said that it is permitted in no 
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case. Of the second kind, I have said in what sense it is permitted. Wemiuat 
now consider the third kind, since the Lombard law permits it in several 
cases, and devote the rest of the treatise to this third kind alone. 


How the Lombard law permits the duel of compurgation in twenty cases. 

We must ask, then, in what cases this duel is permitted, besides the two 
noted above, which are found in the Lex Frederici, De pace tenenda et eius 
violatoribus. Solution : Duel is permitted on a charge under the lex Iulia 
maiestatis, when one ifian brings that charge against another; Lombarda, 
De publicis criminibus, 1. si quis, the last law. Secondly, when a wife is charged 
with having been privy to the death of her husband ; Lombarda, De consilio 
mortis, 1. si mulier, the last law. Thirdly, in the wrong of “ cucurbitatio,” if 
one calls another “ cucurbita ” ; Lombarda, De conviciis, 1. si quis alium. 
The fourth case is where a homicide is committed during a truce ; Lombarda, 
De homicidio, 1. qui intra treugam. The fifth is for a homicide committed by 
stealth; Lombarda, De homicidio, 1. liber homo. The sixth is in a charge of 
parricide, if it is said to have been committed out of desire for the dead man’s 
goods ; Lombarda, De parricidio, the last law, at the end. The seventh con- 
cems a theft by a slave, if the master should deny that his slave committed 
the theft; Lombarda, De furtis, 1. si quis alium, which, according to some, 
was a law " convalcosiana.” The eighth is on a charge of adultery, as if one 
is accused of having committed adultery with another’s wife; Lombarda, 
De adulterio, 1. iii. The ninth is if a man says that adultery has been com¬ 
mitted with a woman, and wishes to prove it in this way; Lombarda, De 
iniur. mulier., 1. ii, si quis puellam. The tenth is if it is said that a man 'has 
wronglully possessed a movable or immovable thing for thirty years; Lom¬ 
barda, De praescript., 1. si quis alium. The eleventh is between conflicting 
witnesses ; Lombarda, De testi., 1. si quis cum altero ; which is allowed if the 
witnesses are called by opposite parties ;* if by the same party, there is no duel. 
For either the plaintiff proves his case, and the defendant is condemned, or 
he proves nothing, and the defendant is acquitted. But if they are called by 
opposite parties, and in other respects the sides are equal, then a duel takes 
place. The twelfth case is for a father’s debt, against a son who denies it; 
Lombarda, Qualiter quis se defendat, et in quibus casibus pugna prohiberi vel 
fieri debeat, 1. si quis post mortem. And the true meaning of that law is that 
it refers to a debt arising from delict. The thirteenth case is for arson, if 
action is brought against the wrong-doer; Lombarda, Qualiter quis se defen., 
etc., 1. si quis alium. But a duel does not take place if action is brought against 
an accessory ; Lombarda, De consiliis illicitis, the single law, at the end. The 
fourteenth is for adultery, as if a husband says that his wife is an adulteress ; 
Lombarda, Qualiter quis se defendat, etc., 1. si quis uxorem. The fifteenth 
is if a husband suspects that another has misconducted himself with his wife ; 
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and by misconduct the law means camal intercourse; Lombarda, Qualiter 
quis se defendat, etc., si quis amodo. The sixteenth is for perjury; Lombarda, 
Qualiter quis se defendat, etc., 1. de furto. The seventeenth case is a duel for 
" investiture,” as when one man says that he was invested first, and was 
ejected from possession, and another says the same; 1 . de investitura. The 
eighteenth is for the denial of a deposit, as where more than twenty solidi 
have been deposited; 1 . si quis pro se. The nineteenth is where a man is 
accused of having extorted a charter by violence; Lombarda, Qualiter quis 
se defendat, etc., 1 . si quis dixit. The twentieth and last case is a duel on 
a claim for a 'slave’s freedom; 1 . si servus. Some say that this law was 
" convalcosiana.” 


Between whom should a duel befought ? 

[Ch. clxxvii.] 

We must consider the sixth principal head, namely, between whom a duel 
may be fought. 

How the duel of compurgation should generally be fought between principals. 

And I say that the rule of the Lombard law, which allows a duel in the 
cases above mentioned, is that a duel should be between principals. But to 
this rule there are eight exceptions. First, if youth forbids it. Second, if 
the decrepitude of age, for therein is labour and pain. Third, if some infirmity 
prevents a party from fightipg a duel. These three cases are found in Lom¬ 
barda, Qualiter quis se defendat, etc., 1. quacunque lege ; and De parricidio, 
the last law. The fourth is if a slave, who is in the quasi-possession of servitude, 
claims his freedom; then the master fights by a Champion; Lombarda, 
Qualiter quis se defendat, etc., 1. si quis servum propter appetitum. The fifth 
is if the person is ecclesiastical; for instance, where clerks or counts have 
causes against one another, or against others; then they fight by Champion ; 
Lombarda, Qualiter quis se defendat, the last law. The sixth is where a woman 
is accused of adultery; Lombarda, the same title, 1. st quis uxorem. The 
seventh is if the witnesses of the plaintiff contradict the witnesses of the defen¬ 
dant ; then the witnesses of the plaintiff should choose a Champion, and the 
witnesses of the defendant another . . . a) ; Lombarda, the same title, 1. si 
quis cum altero. The eighth is if a slave is accused of theft; Lombarda, De 
furtis, 1. si servus, dum de furto. To-day, however, by custom any one is 
permitted to have a Champion. 


How is a duel to be fought ? 

[Ch. clxxviii.] 

We must consider the seventh principal head, namely, how a duel is to 
be fought. _ 
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How the duel of compurgation is modelled on a contentious trial. 

And here I premise that a duel is modelled on a contentious trial; for 
just as in a trial there are plaintiff, defendant, judge, instruments supporting 
the case, by means of which, taken in the wide sense as including everything 
which supports the case ; ff. De fide instrum., 1. i; a declaration of the truth 
is arrived at, so that a definite judgement may be pronounced, so in a duel 
there are plaintiff and defendant, that is, challenger and challenged, judge, 
and " instruments,” that is, arms, with which the parties strike one another. 
For just as in a trial one party convicts the other by means of witnesses, 
documents, and confessions ; De restit. spol., cum ad sedem ; so in a duel he 
convicts him by bodily arms ; and as in the trial one is convicted in the event 
of condemnation, so in like manner one is convicted in the duel. We must 
therefore examine this trial by duel, on the analogy of a contentious trial. 


Whether an oath " de astu ” should be taken in a duel, and by whom ? 

[Ch. clxxix.] 

And first I ask whether an oath 14 de astu ” should be taken, and whether 
by the challenger and the challenged, or by one of them, and by whom ? 
Now an oath 41 de astu ” in this trial is the same thing as an oath 44 de calumnia ” 
in a contentious trial in a civil or ecclesiastical court. And it appears that both 
should swear an oath. For the oath 44 de calumnia M is taken in a contentious 
trial by the plaintiff and the defendant; C. De iur. calumn., 1. i, and 1. ii; 
and Authent., the same title, principales ; Extra., the same title, throughout. 
So in like manner here, since there is the same reason, there is the same dis- 
position of law; ff. Ad leg. Aquil., 1. illud ; C. Ad leg. Falc., the last law; 
De constitut., translato ; and similar passages. Solution : There ha ve been 
various opinions on this point, if we regard the Lombard law. One opinion, 
said to have been that of the Mantuans, was that in this trial by duel an oath 
44 de astu ” is taken by both parties, both plaintiff and defendant; and 
according to them, all laws which speak of not taking the oath 44 de astu M 
are amended. They cite Lombarda, Qualiter quis se defendat, 1. mentio . But 1 
that law has four possible meanings. One, that it refers to conflicting wit¬ 
nesses, that there should rather be a duel than they should perjure themselves. 
The second, that it refers to two persons claiming to be in possession, that they 
should fight a duel instead of giving up possession. The third, that it refers 
to one against whom an oath that he has committed theft has been taken, 
who wishes to swear the contrary. The fourth, when two persons are litigating 
before a judge, and one swears that he has taken an oath, and the other wishes 
to swear the contrary. Their view seems to be disapproved, because the law 
. did not require an oath from the defendant, so that the plaintiff only takes an 
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oath; Lombarda, Qualiter quis se defendat, 1. si quis alium astu. There is 
an exception when a duel is fought because of a conflict of witnesses ; Lom¬ 
barda, De testi., the last law; and Qualiter quis se defendat, 1. si quis cum 
alio. A second opinion was that of Carolus Beneventanus, who wished to 
distinguish between one who comes to the duel in a cause entirely conceming 
himself, and one who comes in a cause directly conceming another, or con¬ 
ceming another primarily and himself only secondarily. In the first case, 
as when a man challenges another for theft or arson done to himself, or 
adultery with his wife, he says it is material to note whether the challenger 
says, “ you have committed,” or " I suspect that you have committed.” In 
the first case, he ought to swear that the thing is so. In the second case, he 
ought to swear that he has a just suspicion ; and when he challenges on grounds 
of suspicion, he ought to adduce the reason of his suspicion; for instance, 
that he saw the man speaking with his wife, and so on. But if a man challenges 
another to a duel in a cause which concems another—that is, not for any 
wrong committed against himself, but for one against another, as when a man 
challenges on a charge of treason—then, when he comes forward as a witness, 
he ought to swear that the thing is so, just as a witness takes an oath ; C. De 
testi., 1. iurisiurandi ; De testi'., ch. tuis, and ch. cum nuntius ; and similar 
passages. And so he says that the defendant should swear that the thing 
is not so. This opinion, so far as it concems the oath of the defendant, is 
disapproved, as I showed just now. A third opinion, said to have been that 
of the Papienses, was, that no oath should be taken by the defendant and 
the challenged, but only by the plaintiff. As to the plaintiff, this is proved by 
Lombarda, Qualiter quis se defendat, 1. si quis astu. As to the defendant, 
it is proved thus: The defendant is bound to one of two things, either to 
fight, or, if he refuses, to be condemned. There/ore an oath on his part has 
no effect, and so should be omitted as superfluous ; C. De appel., 1. ampliorem, 

§ in refutatoriis ; ff. De procuratoribus, 1. non cogendum, § Sabinus. A fourth 
opinion, which was that of a certain Albertus, was that the plaintiff always 
takes an oath except on a charge of treason, and when witnesses are in conflict, 
and on a question of the investiture of an estate. As to the accused, he agrees 
with the others, except with the Papienses. And I believe it is true that the 
plaintiff takes an oath as a general rule, except in the cases above mentioned. 
And the reason is, that the defendant may be compelled to ciear himself, 
although there is as yet no judgement against him; but the laws indeed require 
that he should at least be " infamis,” and then, if his proofs fail, he is liable 
to compurgation ; Depurgat, canon., throughout; ii, q. iv, throughout; De 
accusat., qualiter ii, and this passage should be noted there. So, then, by the 
Lombard law, which permits a duel in the cases above enumerated, an oath, 
at least on the part of the plaintiff, should precede; and the oath should 
conform to the terms of the challenge, so that, if the challenge asserts a fact, 
he should swear to a fact; if a suspicion, he should swear to this, just as 
a difference is noted between an oath " de calumnia ” and an oath " de 
[36] 
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veritate," the one asserting belief, the other a fact, as Carolus pointed 
out. But as to the defendant, I can conceive no reason for an oath being 
necessary. 


Whether when one party has a Champion in the cases attowed by law, the 
other party may have one too ? 

[Ch. clxxx.] 

Secondly, I ask whether, if one of the parties has a Champion, in the 
cases allowed by the Lombard law, which are eight in number, as I noted 
above, the other party may then have a Champion too. Solution: There 
have been various opinions on this question. Some authorities say that he 
may. They cite Lombarda, Qualiter quis se defendat, 1. quicunque. There 
is an exception in the case where a slave contends against his master. A 
second opinion was that the other party may not. The reason given is this : 
For the law allows a Champion in three cases ; therefore it refuses it in others ; 
ff. De legi., 1. ius singulare ; ff. Ad municip., 1. i; ff. Solut. matrimon., 1. 
si cum dotem ; C. De procur., 1. maritus ; De translatione praelatorum, ch. 
inter corporalia ; and similar passages. I think that here we must observe 
that this trial by duel differs from a contentious trial in this, that in a con- 
tentious trial a party is ordinarily represented by another, and for this reason 
the use of ‘‘ procurators ” was introduced; ff. De procurat., 1. i, [and 1.] §«s«s ; 
but in a duel the party ordinarily appeare in person, and in this a duel resembles 
a criminal trial, in which a " procurator " does not appear to plead the cause; 
ff. De public. iudic., the penultimate law, § qui ad crimen ; and ff. De procurat., 
1. servum quoque, § publice ; and De accusationibus, ch. licet, and ch. veniens. 
And the reason is, that sentence of condemnation cannot be pronounced on 
the procurator, because he is innocent; nor on the principal, because he is 
absent; ff. De poenis, 1. absentem. It is exactly the same in the duel; for 
duellists fight to overthrow one another, in order that the truth may be elidted 
by this mode of proof. And so, as a nile, a Champion does not appear, except 
in the permitted cases. If, then, a case arises in which one party has the right 
to a Champion, but the other has not, the former alone will have a Champion. 
But if both parties have the right, they will both have champions, unless we 
are to say that in order to preserve equality on the two sides, wherever one 
is allowed a Champion the other may have one too ; C. De fruct. et lit. expensis, 
1. terminato ; De mutuis petit., ch. i, and throughout the title ; Sext, De regul. 
iur., rule non licet; and this latter view is more equitable; but the former, 
which observes the rigour of the law, is more correct. 
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How are champions to be given and assigned in cases where both 
parties are allowed them ? 

[Ch. clxxxi.] 

Thirdly, I ask, How axe champions to be given and assigned in cases 
where both parties are allowed them ? Solution : Here I observe that cham¬ 
pions in a trial by duel are like advocates in a contentious court, and so I infer 
that, just as there ought to be an equal assignment of advocates in a conten¬ 
tious trial; C. De postul., 1. providendum; so there ought to be an equal 
assignment of champions when both sides are allowed them. But when the 
principals fight, equality or inequality is not to be regarded, since they conduct 
their own case to an issue by their own bodily strength. 


Whether any one tnay be allowed as a Champion ? 

[Ch. dxxxii.] 

Fourthly, I ask whether any one may be allowed as a Champion. Solution : 
As was said above, a Champion is here like an advocate ; and therefore, just 
as any one is admitted to plead, unless he is a prohibited person ; ff. De postul., 
1. i; so any one is admitted to the office of Champion, unless he is disqualified 
by law. But a thief is disqualified; Lombarda, Qualiter quis se defendat, 
1. si ut campionem. And the reason is, because he is " infamis ” ; ff. De furt., 
1. non potest; and if he is defeated, it is presumed to be by reason of his own 
wrong-doing; so, too, other persons convicted of grave crimes are disqualified 
for the same reason. 


In whose election is the duel ? 

[Ch. dxxxin.] 

Fifthly, I ask. In whose election is the duel ? Solution : As a rule, it is 
in the election of the plaintiff, on the analogy of a contentious trial. See 
Lombarda, Qualiter quis se defendat, 1. si quis amodo. There is an exception 
in a charge of treason, where the plaintiff may be compelled to fight; and 
where one has used the expression “ arga " ; Lombarda, De publicis criminibus, 
the last law; and Lombarda, De iniur. mulier., L ii. 


How is the duel to be ordered ? 

[Ch. cbunriv.] 

Sixthly, I ask, how the duel ought to be ordered. Solution: The law does 
not ordain, but custom prescribes, that a small but ample place should be 
chosen, in the city or outside; and this place should be enclosed with ropes, 
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so that, when the word is given, no one except the duellists may presume to 
enter, nor to make a disturbance, which might distract one of the parties. 
And the judge will be there, in a place whence he can see both combatants, 
and how one meets the other, in order that at the end he may pronounce 
whether one has been defeated in the duel. 


With what artns should the duel be fought ? 

[Ch. clxxxv.] 

Seventhly, I ask with what arms the duel should be fought. Solution : 
The Lombard law allows shields and dubs; Lombarda, De testi., 1. si quis 
cum altero ; and Qualiter quis se defendat, 1. mentio ; and these ought to be 
equal and presented by the judge. 


Whether, if the arms or the club of one of the combatants are broken, or 
faU, others ought to be given him ? 

[Ck. dxxxvi.] 

Eighthly, I ask whether, if the arms or the dub of one combatant are 
broken or fall, others ought to be given him. And it seems that they ought. 
For the text says that the fight is to be with dubs and shields; Lombarda, 
Qualiter quis se defendat, 1. mentio ; and Lombarda, De testi., 1. si quis cum 
altero ; but if others should not be given him, it would not be with dubs. 
Therefore, &c. This is confirmed. For dubs in a dud are like witnesses and 
documents in a contentious trial; but in a contentious court witnesses and docu- 
ments may be produced again, if the testimony of some of them is lost before 
publication and the making up of the depositions; Authent., De testi., § si 
vero ; De testi., fraternitatis ; and Clemen., the same title, testibus, Some 
authorities agree to this if the arms are broken, but not if they fall; for then, 
they say, the mishap should be imputed to the luck of the party. Others say 
that in no case are fresh arms to be given, but that any mishap is a matter of 
luck. Others say that the matter depends on custom. I think that the second 
opinion is true ; that is to say, that other arms should not be given, whether 
the first set fall, or are broken, unless there is a custom which can operate 
to the contrary ; ff. De legi., 1. de quibus ; C. Quae sit long. consue., 1. ii; dist. 
xi, consuetudinis; dist. i, consuetudo. And the reason is this: For in a duel, 
as I said at the beginning of the treatise, we sometimes ask for what is contrary 
to nature, namely, that the less strong and less active of the parties should 
defeat the stronger and more active; and this sometimes happens by the 
intervention of chance. Therefore each of the combatants should be left to 
submit to the chances to which they ha ve freely exposed themselves ; otherwise 
the character of the duel of compurgation would be lost. This is confirmed. 
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For if we should say that new arms should be given, when the old arms fall, 
then by the like reasoning we should say that a combatant who falis should 
be raised up, which is absurd. For by these chances it sometimes happens 
that the stronger is defeated, and herein the judgement of heaven is shown. 


Which of the combatants ought to strike first ? 

[Ch. clxxxvii.] 

Ninthly, I ask, Who ought to strike first in a duel ? And it seems that the 
challenger should ; for this trial by duel is like a contentious trial, as I have 
often mentioned above. But in a contentious trial the plaintiff first delivers 
his “ libel ” to the defendant, and the defendant replies later; C. De lit. con- 
testat., in Authent., offeratur ; and De libel. oblatione, ch. i. Therefore, by 
parity of reasoning, the challenger will first strike the challenged. On the 
other side is the argument that greater favour is to be shown to the defendant; 
ff. De obi. et act., 1. Arrianus ; ff. De regul. iur., rule favorabiliores ; Sext, the 
same title, rule in poenis. Solution : I think the first view is true, notwith- 
standing the citations to the contrary, because those laws refer to the end of 
the trial, when there remains only the definitive judgement; because then it is 
true that the defendant should be favoured. But at the beginning the plaintiff 
is to be favoured ; ff. De iudic., 1. si quis intentione ambigua ; and ff. De verb. 
obligationibus, 1. inter stipulantem. Or we might say that no order is to be 
observed in this, but that the combatants should be allowed to anticipate one 
another, or even to strike at the same time. 


Whether a duel not ended on the first day, may be ended 
on the foUowing day ? 

[Ch. clxxxviii.] 

My tenth question is, whether, if a duel cannot be ended on the first day, 
it may be adjoumed to the foUowing day. Solution : I say that it may; for 
I say that it should be renewed untU it is finished. 


Whether one who fails in a duel is to be condemned to pay costs ? 

[Ch. dxxxix.] 

My eleventh question is, whether one who fails in a duel ought to be 
condemned to pay his adversary's costs. Solution : On the analogy of a con¬ 
tentious trial, in which the vanquished is condemned to pay the victoris 
costs ; C. De iudiciis, 1. properandum, § sin autem ; C. De fruct. et lit. expens., 
1. terminato ; De dolo et contum., ch. finem ; De poenis, ch. calumniam ; so 
in the duel we might say, " victus victori,” &c. 
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Whether, if the challenger fails in a duel, he is to be punished by the 
penalty of retaliation ? 

[Ch. cxc.] 

My twelfth question is, whether, if the challenger fails in a duel, he is to 
be punished by the penalty of retaliation. Solution: On the analogy of a 
criminal contentious trial, where the penalty of retaliation is imposed on the 
accuser if he fails; De accus., ch. super his; the same title, ch. licet; and 
C. De accusat., the last law; so in a duel, when it is fought for public 
vindication, to punish one who has made an accusation. 


Whether one who has been challenged to a duel on account of an accusation, and 
has been defeated and condemned, may be charged with the same 
accusation in a contentious trial? 

[Ch. cxd.] 

My thirteenth question is, whether one who has been challenged to a duel 
on account of an accusation, and has been defeated and condemned, may be 
charged with the same accusation in a contentious trial. Solution; It might be 
said that he may, since the civil law does not approve, but utterly disapproves, 
of the duel of compurgation ; C. book xi. De glad., the single law ; and so does 
the canon law ; De pugnant, in duello ; and De purg. vulg., throughout; as 
I have often pointed out above, at the beginning of the treatise. This phrase, 
“ disapproved by law,” precludes juridical discussion, and therefore it is no 
objection to say that the wrongful act of a person is not to be enquired into 
more than once ; ff. Naut. caup. stabul., 1. licet, at the end ; and De accusat., 
ch. de his ; because those laws refer to a case in which the former examination 
and discussion have been juridical, and so we may conclude that an acquittal 
by duel does not give rise to an " exceptio rei iudicatae ” against one who 
wishes to bring an accusation in a contentious trial. This is true, unless the 
custom of the district is to the contrary, so that the Lombard law, for 
instance, is to be observed, whose disposition I have followed herein ; and the 
Solutions of the preceding questions are to be limited accordingly. 


Whether one who challenges another to a duel on account of a public accusation, 
and withdraws from the duel, incurs the Turpilian penalty ? 

[Ch. excii.] 

My fourteenth question is, whether one who challenges another to a duel 
on account of a public accusation, and withdraws from the duel, incurs the 
Turpilian penalty. And it seems that he does, on the analogy of a criminal 
contentious trial; ff. Ad Turpilianum, 1. i, § si quis autem . Solution: At 
common law the question would not arise, since the common law disapproves 
of this mode of trial; see above. But, according to the law which allows it. 
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we might say that on the same equitable grounds the man should be punished; 
and I say that the matter is in the discretion of the judge, since the law is 
silent; De offic. iudicis delegat., ch. de causis, at the end ; ff. De iur. delib., 
1. i. But I do not think he incurs the Tnrpilian penalty, since penalties are 
not to be enlarged ; ff. De lib. et posth., 1. cum quidam ; and dist. i. De Pcenit., 
§ pcena ; Sext, De reg. iuris, rule in pcenis. These conclusions, as I said, 
proceed from Lombard law. For, at common law, one who withdraws from 
a duel is not punished; nay, he obeys the law in doing so, and breaks it if 
he goes on. 


Whether one who chaUenges another to a duel by Lombard law may withdraw 

with the leave of the judge ? 

[Ch. cxdii.] 

My fifteenth question is, whether one who challenges another to a duel 
by Lombard law may withdraw with the leave of the judge. It appears 
that he may, on the analogy of a prosecutor asking for discontinuance ; 
ff. Ad Turpil., 1. abolitio, and 1. si quis interveniente, and 1. Domitianus ; C. De 
abolit., throughout. Solution : At common law this is ciear, because he may 
withdraw without discontinuance, and he does right to do so. By Lombard 
law, too, I think that the judge may allow it for good reason, on the analogy 
of a prosecutor, quoted above. 


Whether one who challenges another to a duel may withdraw without penalty before 
joinder of issue ? and also when should issue be said to be joined in a duel ? 

[Ch. cxciv.] 

My sixteenth question is, whether one who challenges another to a duel 
may withdraw without penalty before joinder of issue; and herein I also 
ask what is the point of time in a duel which corresponds to joinder of issue 
in a contentious trial. And it seems that he may withdraw before that time 
without penalty. For before joinder of issue one is not said to be “ bringing 
an action,” but to be “ intending to bring an action ”; ff. Rat. rem haberi, 
1. amplius. Therefore, up to that time he may withdraw. This is confirmed. 
For before joinder of issue one who withdraws is excused ; ff. De in ius vocando, 
1. quamvis. Therefore, &c. It is confirmed by C. De adulter., 1. sine metu ; 
ff. the same title, 1. miles, § socer ; and ff. Ad Turpilianum, 1. qucesitum. In 
the opposite sense is ff. Ad Turpilianum, 1. in senatus, § qui post, where the 
text proves that one who withdraws from an accusation before joinder of 
issue is liable to the Turpilian penalty. To the same effect is C. De calum¬ 
niatoribus, the penultimate law. Solution: This question presupposes the 
decision of another question, namely, what is the point of time in this trial 
by duel which corresponds to joinder of issue. And it seems to be after one 
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blow of the plaintiff, and one of the defendant, because in a contentious trial 
issue is joined by the claim and the defence which follows it; C. De iudiciis, 
1. rem non novam, § patroni ; C. De litis contestat., Authent., offeratur ; and 
Extra., the same title, the single chapter. But in a duel the first blow takes 
the place of the claim ; the second, which is by the defendant, is the defence ; 
and so issue is thus joined. I believe, however, that the true view is, that issue 
is joined when one party challenges, asserting that the other has committed 
the crime, and the other denies it. And it is obvious that this is the true view. 
For the oath “ de calumnia ” is taken after joinder of issue; Authent., Vt 
litigantes iurent in exordio litis, at the beginning; and C. De iureiurando 
propter calumniam, 1. ii. But combatants in a duel take the oath " de astu ” 
after this verbal challenge and contradiction, as I showed above. Therefore 
the duel begins with the verbal proclamation, but the blows correspond to 
the proofs by witnesses and documents, which come after joinder of issue; 
Vt lite non contestata, throughout. And so we must modify the solution of 
the question in which I asked who should strjke first. If we adopt this solution, 
the principal question becomes a question whether the Turpilian penalty 
applies before joinder of issue. And the glosses are conflicting. There is one, 
by Hugolinus, on ff. De adulteriis, 1. si miles, § socer, which holds that it does 
not apply. There is another, by Azo, on C. Ad Turpilianum, 1. i, which holds 
that it does ; and this I believe to be true, by ff. Ad Turpilianum, 1. in senatus, 

§ qui post; and C. Quomodo et quando iudex, Authent., qui semel. Yet Petrus 
says that the accuser may change his mind up to the time when the defendant 
appears after citation ; he so understands ff. Ad Turpilianum, 1. qucesitum. 
And in like manner we may reach a solution of the previous question, speaking 
of the Lombard law, as above. Thanks be to God. 

End of the treatise on War, compiled by me, Giovanni da Legnano 
of Milan, least worthy of the doctors of canon and civil law, in 
the University of Bologna, in the year 1360 , at a time when a strong 
army lay before the city, which fumished the cause of my treatise, 
that it might provide a matter of exercise for the students at that 
time, but be submitted to the correction of the doctors. Thanks be 
to God. Amen. 
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A TABLE OF THE TREATISE 

[Ch.i.] 

This treatise on War, in its first division, is divided into three principal 
parts, of which the last is divided into six treatises, and subdivided as will 
be made ciear to you by the table below, which arranges its tities in their 
order. 

First Principal part. 

What war is, and how it is to be described. 


Second Principal part. 
[Ch.iL] 

Of the division of war and how it is to be divided. 


The third and last Principal part 

gives the order of the treatises, and is divided into six principal treatises. 

First treatise. 

Of celestial spiritual war. 

How celestial spiritual war is the mete and measure of human spiritual 

war. 

Of the natural influence of the spiritual war of celestial bodies on terrestrial 
wars. 

How, according to astrologers and natural philosophers, it is necessary 
to assume the existence of war. 


Second treatise. 

[Ch*. iii-vi.] 

Of human spiritual war, according to theology. 

[Ch>. vii, vili.] 

Of human spiritual war, according to moral philosophy. 
[37] 
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Third treatise. 

[Ch. ix.] 

Of universal corporea! war, 
divided into six treatises 

First treatise: On the law whereby it is introduced. 

[Ch. x.] 

How universal corporeal war had its origin in divine law. 

[Ch. xi.] 

How universal corporeal war had its origin in the law of nations. 


Second treatise of the third principal treatise: On who may declare 

universal war. 

[Cha. xii-xiv.] 

Who first and chiefly may declare universal war, and by what law, and 
against whom ? 

[Ch. xv.] 

Whether war made by the Emperor against the Church is lawful, and 
whether subjects are bound to obey him therein ? 


[Ch. xvi.] 

What, on the other hand, is the law, when the Pope makes war against 
the Emperor ? 


Third treatise of the third principal treatise : Of the means 
of making war. 

[Ch. rvii.] 

Of the legion and the cohort, and who and how many are required therein. 


[Ch. xviii.] 

How soldiers should conduct themselves in war, whom they should obey, 
and from what they are commanded to abstain. 
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[Ch. xix.] 

What belongs to the office of a general in war ? 

[Ch. xx.] 

How soldiers are punished differently, according to their different offences. 


[Ch. xxi.] 

Of fortitude and its nature ; and when fortitude is to be called moral, and 
when not; and when fortitude conducts war to a right end, and when not. 


[Ch. xxu.] 

Whether fortitude is a Cardinal virtue ? 


[Ch. xxiii.] 

Why, and in what sense, the four principal virtues are called Cardinal. 
What is virtue ? 


[Ch. xxiv.] 

Of the threefold species of good, and how the four Cardinal virtues are 
derived from the good. 

[Ch*. xxv, xx vi.] 

How, and in what sense, a man may be called brave in war. 

[Ch. xxviL] 

Which is the chief act of fortitude ? 

How many kinds of fortitude are practised in war ? 


[Ch. xxviii.] 

Whether a brave man in war ought to await death rather than to flee ? 

[Ch. xxix.] 

Whether a soldier should be punished with death, who bravely charges 
the enemy with his company, and utterly routs them, contrary to the commands 
of the general ? 

[Ch. xxx.] 

Whether quarter should be granted to the general of a war, when captured 
by the enemy ? 
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Fourth treatise of the third Principal treatise, divided into 
two principal Parts. 

First part: Who are bound to participate in a war? 

[Ch. xxxi.] 

Whether vassals are bound to participate in a war at their own expense 
when a lawful war is begun by their lord ? 

[Ch. xxxii.] 

Whether the subjects of a baron, who begins a war against his king, are 
bound to help the baron against the king ? 

[Ch. xxxiii.] 

Whether subjects are bound to help first a baron who begins a war against 
another baron, or the king who begins a war against another king, both com- 
mands being received at the same time ? 

[Ch. xxxiv.] 

Whether the non-liege vassal of two lords is bound to help both, or one, 
and if so, which ? 

[Ch. xxxv.] 

Whether a vassal is bound to help his lord against his father, or a father 
against his son ? 

Whether a Citizen of two States is bound to help one against the other ? 

[Ch. xxxvi.] 

Whether a vassal summoned by his lord is bound to follow him in parts 
beyond the sea, to fight against barbarians ? 

[Ch. xxxvii.] 

Whether slaves are bound to follow their lord to war everywhere ? 

[Ch. xxxviii.] 

Whether freedmen, when summoned, are bound to follow their patron 
to war ? 

[Ch. xxxix.] 

Whether cultivators, when summoned, are bound to follow their lord 
to war ? 

[Ch. xl.] 

Whether a lord may summon those who are allied or leagued with him 
to help him in war ? 

[Ch. xli.] 

Whether those who are subjects by reason of jurisdiction only are bound 
to participate in war ? • 


Digitized by 


Google 





A TABLE OF THE TREATISE 


359 


Second pari: Of persons not bound to participate in war, who do so voluntarily ; 

divided into six Principal parti. 

First part: Ofthose who participale voluntarily. 

[Ch. xlii.] 

Whether those who voluntarily participate place him in whose Service 
they go under an obligation to themselves, if they incur loss thereby ? 


[Ch. xliii.] 

Whether a borrower is liable to the lender to replace horses and arms 
lost in war ? 

[Ch. xliv.] 

Whether a hirer is liable to a letter to replace horses and arms lost in war ? 


[Ch. xlv.] 

Whether, if one man summons another to a war, and the other is robbed 
on his way to the war, the summoner can sue the robber by the ‘‘ actio vi 
bonorum raptorum,” or the action of theft ? 

[Ch. xhri.] 

Whether those who are not summoned, but participate in a war of their own 
motion, place him in whose Service they go under an obligation to themselves ? 

[Ch. xlvii.] 

Whether those who are not summoned, but participate in a war of their 
own motion, and make an effective start, place the person in whose Service they 
go under an obligation to themselves, though he objects to and forbids their 
going ? 

Second part: Of those who participate because they are bound to return a Service. 

[Ch. xlviii.] 

Whether such a person has an action against the person whom he helps ? 

Third part: Of those who participate for the sake of winning glory. 

[Ch. xlix.] 

Whether such persons place the person to whose assistance they go under 
an obligation to themselves ? 

Fourth part: Of those who participate because they let out their Services. 

[ch. L] 

Whether such persons have an action against their hirers ? 


\ 
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Fiflh part: 0f those who participate with the intention of getting booty. 

[Ch. 11.] 

Whether an action is competent to such persons ? 

Sixth part. 

[Ch. lii.] 

Whether clerks may participate in a war ? 

Whether mercenaries enlisted in Germany at a fixed salary by one who 
hires them, have an action against one who, while they are on the way, has 
absolutely lost his status ? 

[Ch. liii.] 

Whether mercenaries enlisted in Germany by an Italian city, at a fixed 
salary yearly, may bring an action for their whole salary, or for a rateable part, 
or for what, if the city is seized by a tyrant, while they are on the way to it ? 

[Ch. liv.] 

Whether mercenaries ought to be paid at the beginning of a month, or 
at the end ? 

[Ch. lv.] 

Whether mercenaries who absent themselves, even with the licence of 
their lord, for a time, lose their salary for that time ? 

[Ch. Ivi.] 

Whether, if mercenaries wilfully refuse to serve the whole time of their 
engagement, they lose their pay for the whole time, or only for the time which 
they have not served ? 

[Ch. lvii.] 

Whether mercenaries may serve by a substitute ? 

[Ch. lviii.] 

Whether a mercenary loses his pay during the time when he is ili ? 


Fifth treatise of the third principal treatise: Of spoils and captives 

made in war. 

[Ch. lix.] 

Whether one who makes a capture in war, becomes owner of the person 
or thing captured, and whether the doctrine of “ postliminium ” applies ? 
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[Ch.bc.] 

Whether persons captured in a war between two States become slaves, 
and whether ownership is acquired over them ? 

[Ch. bd.] 

Whether things captured in war become the property of the captors ? 

[Ch. brii.] 

Whether the use of trickery is allowed in wars ? 

[Ch. briii.] 

[j Desunt verba : Whether it is lawful to make war on feast days ?] 

[Ch. briv.] 

Whether one who has recovered in a war the whole of his loss, may stili 
bring an action against his adversary, or again declare war against him ? 

[Ch. bcv.] 

Whether those who die in war are saved ? 

[Ch. btvi.] 

Whether it is lawful to wage corporeal war on behalf of the property and 
possessions of the Church, and for this purpose to assemble troops ? 

[Ch. bcvii.] 

Whether bishops may go to war without the licence of the Pope ? 

[Ch. lxviii.] 

Whether prelates are bound to pay tribute for the temporalities which 
they hold from the Emperor, for wars declared by him ? 

[Ch. bdx.] 

Whether mercy should be shown to persons captured in a lawful war ? 

[Ch. bcz.] 

Whether the Church should declare war on the Jews ? 

[Ch. bm.] 

Whether those who follow a war, but cannot fight, enjoy the immunities 
of combatants ? 

[Ch. bcrii.] 

Whether prelates may declare wars, and take part in them, and encourage 
others to war, by reason of their tempora! jurisdiction ? 
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[Ch. boriii.] 

Whether a prelate may declare war for an injury done to his subject, which 
is unpunished, and capture persons other than the wrong-doers ? 

[Ch. lxxiv.] 

Whether the Pope’s delegate may declare war ; that is to say, invoke the 
secular arm ? 

[Ch. lxxv.] 

Whether wars declared by the Church against excommimicated persons 
are meritorious ? 


Sixth and last treatise of the third principal treatise, in the jorm 0 f a table: On 
how tnany are the kinds of corporeal wars which are recognized in law. 

[Ch. lxxvi.] 


Fourth treatise of the third Principal part: Of particular war which is waged 
in self-defence, divided into eight principal parts. 

[Ch. Ixxvil.] 


What is particular war ? 


First part. 
[Ch. lxxviii.] 


Second part. 

[Ch. Ixzix.] 

How many are the kinds of particular war ? 


Third part. 

[Ch. bcxx.] 

By what law particular war was introduced. 
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Fourth part: 

[Ch. lxxxi.] 

Who may declare this pariicular war ? 

[Ch. Ixzxii.] 

Whether clerks may declare this war ? 

[Ch. lxxxiii.] 

Whether, since a clerk may defend himself, even by killing another, he 
may do this in a church ? 

[Ch. lxxxiv.] 

Whether a clerk, attacked in the act of celebration, may defend himself, 
and kill his assailant, and so continue to celebrate the office ? 


[Ch. Ixxxv.] 

Whether one who is attacked while' baptizing, anointing, confirming, 
ordaining, or celebrating the several sacraments may postpone their celebra¬ 
tion, though begun ? 


[Ch. lxxxvi.] 

Which is to be preferred, the death of a priest who is attacked while he 
is baptizing a child at the point of death, or the etemal life of the child, lest 
he should die without baptism ? 


[Ch. lxxxvii.] 

Whether a monk may defend himself without the licence of his abbot ? 

[Ch. lxxxvii bis.] 

Whether a sia ve may defend himself without the command of his master ? 

[Ch. lxxxviii.] 

Whether persons outlawed, who may sometimes by municipal laws be 
killed with impunity, may defend themselves ? 


Fifth part: 

Against whom may this particular war he declared ? 

[Ch. lxxxix.] 

Is it lawful against a superior ? 

[Ch. xc.] 

Is it lawful against a judge, even if he acts unjustly ? 

[ 38 ] 
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[Ch. xd] 

Is it lawful for a son against a father ? 

[Ch. xcii. 

Is it lawful for a monk against an abbot ? 

[Ch. xciii.] 

Is it lawful for a sia ve against a master ? 


Sixth part: 

For what causes is it lawful to declare this particular war ? 
divided into two Principal parts. 

[Ch. xciv.] 

First part: On behalf of what persons is it lawful ? 

[Ch. xcv.] 

Is it lawful for a father on behalf of his son ? 

[Ch. xcvi.] 

For a husband on behalf of his wife ? 

[Ch. xcvii.] 

On behalf of a brother, sister, and other relations ? 

[Ch. xcviii.] 

Whether a man is bound to defend another against being killed by a third ? 


[Ch. xcix.] 

Whether a vassal is bound to help his lord ? 

[Ch. c.] 

Whether a slave is bound to defend his master ? 

[Ch. d.] 

Whether a soldier is bound to defend his officer ? 


[Ch. di.] 

If a vassal sees his lord attacked on one side, and his father on the other, 
each being equally in mortal danger unless he is helped, and the vassal can only 
help one of them—the question is, Whom should he help ? 
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[Ch. dii.] 

The same subject continued: What is the law if a clerk sees his bishop 
violently attacked on one side, and his father on the other, each being equally 
in mortal danger unless he is helped, and the clerk is able to help only one of 
them—the question is, Whom should he help ? 

Second part: For what things is it lawful ? 

[Ch. civ.] 

Whether it is lawful in defence of things lawfully possessed ? 


[Ch. cv.] 

In defence of things unlawfully possessed ? 


[Ch. cvi.] 

Whether one who has a right to defend property, and defends it within the 
limits of justifiable defence, incurs irregularity, if he kills or wounds another ? 


[Ch. cvii.] 

Whether a man incurs excommunication by laying hands on a clerk, in 
defending his own property ? 

[Ch. cviii.] 

Whether one may sununon one’s friends to help in defending one’s property ? 


[Ch. cix.] 

Whether, in defending property, one may repel force with force against 
all those against whom one may use force in defending persons ? 

[Ch. cx.] 

Whether one may repel force with force in defending things deposited 
or lent ? 


Seventh part: 

How may this particular war he declared ? 

[Ch. exi.] 

Whether it is lawful within the “ limits of justifiable defence ” ? 

What are the “ limits of justifiable defence,” and what is required therein? 


[Ch. exii.] 

Whether a poor and feeble man may defend himself with a sword, against 
a strong and vigorous man who strikes him only with the fist ? 
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[Oh. cxiii.] 

If a man may defend himself “ incontinenti,” in what sense is the phrase 
“ incontinenti ” to be understood ? 

[Ch. exiv.] 

What is the meaning of “ equivalence in the act of violence itself ” ? 

[Ch. crv.] 

Am I deemed to have acted vindictively, and not defensively, if I have 
expelled my despoiler from my possession, when he first offered to give security 
for the restoration of possession ? 

[Ch. cxvi.] 

Whether I ought to await one who is prepared to strike me, or to anticipate 
him ? 

[Ch. cxvii.] 

Whether a soldier, attacked by his neighbour, is deemed to repel force with 
force, if he waits for him, and strikes him, although he might run away ? 

[Ch. cxviii.] 

If a wounded man, after the wounds have been inflicted, pursues his 
assailant, and strikes him, which is not lawful, should he be punished as 
“ maheious,” or as “ culpable ” ? 

[Ch. exix.] 

Whether violence to the person may be repelled by friends, like violence 
to things ? 

[Ch. cxx.] 

Whether a slave is to be excused, who kills his master’s wife on the order 
of his master ? 

Eighth and last part of the fourth treatise of the third Principal part. 

[Ch. cxxi.] 

What is the end of particular war ? 

Fifth treatise of the third principal part, 

[Ch. cxxii.] 

Of particular war waged in defence of the mystical body, which is called 

“ Reprisals,” 

and this treatise is divided, in its first division, into two Principal parts. 
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[Ch. cxxiii.] 

The First part sels out whence, and in what, reprisals had their origin. 


[Ch. cxxiv.] 

Second part: Of the causes 0/ reprisals. Of the productive or efficient 

cause of reprisals. 


Third part: Of the materiat cause, divided into four Principal parts. 

First part: Of the " matter in which.” 

[Ch. cxxv.] 

What is the “ matter in which " ? 

What is the “ matter about which ” ? 

What is the “ matter against which ” ? 

What is the “ matter from which ” ? 

To what persons is the power of taking reprisals to be granted ? 

Are reprisals to be granted to residents ? 

[Ch. cxxvi.] 

Whether reprisals should be declared for citizens who are not subject to 
the jurisdiction of a state, and are otherwise not part of it ? 

[Ch. cxxvii.] 

Whether reprisals should be granted to a Citizen " by convention,” 
against the state of his origin ? 


[Ch. cxxviii.] 

Whether limited reprisals should be granted to citizens, and to those who 
are regarded as citizens ? 


[Ch. cxxix.] 

Whether a state may grant reprisals to the citizens of another state, who 
by agreement or statute are treated as its own citizens ? 

Second part: Of the" matter about which.” 

[Ch. cxxx.] 

Whether reprisals can be declared against the property of those whose 
persons cannot be seized on the strength of reprisals ? 

[Ch. cxxxi.] 

Whether reprisals, simply declared, can be executed against property in 
the territory of the state against which they are declared, so that it may be 
seized and brought within the territory of the state declaring them ? 
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[Ch. cxxxii.J 

Whether, if one state declares reprisals against another, the ruler of the 
state declaring them, on writing to the ruler of the state against which they 
are declared, can execute the reprisals on property there situated ? 

Third part: Of the “ matter against which” 

[Ch. cxxxlii.] 

Whether, if one state has declared reprisals against the men of another 
state, they can be executed against residents of that state ? 

[Ch. cxxxiv.] 

Whether, if one state has declared reprisals against the men of another 
state, they can be executed against men of that state living elsewhere ? 

r 

[Ch. cxxxv.] 

Whether reprisals can be executed against the citizens or residents of 
a state, who are subject to its burdens, but are also citizens of another state ? 

[Ch. cxxxvi.] 

Whether reprisals can be executed against women®? 


[Ch. cxxxvii.] 

Whether reprisals can be executfed against unmarried clerks, and also 
whether they can be executed against married clerks ? 

Whether, when a bishop neglects to do justice on his clerks, and recourse 
cannot be had to his superior, reprisals can be declared against the same clerks 
by a secular judge ? 

[Ch. cxxxviii.] 

Whether reprisals can be executed against Bolognese students, or even 
against other students of Bologna, on their way to Padua for study ? 

[Ch. cxxxix.] 

Whether reprisals can be executed against ambassadors ? 

[Ch. cxl.J 

Whether reprisals can be executed against those who are going to a 
festival, to the Church of St. James, or to other place of indulgence ; also 
whether they can be executed against those at sea, and against those who 
cannot be summoned into court, and in many other cases ? 

[Ch. cxli.] 

Whether reprisals can be granted against a Bolognese magistrate of Milan, 
who does injustice there ? 
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[Ch. cxlii.] 

Whether reprisals can be declared against the officials of a magistrate 
or rnler who does injustice ? 


[Ch. odiii.] 

Whether reprisals can be declared against the consuis and the leaders of 
a state who refuse to do justice ? 

[Ch. cxliv.] 

Whether reprisals can be declared against private persons, who are 
absolutely innocent, because of an offence of their lord, or of another private 
person, for which justice is not done ? * 


[Ch. odv.] 

Whether reprisals can be declared against persons who are partially, but 
not fully, subject to a state ? 


[Ch. exivi.] 

Whether reprisals can be declared against a certain class of persons who 
refuse to do justice ? 


[Ch. cxlvii.] 

Fourth part: Of the " matter frorn which " which arises from a failure of juris- 
diction, because a judge ought first to be appealed to, before reprisals are granted. 


[Ch. cxlviii.] 

Whether a judge ought to be required to do justice, before reprisals are 
granted ? 

[Ch. exlix.] 

Whether, when a man who suffers an injury dares not litigate in the 
state of the person inflicting the injury, his own judge may write, asking to 
have the jurisdiction transferred to others, or arbitrators chosen ? 

[Ch. d.] 

What judge ought to be required to do justice ? 

[Ch. di.] 

What degree of injustice is required, before reprisals will be granted ? 


[Ch. dii.] 

When is it to be said that resort to a superior is impossible, so that an 
occasion arises for the declaration of reprisals ? 
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Fourth Principal part: Of the formal cause, divided inio two Principal paris. 

[Ch. diii.] 

First part: Of the fortn of declaring reprisals. 

[Ch. cliv.] 

Who may appear, to oppose the declaration of reprisals ? 

[Chs. clv, civi.] 

How the commission of injustice, or the denial of justice is to be proved 

[Ch. clvii.] 

Whether, if property is seized on the strength of reprisals, it may be 
detained, by virtue either of the first decree, or of the second ? 

Second part: Of the fortn of executing reprisals. 

[Ch. civili.] 

Whether one to whom reprisals are granted may execute them on his 
own authority, or by the servants of the magistrate granting them ? 

[Ch. diz.] 

Whether one who seizes persons and property is bound to present them 
to the judge, or may retain them for himself ? 

[Ch. clx.] 

Whether property seized on the strength of reprisals should be sold, or 
whether it should be accepted in payment, or be valued ? 

[Ch. cbd.] 

Whether a declaration of reprisals can be executed on holidays ? 

[Ch. cbdi.] 

If a man wishes to defend himself, or property seized, what jurisdiction 
should be invoked ? 

[Ch. dxiii.] 

Whether the person from whom the exaction is made has a remedy 
against the person for whose debt or wrong it is made ? 

[Ch. cbdv.] 

Whether the person from whom the exaction is made has a remedy 
against the ruler, as well as against the principal debtor ? 

[Ch. clxv.] 

Whether a person seized on the strength of reprisals may, on his own 
authority, seize persons belonging to the state in which he was seized ? 
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[Ch. clxvi.] 

Whether reprisals can be granted by statutes, in cases not permitted 
by law ? 

Whether a statute of a state, which ordains that a son is liable for the 
wrong of his father, can be executed against a son living outside the territory 
of that state ? 

[Ch. clxvii.] 

Whether it may lawfully be agreed that one person is to be liable for 
another ? 


Sixth and last Treatise of the third Principal part of this work: Of” Particulat ” 
voar waged for compurgation,which is caUed "the Duel", divided, in its first 
division, into seven Principal parts. 

[Ch. dxviii.] 

First part. 

[Ch. dxix.] 

What is a duel ? 


Second part: How tnany kinds of duel are there ? 
[Ch. clxx.] 

How a duel is fought for exaggeration of hatred. 

How a duel is fought to win public glory. 

How a duel is fought for the compurgation of an accusation. 


Third part: By what law is the duel permitted , and by what forbidden ? 

[Ch. cbnri.] 

How the duel which is fought for exaggeration of hatred is introduced 
by natural law, in the sense of an instinct of nature, proceeding from sensuality 
towards some desired object. 


[Ch. dxxii.] 

How the duel which is fought for exaggeration of hatred is forbidden 
by natural law, in the sense of rational intelligence, and so by the law of 
nations, and by divine law, canon law, and civil law. 

[Ch. cbodii.] 

How the duel which is fought for the sake of glory is introduced by 
natural law, in the sense of an instinct of nature proceeding from sensuality. 

[ 39 ] 
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[Ch. clxxiv.] 

How the duel which is fought for the sake of glory is forbidden by 
divine law. 

How the duel which is fought for the sake of glory is forbidden by the 
law of nations. - 

How the duel which is fought for the sake of glory is forbidden by canon 
and civil law. 


Fourth part: For what reason is the duel of compurgation permitted, and 

for what is it forbidden ? 

[Ch. clxxv.] 

How the duel of compurgation is forbidden by divine law. 

How the duel of compurgation is forbidden by the law of nations. 

How the duel of compurgation is forbidden by canon law. 

How the duel of compurgation is forbidden by civil law, as a general rule. 


Fifth part: In what cases is the duel of compurgation permitted ? 

[Ch. cbcxvi.] 

How the Lombard law permits the duel of compurgation in twenty cases. 


Sixth part: Between whom may a duel be fought ? 

[Ch. clxrvii.] 

How the duel of compurgation should generally be fought between 
principals. 


Seventh and last part: How is a duel to be fought ? 

[Ch. clxxviii.] 

How the duel of compurgation is modelled on a contentious trial. 


[Ch. dxxix.] 

Whether an oath " de astu ” should be taken in a duel, and by whom ? 


[Ch. dxxx.] 

Whether, when one party has a Champion in the cases allowed by law, 
the other party may have one too ? 
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[Ch. clxxxi.] 

How are champions to be given and assigned in cases where both parties 
are allowed them ? 


[Ch. clxxxii.] 

Whether any one may be allowed as a Champion ? 


[Ch. clxxxiii.] 

In whose election is the duel ? 


[Ch. clxxxiv.] 

How is the duel to be ordered ? 


[Ch. clxxxv.] 

With what arms should the duel be fought ? 


[Ch. dxxxvi.] 

Whether, if the arms or the club of one of the combatants are broken, 
or fall, others ought to be given him ? 


[Ch. clxxxvii.] 

Which of the combatants ought to strike first ? 


[Ch. clxxxviii.] 

Whether a duel not ended on the first day may be ended on the following 
day ? 


[Ch. dxxxix.] 

Whether one who fails in a duel is to be condemned to pay costs ? 


[Ch. cxc.] 

Whether, if the challenger fails in a duel, he is to be punished by the 
penalty of retaliation ? 


[Ch. cxd.] 

Whether one who has been challenged to a duel on account of an accusa- 
tion, and has been defeated and condemned, may be charged with the same 
accusation in a contentious trial ? 


[Ch. excii.] 

Whether one who challenges another to a duel on account of a public 
accusation, and withdraws from the duel, incurs the Turpilian penalty ? 
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[Ch. cxdii.] 

Whether one who challenges another to a duel by Lombard law may 
withdraw with the leave of the judge ? 

[Ch. cxdv.] 

Whether one who challenges another to a duel may withdraw without 
penalty before joinder of issue ? Also whether, and when, issue should be 
said to be joined in a duel ? 

End of the Table to the book of the treatise on War of Giovanni 
da Legnano. Thanks be to God. Amen. Amen. Amen. 
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TRACTATUS 


De Bello, De Represaliis et De Duello 
Domini Iohannis de Lignano, 
cum additionibus Domini Pauli de Lignano 


Impressus Bononiae, ad instantiam Sigismundi de libris, per me 
magistrum Henricum de Colonia, xvi die Kal. Ian., Anno 
a Domini incarnatione millesimo quadringentesimo 
septuagesimo septimo. 

Laus Deo 


(Sce the Ediior’s Prefatory Note which follows) 
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PREFATORY NOTE 


The pages which follow are a reproduction by the Oxford 
University Press of Giov. da Legnano’s work, as first printed, in 
1477, with many omissions and interpolations due to its editor, 
Paolo Antonio da Legnano, great-grandson of the author. ' 

The original is included in a rare volume, having no general 
title-page, for the loan of which I was indebted to All Souls College, 
containing eighteen legal treatises, dating from 1477 to 1493, by 
various authors. The first of these treatises, printed at Milan in 
1483 by Elldericus Sinzenzeler, is headed by the words: “ Clarissimi 
iurisconsulti D. Lanfranchi de Oriano solennis utilis quotidianus et 
practicabilis tractatus de Arbitris. Additis multis aliis questionibus 
clarissimorum doctorum.” 

T. E. H. 
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fitsdpargatfonemqaoddadiam nuncapnc' 
foondera diuifionem beb non bktsduiiloe 
fsaimeiqasmofonecertiriajeftieappter 
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viLerlt belli frfcmicrat romand GtaUi 
onfinea tractat? tttn bofti. di ctbi t quod 
tadsdaktertMprefumptuoinm Qaaittili 
citam Qaintd temerario Sertu oolntarti 
SeptimS neceJlui» quclequit' foaaJfcc. 
Ide bom t ct Ji.vi* tMftUuKiiUkntj 
pofait infima de trcag3 i pace, f.qoid fit 
laAamUUIb.i moderni nidkat i.p* 
imviar«adicqmitm r bofti.Wxfct twteafcb» 
^podctdid^ beflum qnoddam cft pooptid 
qaojjm faipSopitnQ (kdimU fllkjnU 
fitbdbayttopriaai i t y o tlwu Dedi* 
m fapm ^kujjix^JL u U^ 
macmt^MxJxx^. 

OfJL 

£(kxtdo adliagnla^icoqsct» 
leftebcilurainfarrtrtt propter ( 
pf yyiflipgii turmam opeor 
#dkcttaSaioi«o«teSs^^scr«i 
twtahdfcrmHca5imcUj^iaintarcctc 
p 00 Rnnnon ci«bui*j6 i diik 0011 oonDiiK 
^(yfadofupcr fa a 4>u.u M fcfaidfl f&bt 
epk&egimo in mcraUbns.iUnitio ovati 
pnis angelice notare abblimnacnim crca» 
to creante ladferamcctcrig angelicis intei 
ligentifecmbictiorc.llam ip tu apam af no 
teraatinferioicsccibtlciU^i paradtiboci 
atfcrgxtarcycfaicfa^^bitfcflpUntaaifi 
cQMninc lammnam ncc ■onasMcns^ 
Tlnigfcl pccioftmtKdw lmttttfaco p ddilQf 
flraaJbaodicitaruppxIitBm cetaria legio 
ofeo st in ta ill um feintqq pulcbritndtaqtti 
tg i hap oftu flwyjnnp ? nnldtidooccoii/ 
nte^fe arto in paraddbtdtoc quali coden 
loe (Tondes Dintt qnoc ud icpoicas sopcf> 
noram Iptrimri tegionea attendant, bic fuit 
tgnaqdiioci Ut ifte Rc creat? cetertf emine 
tiorficut i cetera fotamtaababuit ppatatn 
ad caritatem faicUeadam /Hamblc aprin 
dpi? condidorts lac capax caritatis cft con 
dtensqnaft repleri nolamcc ftatfo» anget» 
tanSm regno poliris ornamento lapidis'po 
toilKt inberercJed caritatem propter (acer 
biam non alTumptt Sien^ ciritid uro pc 
netrjbiUfcprebuiuet&nais angelis 6xm* 
in ornamento regio lapidis fixus nunfiitet. 
bisdt: ergo fci*mina.fcd iuperbif mries cari» 
tatfednTonon (unt repleta. ifbc ce 
trrisemincntiorfaitutfignaGJlu flmiUtadi 
nisaei creataa.ncc caritate propter fnpcr» 
bic nktnm repleri noluit. jddrcopcccio 
fine nenbdampnatna4|t magnos ifinc copa» 
ratione dampnataa hic. igitur propter boc 
KptfmUodectaont ptooxe i pddxrrfane 
aideri pot faucpruidpinm eius-ce penuH. 
8.1 Mt gsegocii at dixi. £t boc Mt (pak oe 
lefte bdld-Crca qd utpmifi parti tmfiftedd 
tamen qaia diri ipfomoettria cmiaitfcri 
£ft attendenda^ quedam funt collata ige 
8a in pidpio crcadoob iae cSitcr fcd diife 


nentor qoalim WWe«ntxrftdc8itar.C8l 
*er feddrfter terant natare One fabftitie 

feflfriK fjq JLU 

■ -«*.- -H L.iaL..- • tm. - - __ » »»■* - - 

txmrmtMNr ) jxctsmc ctntnmro 
Tlam quidam fast infabftintk (ubtilmo 
inddam ia iMxUigendajsbicadoKe qaedam 
feri fl r HfrH cfittt 

fcdindrfftcr fiwraa t fcteteaditK» indMbi^ 
bfltealdiaimitaofawtaHtafc 3njsia oca 
panfkaotarJEtpbocinteUigeaingboslu» 
dfcr6dt ow ine n tteqoieincollat.coitcr (j 
drflterjgftctitniattendidam g> diaboli» 
Mt cxaittfaa pnaturalem progatiai tf qaa 
dictat eft ^xatotae eft etiam eptet aio 
tori» qoambabet contra bomfaiaUqnido 
in bc8o g> gerit contra ipbn ande fcnbitar 
exaltaftiecxteri ttpnmentid eam qai nicto 
riam tbaenodanid dicebat.jUnmina oraba 
mcoo ne anqai obtomiam io nwte nc$do 
ditat latntnm mena pnaini adaerine cum» 
£xa(tatnacftctiam < ppttrfapbii noti dic» 
tam cft cU £leaadan cft cor tonm inde» 
emmamifk diriu Bfc codm Spcc 
ImipmMitpommem id ggloocmt 
eroItmiUaaldlTuno.)^kjctti.c. ZupMc 
ragsdiabototoiubiacitctaseft tcceioa 
TTam pQumcondirone minime fcd per fai 
uolnntatem betas eft malae nt in»og c^ns 
xxinu8.i fic non debuit cxcuftri cn libans 
biUt crbitrlM i bodk ctuai bibet ftdtd 
nodant tmtu fient Mffiil babest id tommi 
tantd fed boka ad bonam i admabq. nt ao. 
(n jfaox«<|8l epitf tMc toc>*i b umic xo 
miqm feii uJx g Btit trint* Tfldco» 
18 d in.ci.£ g> demoncobcne t deo acati 
erant boni led ipfi p k beti tot maftttomo 
4g Aithinli famm fl ang DtcondtJEt mdoit 
etiam g* diaboiaa non fWtckttaoabcatitii» 
dinctltum quam tmic habebat i ab dia fuft 
edam electus adqnamhabcndamentcrca 
tas.cxx bis ommb'.xxvd.q.fi.t9omo en % 
qai cft inter cetera animalia iime imherilli 
tatie indica fcirt nisil fine doctruu nob» 
ri non ingredi non nefti fiteatoer iftal aUad 
a natnraconleat^ flere t nt qaafi limam 
bonam contcpncrc niderf at^ajtMiiid di» 
ftat hodie qaa pene dnspnniat bpbio dia» 
boli penamcognoftendo qai fi» fngbu aca 
ria c crpoirus cekfti d pcd.di.ii.i.c.qd ergo 

CtftmM. 

Ocigbarbit l^ltaak beflaj 
inqnociectasfMtlacMcrdepa 
rx&o altUbni.! forte ex liooa 
tambdmit^iritaalebmnannm.nam (aao 
qnoiy genere cft denenire ad mmmqaodiit 
pdawa *r menfura eotom qnctot ia cama 
ni genere. 5n genere igkar itpagaantie 
bo i mn contra malacftdeaeaireadpftBma 
Mmamftopnocfpia.p*incipitm aatoa 
aicionQeftptiactpaidiiboias.ipbrde^i 
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pagos eft primam imeafira cabHbetbfo 
rionspagnefciri&Hlfe bamane< femdo 
r* * ncnnncftqnod jncdkat'punum m? 
ymn» etiam in pxfcnd ait» longe arifacou 
tinaua oobfe inferent bellam fairipiritno 
(anctos cc confccra.di Xbde fariator huc 
L&q.tiL^ <HaboUbontfcpiftimc Hent eoo 
ncreart in nubm i In electis maariim po> 
nere .nam certant qnippe qwrcriqoosex 
fiddijas perdant i maxfenc Koe quosarde 
dotes in ttrotao ce» adfant nt in.c.iwfli dn* 
bfa*JLq.ln fplie fedanas tranftgnrit kl 
aagebmbcbutbombcrtKdpbrntlii^c 
pi^xxiU|.i.bdxttaii;miikmodoon 0 
ceadiqnSnaediaittitnr.uj^jft^di^i 
abohs enim latine carinator Mt pater nen 
daciiqofcmciidtcbmdfeitncqiu$ morie* 
nrinil&cririaficittd&fdetrabomimi ma 
famhfxtv inatttritcftamcntobgcncfij 
doc.cdaapnam’ oe bmaa ttbi.1 maxime 
abMn pemd.ceLglo.in.d.Lq.Un cnange* 
domioqoitnr mcndtdnm cxfcloqiritnr.qt 
mendax eft i pater mendacfi.Hat» i dfabo 
Inabnidet hominii fcmper enmMtcipere ni 
titnrfcomdnmdoaiinsmalib4n.c4.nedc 

nationis nili per UgmmliKred ftrilfcoms. 
1tamdfcboins<ftatnrbomoab eacntnqma 

Iccnam neram eftuictffc bonrincm fcd per 
aitMMfcngaincmfabfcivcHperatnmcmla 
pkad dribiam-fed fac (nperbit nidt etiam fc 
ipiamupbfcapffadKodectnaaaa bbfcu 

pars at no.xiU44n.cs. tectae erant qne 
•nradtfoocdeninceernnm qaiclentnrli 
l(p>l|iyit»«it 4 i ii *pTnimf **pnfr • && ttx 

wW yi p i pm fm fttyn fcjifitirtT (nt 

^ia fltnM 1 f*T*TTttrn 

mmdojgt trite ocri mo fcanPeeUgnano 
jp cnperem dMoUi cfleoam xpont doctos 
onit yi i ria w • 




Z (brte radotabifccr loqaeado 
beflacwpomBa t err eft ri a ba Ut 

bdbcdatift C0ffc^pc*lciitit« 
Tlam did t tta . ntceffc eft bnoc mondricood 
gnnacifciin^rindbaeiatroaibnamomi^ 
abtaabdcrcgKmrpriaiomctronii fcam 
docdLi mnadonmisitaracaminfcrion 
io r po wgqr ycuriiiygr (nQuWiu 

praeter tfagr i yi tf ipff ccUftilM? 
mactae pianetinsn apti dctacpcrsntnr$ 
(toi dtarfirgttm afrcctnnm fitndimota 
nm eorundem qabaa featt atenda. a5 Ibaee 
bene poifible orandi dfc fincbdlo .1 Amtell 
dfctpcccitniifan^ 
i aftrobgora* cenat arandas non padit di 
tornari fine befioi ai fais pace qnod ficap 


CCpD mt wMKnNl* 


Capita .vi. 

Cibis tifefaffldftfc* i actdb 

rfia ncclipiiiipfiicffcct&@j 
fceffi pwwnf croifr faffkknftg iy 

dactofterpD^^ 

4pbacnmiA.11amcifeciwaifcqnic(mdo5fa 
tm qqrfrjl efSt jv fa grii m gxqdlY qj t j^^ 

oenum pote ioimiyiim nn «emuni m* 
toraiiamtapodibilc eft cdnm ftare ptteori 
mi.tiii.wimo tofina arat* ppetnas i coi 
poncdeftuccmnstnraoganf inbccfatfe 
rioraeifatoarepngnantcsierceriBri repn 
gnandainlnfgitbic toCorbsjipter narieu. 
tmrijxctnamaapapccicftiami motos; 
ipfcp^pjexfcnfiitli. Hamftncteinp 
poTnooedaoendoaJtcriariam come^oo^ 
dentiam cotpaf ccicittaR tfe conftraboia 
dnitatnm unt repte datoat» natnnHttr 
fc odio habentes i fic amice i fic gendogie 
fic i partfculresbominen gfc natnnHttr 
odio Nbent non pcedendbnsV mentis bic 
bdelici naturaliter fc/Sigentcm Cnm 
igicIxQaoaiant ppter odia i dUmandas 
appetittmmbecanttm nccefTario pdneant 
enotfamcoapoycdrftinmqncfcmpincoef 
farioepant infcrAdla (teed neomarioatd 
tantcertkattnatnrdisi cotpome natare 
fata» tamen 9 potentia ntionaiio non ne 
<dTita£Obwoipfcpmmoreiiftnrepo(fit 
binceftq>t>idtptoiemenafolibio centnm 

tyci ?, v k ,\ v ' :juns 4 -^^sihpk m ib qs 

cftMe r c gu iartari iandaMmnacdipttftiw 
tamen fi tbedogi fceno fcntfcnt me bbucre 
iidomnbsqnecoscootin^keoi cooecd. 
emi. beboc tamen bdbiiMintedotrac 
tare qnb nbnb (oret nwm metaa exccden 
CndeanttmtbeolMiespttr^nas no i pax 
anmerfclisinmbeiexNiciitreddi. ttairni 

4|fit# ty? ppjffrf ifrlgfrti 

Seaindi UbmUbwdt xepe ipniinm penrf* 
xiH.c.CKta eft rica inter pnfkncs Wbraam 
1 paftoicslotb. tcrdagammioccnpamnr 
inpognacontm temonem idnoopqgimm* 
nt bomineapfck .cxnit.c. penflimna eam 
meate i in mfcrno ad cpbcfcaMiL Das eft 
confaltadoadncrfim carnem. Onartnqnia 
non confidenbnnsdzpRtgnerremqaapdi 
maa animami cotpiei dfaddae.pcit. Vtu 
cX3tmnto qob non confidcraoaa cacntnm 
bdH<trieftdabins.iLr^imuxh.c.©ect« 
epnandfaamimpcepcaod.fcrt.iiU.ity 
ettcndirt» mandata mea.ic. £cpdictia 
^knr IWferf dnplec (piale bcOom edefie pd 
mnra creatoris contra InctfqeipitQ opter d 
Jcctri caritat» b fagt£ clatnm penitas de 
trono odcfUad ccntf. terreat iUnd (Ut de 
qno?(t.xiH«c4byiirtuaUar<pagidda 
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cnpapaotUDi aJpecddceUftaltntfeanc 
tariefcniafbrepiijnandctafecc Mcrtae* 
ptoptn-qujintnodaq uit artn fc ^ «t 
hKtcondrarii facetiori a 
ccloqnendoJEtabbocptoce&i tependa 
^MiialcbdiisaibMBmwqRodpemtt 
ex rcpognantkintdkctaBad fctrinm. tUm 
prinape inducit ad ai 

da uumcnfa ad llaprinapa neta bono 
Ttm rcoutr ut ad isaperna e^ast. * fecundo 
aotcouocpcndct bdlern ccrpesk bsnamBB 
materiaUtaloqnatitoot^^r^^ tractu 
tn difcnditut* Iboceft qnifamcdkMri> 
xxx pmden» cqjnofcarc prosta» atomi om 
rckndaapcaintdc nt fide apparctJncpcri? 
bkoinv.ivi.a 4 ranfao fiaplidedrcdci* 
toctruMUgkvtobifbiiis^cmqaiiitoe 
nudus fccaola natta legnmteiare pictorio 
conycbitar ad farim ^caldis» «pilarie 
(acuto dcdidcrattcoafaoKerdcJdant 
urtdecos bic pioern» excedit iart metas ad 
eam aMtotcmmcan ne remitto. Sci dm 
iPcgK kt cm(m propter cpm tcddfc befii 

JldQtgt 

ceteretodUi*ti. 


CapTm.TiU 


£Hn» Iplrlpik b w u m flt 
explicari tbcoUyccn m o nli » 
ter. DxdoyctA contenti 
exotta-pwptcr itnridam i tqagiantil dt 
aboli cootrt r ada BtiB cm ptaturani babes 
faritonapt c o t opri ml parenda. ftts 

boc beflo frri tn s li loqni f «ptusad ro.?ii. 
caXicinqiricitttadiritcooeapnacnni edae 
ut po tit ia ft ar e titBtitt 
£t illa armatura (oat ubtuocai boot opera 

qnj| ^ hratafrfp pm^nfrr ranm ijirk d<[ 

fiupri refiftk.3nfidfc auttm dtaboU fint bu 
p^ocf atfc a»OiBai fajafc fabnm egt^t bi 
betedm mOc nocendi modoanccignoMiU’ 
aftudam ciuBXoiuturnamttapriiidpioru 
i»(«ipfe »taii akft c« rd m Arc orita 

fRW BrifWTMPf flptTlW 

iimidafdkmitotKfiffaifc?omirifr’mo 
ifa l m m a n umfleunapcrucrtarc ac perturba 
re wfct caim (ciende t crubefck car tacg 
qui ia edo aeqatait bebare bonrincs gouAm 
teeex luti materie in terra tenere. Unde a- 
pfftft pq ut mm fo gttX Mti conocdtaf ne 
omnes audii? noftrioocendiePueribde an 
mmogpcmowto pcdta tf pcf po*tutw> 
trnJIXCbtotarxTi^iUflifl» £tali 
btpdehcrrim tfc rtatycrc^d ionbmifictn 
qaki».@k io siris atqp peccatis farina no 
ftrt faot I n U ot m t perfticio UoHCn 
atoentaoefapretodamrartcdUkaicItoi 
fH pq lafaMOMlMCdll 
cMcrgBflnvayitkib|^ 
i temptare aou nicbit qdc$ ia boc ane 
■Jit fccara potitio. Sciet qaypc Itoinl 


Gdttaitc inoccoltia facrlfciattaioceaini 
t «aiaftgalipMbat tonax.bomiaceaNai 
faftoe temptatio trfcdadonma. Uee 
fimttrutdmapctitx pt-dLiucaptwJl caim 
toamedfanJUibiedandarifaalctfndar 
papam bcc 'ftu.Ham ifabdus oSceflat dr 
.mrequereasquoaocaotet t^oeres qooa 
cxfiddfenpdatnmaxbnciUosqHoaardi 
tinca in fnstte Uaetodscky tenuares bu 
nenerit.laec fimt tmtaapciinut£oaQLi 
f.vm ojigfafr Ince-xLxXTffl-c». £t b*b»« 
boc peccatam fcnrite a peccato primi pntis 
nonautemacaaGi pofithu fcd ut»csnh h* 
'ne qoa aliter tik non potnlilet. TtaifinoQ 
ftnlftcpeccMuimpcia^^demdnibiliittoillcc 
becpagnaj 3 katttxifapiDjiU.£tapp 
bo dU&jit6embeUiha tbcdog» bic nlaug 
per proan ihctb> 


a.vSb 


PaHtff mt m tutri H yn A M i 

% vRI KRHUBUI PPyP IOQBR9QO 

IpdaU bamanambram eft ceeu 
ttatia exorta ppttrmagnantiiai r 5 b ad 
fcolim appedtiuu ubi fciadum > fm pbnm 
fo(xeB^animabi)et9iKgpotciuW< 
Tf fl f Mtlm tppetaiam htcHcc 

tinam ifmbcammociaam. Sppetfeiaa 
dinidic in Ceafitinam i rdabBan.3doa pbda 
pnmopoOiticop dicit q>anbna inii ccspt 
principatu ddpoikinp btoriine ad faamJ.fi 
catOfiafno^atdlccraeent^dnStarfca&i 
principatu regaU.iinndineadliberoe boc 
eftOfaereq>animeoiifconi at fica^Oia 
foo Intdlect* ait dfiai hm fiat fapaioa 
OBnfabditDUbcroa. PterhiitftaJtiil 
q> intdlectuadkitrSalia )m qaUbie^b 
habeat rocm 91 fiam petende diftiodt fn^ 
maiitar kd dkit roalis nonqaU Infdpfcba 
bcjtrdcmql fiuitpotentie diducta (baaau 
Uter fcd dide rSdiaqaia tu bomfeecftapt* 
attuaobcdfradoni irrationabilia qubpbt 
non obedite r 5 i nd ponit cxduSoncm rtiria 
fimnititcr. tris patinis addentur apponet 
q> appetitos (cnfitmoe bnanaa dbqfl obriht 
rnaUqnSdoobetfcrSabiobniitcftbdlnj 
1 repugnanda abi obccBt cft pax t pendm. 
£xcpmmpjinmagnomnuib abi omnia ia 
feruafnnc apta nata obedbtAtgiot&Iado 
tribue utobmwiudeti^ri. £t capaUci 
n m oh tdi mt ffUt <Mpoht5m nitcrk^ 
inde fiunt aHqna pter fatteadonem afiitima 
fapioputmonftra. ©fcfeiti» appe^ 
ddmutinftrincftaptuaobeiire bic cft 9 
dicpfade ii denfana tractatu Ocamtuiam 

ifCTfy fi 

mi ipfecidmobcdifttiiiocas^ft 
xfi^fi^aiomii{tinfcriorau-©fei 
autauocoutmotuBtaucnou cft natur dia 
ac ii fee inferte moneret Inferiori. £xcpid 
pet5mmeMrdritduiU. lUmafia (nt 
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fobditi repugnantes princfcas tme^xempld 
baiasrnpagnintk colfr inco ntin cntc/flam 
in inconrinentc appetitas fcntitiaas indite 
in cxcdfau utpotein ordinatam cibum pox 
tnm nei aliquid Itmfle.ltoio dictat illod fa* 
giendamotuociudi inconeincnteandei 
tcUectus.? rtcio i proprie continentia non 
cfttrfrtus moralis (brmata.nnn at iquit ide 
pfadeinViutuob initu coufonat. unde cum 
ex moltia t frequ en tibus actibus in appeti, 
tu fcu&tiuo firmata herit promptitudo qoe. 
damindinanaipiom appetitam fenfitianin 
bonum -t coafcrmittr roi tone proprie e uir 
taa. 5 nincontincnteaat£patenecftbcc 
rcpngnantia-ied Ibt-umcit appetitas fcnlid 
nas nec Ut diatar sitiam firmatam donec 
es frequentibus actibas in tatam slfucucrit 
inclinare bellam fptrirualr bamanum loque 
domoriliter. &c repugnantia etiam log^ 
tur apTus ad roma.tti.uidco altum J.repo&. 
nantem legi mentis matraniTnmptexxxii. 
q.vi.fcd pentindartdeconftunam cocnpif. 
dentiam t oehoc febitoali bdloloquif gre* 
Bojin 8 tiui.q.lnilibello. 5 nbacantc;rc 
pugnantia ab adofefeentia (teguli eft tndina 
tio in nulom.Ttam omnis cras ib adolefcen 
tia prona A in malum geneits vtlca.rM* 
Lomnisetaojgtratio confacnit multiplex 
afftgnarLtoima qt maltR poc quis per fc bo 
nnm autem fcqe grotia.9lia eft propter tomi 
teraorigbttii» peccati impeUctmsd malum 
SIia q* faciiiasad malum bonum, tlam con 
fiftkinmcdbeticntialiter. uktaantcmiex 
tremjtatfcaB4d udiam aut trifitur unica 
nia.Sd extremum tutem moltiplex.Slia qi 
plura fant impedimeta boni $ malLBIia qr 
non fit bonam nSi aiiadicio ratonis. q ado 

oagBMfJntt»p aS£«u5 taxdoutfiMm 
rationem tecoc bello Iplrituallqtidrca 
plura poffit tractari.fcd pretermitto qr trif 
ttoderent metaainris in quibas minos qua 
polfiWe ftt intendo diiadere. tranfcoai 
ptoatoiomeo i rationes que bic allegantur 
per ed quare adolefcentia fit/nagis prona ad 
malam $ ad bonam allegat ctii protona me 
oa in p 7 obe.cle.in.iudum gk>.ibi dicit q> per 
foifailitatcm appetimus txtecta^ 

-t faginae nochnut ponit etiam pooan' mt* 
in fbe.gtcgotitno. 

CapTm it. 

£rcio tractaturos fan tx bello 
umuerfaficorporoli .1 ipiostrac 
tatoum explicabo p qones.primo 
quo tmatn*i inductam ficbcllii. @caido 
quibas liceat indicere uniuerlale belld. fub 
(ungendo contra quos. tertio qne fiat agro 
gltia.brilti explicando p modii (lueact^lid 
tosi iUicitospionaru bello aggregatio. £t 
fomindo qualdam qoes circa ipb. &uarto 


que Rnt plene que accedere poffint adbdtS 
£t quid ti aeddetibos non aftrieti* Onito 
tsbb polite queftunt in bdlo liliis gbufdi 
qne in bello fiunt. (&ext 0 gmednm Obole 
pinftructoecanonifteOe qudtioqib* con. 
ting en tibus materiam beHi ubientyin coepe 
furio ambio tractatam faent p glo.i toc. 
remittent. Opere ptedn eft at icqatmar 
diuifoucm belli 'cmacritlia cotpalis traditi 
P 4 »oam meam bic ga cbuoedini (ea bcia* 

,Ca. x. 

£deoaD primum, fitpraroflro 
qoo inre ortum babdtbcfluvid 
ucrfalc. Sobtnr dtafaoiinr 
gentium tiiamo at jbst So-vtilprimo regi 
vi.unrgentiu.ff. oeinfti. t iore.L ex boc 
inre. )btxi$ bella orto fime iart oUno 
ofafciendum eft q> bella nedum dflo paitti 
te pnmopofitiue concedentem introducte 
finiti boc Oemonftnrtpoteft. tlam omnis 
feadowttndensinbonnmaOeopofitine ne 
dnm pmMlue ocrioaf JScd fhcoltts belli in^ 
docendi iufti tendit ad bomiergo atico pofi 
tiaepoenieptet maio». Tlam omne datio» 
optimam 1 omne bonam pfectom Oefarfaoi 
eft Defundens a patre lnminnm.5aca.Uq. 
i.$ pic.lbTobaf minoi. Tlam inductio bd 
li iniit r bdlua iuibun tendit id b 0 nn 5 .Ha 
tendit ad pacem 1 qaktxm vniaerfi boc o. 
bat auctmitate Sngtit. ad &onihdnm uc 
inqokno. Tlonemm bellam qocritntbd 
lum exerceat fed bellum querit at pax 4 rat 
1 fabdit£ltocrgobdlando pacificos ntcoo 
qaoscxpugnsssdpacis utilitatem vincedb 
pdocas.lDccbabcr.itui.q.noU. £fti^£ 
finis bdli pax n tranqliftasvninerficrgpiq 
ferant adeootigioaiiter t pofttinepnenifie* 
Confirmat nam omnts actos paniriu’ malo 
non a deo pnenit.Qxd indoctiobcUi Uti i 
pnmtiausmalof 1 rebellium ergo a Deo po 
littae 4 paenit.C>Jo 6 at maior. Tbmfctibit 
mibi aindictam 1 ego retribuam ooer.xxii 
'i.xciiuq.i. 5 tem cum in puentis 1 alibi 
mea e vitioi cgortiriboaDcntrono.xxxfi. 
c.ad bebie.X4duro.xttii.c.1brobatur minot 
aut.Si^oltini in fmone tie puero ccturidis 
xxiitq.i.parat? ^.non cbnipiendo pmmo p 
banc inductionem concludi poffj theologice 
De necdfano in uniueribfbK mtios *t r*eL 
les. Tla/n maidbti Dinine in&ptt act 7 pae 
nuatimbonopnpomatymalof atfaiw 
5nteUecta bonum, ic. functHoptcmfilb 
poffet (ic induci pofito actu nccdfuio ponit 
obtectum terminatiun; illine actus boc jfci 
tur p 'jba pbtloibpbt luit.De anima. Tlam 
polito actu vtlionis ponit obiecnon mflbOc. 
ftem 1 actu auditionis polito ponit' ebieetn 
audttlt pofito ergo a pnneipio arcatois nuL 
Ot acta panitiuotn Oco necefftrio ponit ob^ 
kctu puntbHc 1 tale cft malu at .SJictu eft 
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Connrmac punnMpraiQpttu liamon&u* 
sctaap que* tolltf nocendi fecultae aOco 
pofitimjwtnfc. Sed in d uc t io bdiiinftitft 
lminfmoai.paobatur bcc ant 4o g. fi c inffalt** 
tis bdla geruntur ut ad pietatis isfticte fa. 
aetatem uktus conU 4 tsr.@nbdit.na cum 
licenda iniquitatis capetur-adlis atndtnr 
qmnMcftfcUdiwfcIkitstcpcccaiitfoj q 
penatis nutritur bnponitsai m a la aoliitss 
sdot interis boft» rabentur. loce babeat' 
xjHii.q-i.'i.at-per boc. Confirmatur omnis 
potxftts cft • oco tabente nd per mittente. 
£rgopoteftas bellica fic pwoernt fcd non fa. 
tum permittente. fcd tabente ergo rabente, 
ptobatur principalittfid roma.jriii.trinfip 
tue xriii-q.i-quid culpatur. Qsid plurd 
asm nt boc potet infectis mundijjencratia 
■te.llam s principio aradonwmnd» ufcg 
id tzmpotinoeoeas per Ceipmi fine mirbro 
malos malos exterminabat ut pat^mebapo 
i laiecb -i qmbuJ^iliis regibus utferi. 
Htsr 0 coe.tiiUrm.GHKr k ergo bdls ia 
duxit putidas i malowm exterminati». 
Jnfcrtur ergo expiemiltfe beilo iure diurno ( 
ducta onginaUter figuraliter, jmunotstt 
tcmonftrari podct.Ttam Inquiunt naturakf 
boc cft panum uumduei fic fit gubernatio I 
pio nando fic in toto unintrfo fimilitiidiac 
trscta-nt inquit pbifvili.pW. i in rcgiooe 
naturalis cotpaisbamanicoftatq» ubinnl 
laa cft bnmomm exedit® nulla eft rebellio f 
pMgnmfl coofefmoori mtaraltobi afr bo* 
siosiiinefcdluepnspccr Inmdmtiim r tno 
nem tone pngna nature tendentis in c 8 fcr. 

nadooem contra cxcetbsn tendentem in tx. 

(tametionem i in pugna, atiqnedo faffidtnr 
taraUspotenda ad contectionem repugnan 
deliquando eft impotens peopter exce% 
moibii tunc eft opus cxtrmfcco remedio, 
utpotc medicamine fapiente nataram neneni 
repugnantia cum msbo. ©ic indirecte tu 
magno mando.Ham aliquando in regione i 
plaga nundinqUnadtrebdliura excedas i 
tunc nulla pt^na^nmoanifomiter tendit 
ipfo» gubernatrix natura in confcnutwnfi 
Slkpundo cft excedas rcbcUian tendenda 
in ocftracdoncm gubernationis i confcn» 
donis i aliis placationibus i lancnooeft 
opasbdlo nec medicale nenenok. Stiqftm 
tantun excedit moabosq* opus eft medicate 
< w mdb penitas imitar u o*M cxfftrpiiitt 
£t tale medicamen eft beUnm cradicaduan 
i extenafatmaj milop. Dic igitur ia pno 
mundo recurrit ppter defictumvtntts infc 
rioris ad medicum qcquipal remedio extrl 
fccoivcncnoioSic in magno mando gs# 
bctiutot generalia qnicft altilfimns creatos 
*i cft medicus unioeii tendens in ipfins con 
fcnutSei gubernatae cnm tantam excre 
•nant bomotes tendent» in ttftractioncm 
v n m erfl sdpdaeiufdemXaidaexccdtua i 


monarcbie mondane uttf remedio bellico at 
exterminet vicis t excedi» iit diferofia re. 
dani ad terminos tem pa m c nti .£t fient in 
coipe bomano ifti bomo^excedns fiunt cir. 
cs membu (mguU coipis bomani i etii diC. 
c^o(kin^urgItlliqIladoppttrbumoK8\ni , 
excdfimmqAq? alterius. ©k in vnincrib 
lingulas regiones i mundi plagas que fant 
mdnba magni numdi fiunt bis vidap ex. 
cedas que repugnant ipftns gubernationi i 
sltqfiinunoaliqiSinalioPm ulcwp uarkta 
tesi fic contingit plagas mundi infirmari 
jppter vicia?- cxceflus que qfiqf fic excedit 
g> opus eft medicamine cra&catioo quo era 
dtcabnn^sliqaidobom cnm malis fient n» . 
didnacndlitetiammixtimbonos cii maiis ■ 
ytmofpta Oktam excedam pemt» exdg 
nit st mote contingit cdani inungnlsribw 
fiippofidsqd pates ex feriatis nam regione» 
infinite ppter boc fant penitus detinete t 
inhabitabiles reddite. Snfinitapodentre 
deari exempla txx idem contingit in gene 
logiis i in rcgiminitms que edam mimit ac 
penitus Ocflcust. £t licet beefint dicta 
fic ftgnraTr tamen texdbus legis dbmxsp. 
tUmcOemonfimit. Hsmutkgiiancf 
xix.c-cpttr excedimim moibu iodomkDc’ 
nfas cft mcdkam lactdlico i cr id ici tlBO gf 
©odomam .©cbofi.©cgar.i fk a le. licet 
duc perirent jjpccr vicinitate atOepc.dU, 
Cfed continuo i.c.clici 0 eexcci. pwia. i 
u niUKnon toxarient Cotra natura cires 
tcolTwd. ftorieot induci innoeraexem 
pia De illo edam medicamine bellico. 5 ofoc. 
viiU. Hara (bitXtoncfter labet sd 5 cftn 
nooeutoonftitaatflbiretrafam infidiaoi 
fab di a nt es bella t ores sd infidundn boftib’ 
£t ao@uft.in Ifino qdnum fup ^bis 3 oiuc. 
3 ufts suti bdls diffiniri felcnt que vtdfatf 
immissi Odktopcxccdus.£t inbditgcs 
ud duitae plectenda eft queuel uindicsrc 
neglexerit qtf a luis impNbcbctumc.©ab 
ditig boc gen» belli fine dubio iuftum cftqtf 
imparstqmnouitquodcoiqifitrioibcat.no 
didt permittit jmuno imperat - ©obdit in 
quo btUo dux exercitus ueliple populus non 
Um actoi bdli ^ miuifter DO judicandas fi 
£c fic dare smonftntur ocum i medicum 
aidllimumconkruatotem unfcrii bdla im 
pare i eradi odicta.l^oc babentitr trifiup 
tsxxUtqii.tMniiiu^nofttr.' De boc et 
bello i medicamine craduatino Icribit mu 
cfoabeomm mi (xntrooo.capL.ii. ubi ex 
mandato cci fiii ilrid bdm gdfcront cotrs 
imc2C08 quod ctiin crsccit sugEuinUbto 
mo.£ t babetur tranfiumptum xxin.q JUs 
notandum.&anetx boc edam (cribituriu 
dicam v^a.Ubi elegit cominus nona bdla 
loquitur tebis err sd jes n t tt ns ukiommex 
crifim©aibituredam phitcxxx-i bcilis 
^qpnmexpognabatlopmrdbiser&lcadb» 

rtiam jp 
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iacamlm *i bdbae. Scribitur ctK yttu 

xx.ca.oominuseftm«ciitan$ bellato». j»e 
mmieluperlbpbtimam pulcbemrae Ixc (ari 
bit dicem ft quis fatudincm latroni* ufpir 
rate cnamarati infirmos pJodeftKisfual 
firmitasocbSkatccnunjnebri qutasuop 
beoemttiantttramiloopercarfabimt.C 5 
dabo cft kronimiq» bnuiiwcic&tLtennt 
moribus quo memtoa i nfcct» in nuiutUpoc 
bmtnr n ixx fit bdlocradicatiuo^bec ba 
bentur xxiii-q.ifi.ca. 1909 fcstitnJinc ixc 
aperte ttaonftratur fuce vii.id ebreos xb. 
dicit 1 cominus faru* quiWdt udutatem 
comini fui fiat digna plagis uapulabitpan 
ris-gcru 7 mtcw qui fdf noimttiTQ toal 
nifoii non fecit digna plagis uipiilibit.fx 
cedens igitnr recipit pugua tominodwc 
fune tmwanipca mciiLq. v^s oindtcta. 
l 5 ic legitor «pcUMandtoe affeceritmojte 
pwpria manu 1 igne dirinita sim pctrito fig 
regt»p.i.ca.i .uandicti ubi uidcxxiit. q»v 
Sic feribitur Kaliis tempeaeoeteria legis 
iiii.regam xvtii.i.xviiii.ca. Sic fcribfcur 
9> liabam petri apTotum prindpis aoanias 
1 uxoietos traderent actniiiiii.ca.tr tnf 
famptiurhabetur xvii.q.i. animis xvaLq. 
v.e# mndictt iirfine.be boc bello eradiau 
ttoo pulebre loquitur gxgam» ad mmiebi 
dim francotsm reginam fic inanknsncfife 
uoncrcdimiw diancuicioni* iraawdiiiec 
faratotum flue actione ctoota belli pcfiistf 
tcrrimatquoetxttnqucatuadrccti&idto 
uiamtxtpicccptanoarcuocant xxiitt|<v. 
ftqooe inquit nonne comia 7 ad moricnma 
leficos no paderis sinere exoduwii./Dop 
fcsedamqm legem acceperat a tominocal 
taes idoli ook»e puniri nt exodi xxxu.ee. 
Ssmud etiam mandato nomini agne regej 
pinguiffmiuminfruftriGon^ 
rr.ca.tnnlflimptababentnr «iii.q.v.f* 
bine apparet .Dominus etiam egiptiw flucti 
bua fubmerfit exodi xiiii.ci. Jlrebditarum 
cadanera proftraiiir in bercmo.nome.xiiii.c 
tranAnnpta habentor xxiiuq.v. quid ergo 
Hnfinitaportuntluperboc oemonftrandoiii 
dod exempla «teris i none legis diuinc. 
Sed be c iuAficiutait ex bis enumeratis faf» 
fidat concludere bella originaliter ottu$ ba- 
babfceiiuredimnomon blamcd pmit. 
fionejrnimoi pofithieab ipiomundigabav 
nitot 1 medico oicioraj cradtcatiuo pwpter 
Jalotemji mandi confcruationej.ft cum in 
bone (hiem tendant bellica remedia nt fupta 
dare dictum cft. propter banc autem de 
trafiam i uicioium multipiicatnm excelfaj 
in aniuerfi ocftructionem paogtedieiitcj ex 
fallatis apparet old/Tunum creatcncm tempo 
ribaa retro actis i bocermttcatiuo remedio 
ufumfailfc. 1Umregna 1 mandi regimi* 
na quam phua penitus cnernata ut quam 
plora remila qujdcc ttoymotm alfcnfu 
qoidocgrecof Impio Qmdocromanonm 


vrifaerk cbminio partes Italle tt m po i fl ma 
noftris febriunt i (nbicuntexamini medi, 
dna parat alicnbi minowina alicui eradica 
tiuscxcrtitatcsad fimum quotus fcnbitodi 
ucsfantfaUeaBiuxta coortam pMfmrf 
ppocntb 1 amfborttnottbmic regunem tfc 
duxit ed motum ut attifranuueoogruam ad 
bfccat medicinam utcutabwibtcs in qttiro 
1 qmlia tempmncnto (dns eam qui cx pleni, 
tudic fucrireuecuatto fanet ioxts taurini 
dufdem. "bec aotem pclaflo iddelicct g> 
bella poeniintaOeopotiffime i-origtaliter 
DemcUftriri portet steotoOUne makfbtis 
vnifotaippetnomimfterio. ttajajtifb 
mos amnium creato» mediante edefti naebt 
na in banc tcnrcftrcm nuCbtam naturalto 
opat' fed fnpnaaralittr imediate nGi ndt ipi 
rnt 1 influat fed naturaliter toqnoi Metam 
pitilftmi pbi Ibiimo nwtbanilke i fo ali jk 
cdle cft bime mnndnm condgnnm ttk (npb 
rib^bdowbnsnt on M feifc n a inde regatur* 
Jadnbaltilfimasnatnrnrrinbcc inftriota 
mediante edefti 1 fpcrico c»pc.3llttdntc5 
totum coapnsopat mediante motu 1 lumine 
utmquididemphus. £tquia inipbtotn 
maebine edefti fontpOu biuerlap^tutam 
Muendo utputa icpatira urrietates ftdbp 
erradum i fixap dnicriitwiqulmepprcr 
«irktMtmnaturaniji motuum Dependet 
ttkajoc omne genitum 1 couupdbfle. 3i* 
dreo qodibj contrarictas i utturap Diuer 
btw i repugnantia bic biferius inlorgeiw d 
pendens ettoefaper. £xquoftudminfea 
turgeam repugnandai Dilfemitas bnt 
adinatotia beDof fcu introductwia 9 bella 
inde oamt pmmo ejepientia Doat > ppder 
«tpilbmiitacea lOMomnitste a^xconi tpc 
attiaitads inforgunt intei' bomines natura 
ksdkctScoi nflcsininkitk«lDocgUbet 
expit.Ham qms Diliget ftatmn cvn uideric 
ndlis meritis pcedcdbas 1 (c odio bixbic 
nullis tc meritis pxadttflma.&ic foter d 
otites 1 villas 1 caftra inforgunt Dilcoea 
uatoraliter.ppter vnifotmiottm 1 diflw> 
mitatem alpccfiomtempote conftruaionis 
caram 1 fic inforgunt odia 1 bdlaoc infla 
entia aleftt. Sic 1 arnfddc 1 paces 
inter proumcias. Ixc autem edeftis 
natura mediante motu eft ptoductioageue 
rationis 1 comiptionis i bis inferinfims an 
gumenti 1 diminutionis ne dum fugularia 
uppolita ]namo in fingutomundi pbgw . 
Tlamex bKfupema naturaplage babitabi 
les i econtra ioxta doctrinam pbudn mare 
fkt aridam ubi iridum flet mire.£x bec ns 
tnrerum repugnantia 1 dilpofirionuuitxj 
rixe contentiones i bcBa particnlaria 1 u 
niucrfalia inforgunt baeptopCcr motuum 1 
afpectunmuanetatem^oedam exaltat que 
dim extumuit 1 quedm depKmit.2Dntat 
mundi regia oniccrfalia 1 particulari». 

£t bec Deowodrari poted. Hampofitsci 
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Wldidpdacttaalkatadfec» atcrifc 
tft Ulam dfccQi pcbd att adflt aUifaodcx 
trUammimpcdenc^» pdac ri onto. &$ 
MCnrAcdcIlis^cini^ dMomMAroHCan iC» 
jXCtaiiptopttaltaOifoaBtncxnttBf 
iaifaflacdo ergo ncctflt tft ,pdad boadfcc 
tnarcpagnaattai dMbtmcaoainonlit^ 
bnpe&npofa* £tboc inferripodctm> 
tarriteocerife eft cffc bete nccalitierpM 
cederaarraato mandi gabernadopte* 
tofamaltaipbicoclcftbaataraopere* 
rafabeclnferfemrotamenoe periendi 
rato in fatrikctnjbamammi pimodarat 
ltateotrtttrgntfeut . n aboebodonofor. 
xxfiLq.fiiU? aoc tjntototpc4 i.ii. Qi. 
flent arfmt phto in ctbi.@cd eperriin ot 
famrirtntnmfcnfltberamqK recepta ffa 
cntfaadmfaiftnmttattllcatni.£t(Icperb 
dkettan bi b it btccft» fatear toUbao 
nptm ntrt»mm.Snims&pknB domintbl 
tnreftrio. gtdqolobxtra to r cni w to e» 
tagttaratarmtotabnanonrittri* dren 
fanc ooto o iom m orifto Qcd hMn rifi 
tnm txpmdictfaiptmonft rioaiblbpw 
■enMetdeojpdfidne t dfatineUoctaboc 
ifli toto tofcranr imi tmcflttnXUiia 
kftbnatmriteiopcnndo. Jnqnofate 
{BCIMMWflWtlXob[KC b ^MMO tk Cficfal 
antcrtobtomtl«ircbtltofe farte 
tamae xriMncftbuv.b arinuti Unj 9 
boimm eft cifc «monti qni tfa n tnta ata ire 
ddiabfeqaiaubmopcramar.mmpcrna 
b id >oJoQofai pcr ti <faio QM i t par priod 

jmtomxmtm^pcr 

linm popriM ifaMittan ddbtyratt dU 
iMjwogitiqdwbpgriiitttt pbdk (cribit 
am too fa a tranrtnmptbc xxSuj.a.fa a4L 

tarcctonpi ct*fi boneticmJ^tiui im 
Ua.caabi qtdtiooclnXIiqaidptorap 
proMom neam icribitnr (cribont doctoe ea 
n ea* .ii foc cSpeXrribant 9 Ocno • pa 
dpiocrcarit edam terram omniaqntl 
cto faa raoy ii cft wi batuium rutnri.fpiri 
tntetnSffftteittitboc rexitp&ipfam 
pKcepoodki tranfgredicndpcni impo 
Mitptr idpm (aUoi sde -t ok^muu dn> 
pniqnoUapUooaquead noc.tanpott 
Oeno cepit ngerc por mtoiftrooCt noe frit 
cri deno «edit sdbenudoncm ardx 11 bae 
raotbtoccdMriintraated)tngBotalfl 
«oriri boc darnit nkg td Criftan <* toit 
ntta ra Ha dotow. £ttn sicarium p o to 
carititricpctram per Oa acria £a ea pcer' 
t faper banc-ixtian cdifltaboccckte 
t tibi «tabo claace regni atanaa.11ocaU. 
in nono xn4i.rrib.qXloqakar.3ttm dd 
dlx fc t ecte tei tam tactu qnorom ranife 
ridspetat» rtnutttntnr do 3o.xrxad ri 
moafbandam 9 petro at opki femfaj dbfc 
petrepaicc oncomcwbMdrinoot. £tflc 
notak aio deao^pebraa pacte amafeaat 


dfct ccpbaa ct enpatfttnclptoai triLdLcs 
ttraqacinbxca.diQmtmppToaaBame 
nae oabiprobnator • 

Optari- 

Jrifccando 9 Efflit orta tat 

Vmt satam RC Igmmm 

9 Uat dicant iora <► bella fint 

ii urii iturnlT 11 .-rJkmt «ote m*X 

puiWIMI wm tam IUttI B TIIO 0 IIB 4 «QU 

te gendam t btr mog c ma a* iarifcoriatan 
inXcx boc tore Jf. ot bftLt bre tfl credo 
pbdlaonaafaalmerintnonfalam exegta 
te naearat bnaaum iatdligmtie 1 create 
pano pmotduhttr ex diipofitiooc natare 
•atareatio non (olam fatendo fap act* bn 
imoopmmfapqniiricflfp animatio fit 
bmnfamfomfcn» dicere (pbabcaatbdla 
crtnmofarftiaieteaatdifttognit abra 
penttam 9 > fflker oMerant jtot tcx.inXi. 
$tegentbmi.<.teaak iXcxfaocbre 
(tacUti/e bre 1 {mmoUnanakcnm ba 
ri^tx.ba nabOd hoc flt «ern fle ofldb 
axptbdpibnilflmocflblUbet iwli creata 
eft fato nilto fachotio ad crdafionemcn 
bfciyrcpnflBaattobcngidbipgitg i bocpf 
bonecado infiapaflanatoramwftapflc^ 
boai mixtto.lltm aqac bfitameft %at«io 
wnttt i ccoor iMfflflr tvpb 0 Miicmm qhuqi 
fnm ftq: in ftc hi 

Mcf poteitbec«pp 5 bbtaria tU et nili 
HoQgwfthcomdcfbmm tm facto f 
imrad ocofloncm alttriae 1 camtra flent 
brbii areatam fato eft bdinatto anab 
atbmdrcdfcriptD fatdicctnatt dictoainc 
adphgmdam qOcmp fliiirepngn an oqnod 
bocfkvcf roecbat. itamacnnomnid 
creato^ pdactfaa non mfaaoOcbok dic Ibi 
Hdta fa hotwie rattonabbo acatnrc^ a 
terere aon tpto cctcrbflt nobiiot anccan 
htoatMOcpc.! rcmift.iXhnccim^C. 
Oc futc ttoc Mtk. t xJbcc fanpii jjiii q 
a.ipptcrip6m omnia tofina globas bitere 
bht princta at. U 3n pecudam 4f. be afaf. 
Gii^natara fadaxitindfaationcmiulc 5 
in cetoto crcatariaadtpKcwv fibi cStnria 
ptofagaoda qaanto maatoboc odaat fa r5a^ 
InUcreatartbKidemMiiiuUtcr patet per 
fingnia iopoolita dfairrcodo. Tlan glib^ 
bocfaidplocxpkfibocexpibctpiia inlflp 
tesafaflPisitewefterpoexbBC Indiaati5e 
Ailt (ffffliflfwfr Nhi^r oTtuns bd l^wt- Cn w 

bdfam ot fapm briptan eft flt comcado ex 
aeta pptar taUcndam repogantiam. 3n 
ftrt crpo ^ illa contendo qae etk spter ea| 
teadamoribnann repagnm» coaferaatdi 
(j fg f-pfilicfpto 

•aimaatflca breaie|mt Aftfagakafaf 
pmdoa. Scdftadmdkcabccoeftnait 
ttgt? qai Oiait ex bre pi.inl fl abiadner 
undam »lieet a bre nrii bdaaa flt Ib b 
dhudonalbcfecflfer^anibbaflbcndi 
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ume inclinatio illa regulaf pOietnni rofe 
-t intdligentic naturalis fient dicim’ in (in 
gufo acubus qui Debentur baronibus n itn , 
raliter ciromifcripto intellectu ntpote 
inclinatio ad cibum i potum *t eoptnmifta 
hominibus competunt naturaliter t tamen 
inlxwiine reguUnter dictamine ratioois q 9 
non eft‘m prutis que carent Ilo dictamioe. 
Qlc ergo credo fnilfe mentem illotum ter* 
tujmdelicctq» inclinatio illius indinatiofs 
introducte a principiis naturalibus inforat 
ex iuregcntuim.i.ex equitate generali ratio 
msmtciligentie.Scd<pip(a indinatioftt 
de fore naturali boc probat alo .in. Lex boc 
iure.ff.ee iufti.1 ure 1.L duinfeentium - 
ITao glo.utrobii¥ ponit (idftanerhalkiiv. 
teUigitctincliniiouregulauperdktam 
rationisJEt licet dicant textus <p ex iuregt 
num infargunt bdba no tamen credo fdfimi 
dicere bella ideft iUas inclinatas.intiinatio, 
nes habere ortum a ime cinfli ia canonico 
Hamiusduilciios canonicum no dicunt 
aliam equitatem quam fit equitas iurifgcnti 
am.Yhm omne ina confidit in quadam rcc-> 
titudine i inde uis dictum i uu-di, ius ne 
turok.Sed ius ciuile i canonico; funt rec 
titudo uite i equitas iuritgentium. Sed (i 
addunt fupta rectitudinem illam aliqualc ce 
plicattonc tunc dicitur ius cude uel canoni 
cum.nam ius legale i ius canonicum babee 
(peaficare explicare rectitudinem t equite 
tem iurifgentium quandoqg eam oetermini- 
do ad uarioeeetus quando? exterminando 
per ujrios euentusdxc omnia probantur per 
texjn-Lius ciuikdf.K,iafti.i iari.Iamen 
diatibiteituflmscmileeft^necin tot05 
e naturali uel gentium iurediiarepat necp 
omnia ci ferutt itaqg cum aliquid addimus t 
tetrabunns turi comuni.ius propriu.Uimle 
facimus^ft ergo uerum dicere 9 bella funt 
ociurc ciuilt 1 canomcai.oc ipfa rectiudine 
que eft ius ciuile *t cauoniciK Ilee obftat 
textus ftattm allegati-qma iua rectitudo ni 
bilo addito uel octracto iufgentium nuncu 
pitur J£t fic loquutur iure ftatim allegata. 
Sed cum aliqmd additum uel extractum e 
tunc ciuile uel canonicum nuncupatur.TUd 
litamen dubium quoniam ius drnle i cano- 
Dicum drea bella fopta dictamcn ratioisge 
neralio aliquid aDdanc£ xpredictis infertur 
quo iure bella otta fuerint, tbioaiiusme’ 
in boc.ca.tenet 9 bella arta iuncta difpofiti 
one nature naturantis no a «regentium Ii 
men bar.i baLl alii antiqui 1 moderni in 
Lex boc tuce.ff.oc iufti.1 iure tenent i iure 
gentium oita funt bella per illum tex.docd 
$.iul0Wtium.infti.oe iufti.i lorei doc.in 
ca.tu(0enrium.udLpro illis facitnam dicto 
denotat caufami mcdiat*.I.L$.fi.oc icedio 
roLnanfira. fcd dicitur per iurtfcofaltum ex 
boc mrcgendnm otta fant bella. £rgo 
mibiuidet 9 piuus mens multum fapicter 


loquif magis alte alpicicndo $ fanifte v ci* 
nonifteiqd.Ux boc iure Debeat iutdligi 
prout ipfc intelligit aT diceremus cont iura 
Tlam ficut jmedere 1 bibere eft coe omrnn? 
animalium ita etiam cuilib; animali edabtuo 
to eft infita nilis inclinatio adexclufioacm 
cuiufaiqs ad expugnantis fue nili difpokioi 
ergo boc non conuenlt ioli homini nimip Ii 
non uidet .pcedere ex iure gentium (5 pimo 
ex iure naturali pmeuoq» boc (it tq^mbtu 
da pbat in.l.t. $.cum arietes.ff.fi quadra, 
paugie fcdffc dicaf. 

Ca-xiL 

£ eundo quero quo iure licitum 
fit bellum contra infideles 1 io 
uadere terras eop 1 pprerboc 
indulgentiam concedere ai ia? 
incotrarium Oiiponere mdeant. Ilambtl 
ad nos oc bis qui fotis funt.iLq 4 mmltictti 
qub origine poffcffiones i iuriUicttoes funt 
apud eos.nam Oeus ppter totam rfialem ane 
acutam becpduxic tlam apud bonos "t mal¬ 
los facit folem orirLiDatbei v.i vLad fine 
etiam qui ad fidem ^ggregati nolunt aidf 
af omnes incorporati fint relinqmfi arbitrio 
xlv.di.tx tudeia pmmo qtjplus eft Dimitti 
poteft infideli iurifdictto fup conucrfos ad ft 
OemOiimodonon nimis grauet Ibrimo ad 
tbimotb.vuc.Sofo ut dare Uqnea eft atte 
Ocndum q> l»c cwrtct pmittere que tetigi 
in materia repnfalk^ in pnn.f.unde edam 
habeat iurt(dictionem 1 edam vnd Impetat 
que bic ptermitto quia ibi plene tactum foit 
Duo fic pfoppofito etiam attendendum q» in 
eadem ankattfob eodem rege funt buopcv- 
pulii fm duos populos due vitei fm Ouas 
vitas duos pJinci(at , 1 f m duos ptindpa^ 
tus ouplex iurifdicdonis cudo. £adem d 
uitas eft ecdeGa.Unus rex eft xps. Pm pe 
pulifuntcTidi U^cLDoe uite funt fpdatis 
1 cumlis. Duo principatus Ctccrdotium 1 
impiam tamen vnum eft ptincipalc .Lponti. 
ficatusjn quo fit refoto alterius aTfiiioletf 
monftraret pbifo.xu.metbapbif.concliuiens 
vnitatem creatoris fic Oondftras multitudo 
principatuum mala enda male uolunt Difpdi 
vnusergoprinceps fic dicit edam inppofi 
toqainquofibj entium genere eft dare tumj 
primum 9 fttmetp.1 menfuraomnBi alkgs 
ut idem pbus fic in monarchia tota eft Otue 
nire ad primum mouens imobile nt ide; pbds 
pbiftco? viLi viiltale non poteft dfc Jmp» 
um rcfpcctu pontificatus ptermitto infinita 
fuper boc allegabitis. Sufficiat ergo inforre 
9 vnus eft Dominus orbis vii.qoe 4 .tn apib* 
ix.q.iii.cuncta per mundum l.c.p piinefoa 
kn.ff.ad.LHod.de.iactn.LDepcado 1 ifte 
eft papa 1 boc non Colum fup fideles ymmo 
etiam fup infideles habet iurifdictoem quod 
clarius Dcmooftraf. Tlam xps fuper omnes 
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babmc poteftate vnde in iodi 

dum tui» regi Da Si xps habuit no fiaflcc 
dfligeoa patertjmi.fi petro conditato vki^ 
rto lito curam non OimifuTet g> nepbas eft di 
are cum petro tradidit c hue s di cen s q&- 
criqi ligatKris.ic iDatbei xvt-i alibi pafce 
on» mos io-ultimo. ©k igitur pipa tabet 
tf itire imii<fictionem (aper infiddes licet fi 
ce ficto.'binc eft 9 gentiles habentes loU 
legem n at ure peccant contra legem nature 
poniri poterunt per papam. Ham (tribit gc* 
neflsxix.ca.q» bdomite puniti (iit 3 deo er. 
0o*i uicarms ori becpoterit-3dem fi colant 
idoia.nsm naturale eft creatorem colere x 
no creatuna8.3dcm poterit etiam punire in. 
deos fi fedunt contra legem fiumin morali 
bos t no puniantur a prebrisfuis. £tde 
xpianis no eft dubium quin puniti poilint (i 
bdant contra legem euangelii.£x quibus i 
fertur papa tan$ uerus princeps pot bd. 
Ium indicere infidelibus 1 indulgenti» con 
adere propter recuperationes terre lanae 
*i maxime terre coniiecrate natiuitBtc xpi 
habitatione 1 morte eiufdcm ubi non editur 
cbriliustedmaduroctus. Jtemunrafic 
taucta frit poft mortem xpi iufto bello per 
Smpeiqtorcm Romanum qui poft fpoliatus 
fuit per infideles. 3drirco licitum eft pspe 
recuperare natione principatus quod opti. 
nuit- 3n aliis aurem terris que nonfont 
confecraa nec impcriu$ nec ecclefia habuit 
iurildiabnem de beto poteft pipa bare 
preceptu; i chrtftiinoefubditos at poteft eos 
per (ententiam ptiuarc iuriidictione fus.£c 
per becuide que ut in pluribus tracta funt 
Oe bis que no. 3 uno.de uotocp fuperbispa 
tet folutio ad primum queTitum. fcilicet t> iu 
fticia belb inducti ab ccclciia contra infide 
leo. £xqoo infertur uiftiftcatio bdli.in. 
Ducti per 3mpcratorem contra bofteo. 

De bis que btc Dicuntur per proauum meus 
bjr.in.Lt3oftco.tf. de caprinis 1 poftiiminio 
reuerft9.fed remittit ad dicta 3noo.in.c.cp 
fuperbisdcuoto.nbaLin.l.cx boc iare. ff. 
de iufti.n iure.3dem facit in lectura ancL 
qua *i cominus abb.i alii in.c. ftcut.T.d iu 
re luran.lic pariter remittit ad diaa jnno. 
primo non eft dubii • duitates que fsenit 
(anguine ebrifti confecratt non debent in 
manibus dk infidelium cum multi ?mpcra 
tortsacquiiitterant Cominio cbriftunonun 
propter bas duitates recuperandas a Ibaps 
teneris poteft bellum ioidboc cocluditto. 
ta (cola iuris canonici uidebar.in.Lxpiani» 
C.Oe pjganis.Ocinde inno.in dicto.c.9 fn 
per bis concludit grinfukks licia unet 00 
miniare principatus 1 alia boaa.qt no eft 
diftinedo pixup apud ccian 1 iioc caufa ii 
Debent a xpuniamolefbri.f itet tamen jp 
Ii infideles sdinqoant papa pjoft bellnm in 
Dtcerc contra cos.@cd tanLonct 9 fi ia* 
tUckaooarccogitofcaiiCOfini cabfie Urite 


pofTuntbonisl{xilijri(dBrecognorcuntbo 
minum ccckfie 1 xpanis non fune infcftt 
potiet lententia tdlcrari. 3nno.j)bat in .c. 
ditpar xxui.q.viiLopLbofti.m<kt nooa ppt 
tex.cumglo.in.c.li De rebus .xxiii.q. vii. 
Iu pondera qtieffettncoueniens^tnfidcf 
dnm non recognofccret 1 gauderet ea Oig. 
nitateg>c(Tct alicuius ciairntis eomin.Tla 
eis interdiae funt Dignitates ut babet jn.l 
fuC.Dc iudeis 1 ibi bar. ItuIluscnimpoC 
baberc iurifdictionem temporales nifi fit xpi 
anus bar.in rubrica de iufttit iure glo.in.L 
fifpadonem.^.io aute.ff.ee cxcu-tu. (oed 
bene potiet (fato in duitatibus baberc .pptf 
*i non deberent rnoUtarilcd qd potient ba 
bere aliquem principatum hocnb bteorncc 
aliqd cominiii duitatis quia ,tunc haberet 
vim dignioris, fbondera infcahtum initus 
ptoauus meus dicit 9» infideles ddinquetes 
puniunt' p papam 1 lic (equit 3nnoc.in deo 
C9>fuptrisqui videt totam iurifdicrdcm in 
fidelium attribuere pape g> non uider vege 
fradumabb.ibi Ham etiam fime fubroma 
no 3 mpio ot.c.dc iudris v.c.oc paganis per 
totum dic quedam fiant crimina ecdcfiftica 
n cbmirtaper infideles v punient per papam 
B ut c imiila fune p eoe crimina noecfaftica 
1 punient p 3mpatorcm fm dum abb .ibi *t 
portet dici diuifum 3mpium cum 3ouc aliur. 
babet tamen pe.ee ancba-in reg.ca que in 
vi.£> concludit ecclefia debj infideles pa 
nirt vide oominum abhin.c.gaudcmuscc di 
nor. vide abb.in.c.cc inftdelibds te conbng. 
*i affini i an papa inter lajrcos infidcUsta. 
beat iurildictioncm vide dnm abb.in.c.con. 
fulmc Oe appel. tlam infideles imediate (ut 
Itib tempali Cominio ut p 3 &an in dtcto-c. 
gaudemus p abb.iiuc.in non ullis De iudeis. 
vide abb.iox.p mirabilem ce vris vide gto. 
inclem.pmace tritibus in v.pncipii glo.in 
rie.fi.ee rc.iudiin vo xpfani 5f0.ft.fh de.fi. 
ri iudeis viie.c.pftituit xviuq.iiiLi ibi gL 

Cajrifl. 

Bi fckndum eft duo funt po 

palt.Lromanus n populus exne. 

us.De populo rodunt primooes 
qui in totum obediunt 3 mpioromano. Tla$ 
populus accipitur p toto j mpb ut .Lroma. 
ad municipales. Quidam non obediunt in 
totum.fed in aliquibus ut qui uioit legibus 
imperii 1 fetentur ipfian ominum orbis ut 
Iuntriuitates lombardie i Smiles. *t ifti (ut 
in populo romano. llam cum in aliquibus 
iurifdictionem exerceat ipCun retinet ut J. 
fi prius de ju)ua piumreen.*! ibi no.Quidam 
funt popaii qui nullo modo obediunt impera 
tori nec uiuut impeni legibus. fieTdicnnt boc 
facere ex priuilegb ut nencri qui aficrunt k 
boc fecere ex priuil eg io.£t ifti edam funt ri 
popuioromano^t precario boc anet abim 


Digitized by v^ooQie 



artiat iVonuaremeaittfi aotoent 
atXflqritHpbsJf^kugMiU t«e«i 
«itfrJcghwaaconctrtaw ddxt dtcao- 
dmabtamrttmpiwu dd aa xrm ini 
ffjx opbbJ.bbdlo.f fiqabftnm. Qai 
dem fint popaM qd non obcdbnt 7apatnl 
ladaant boc Obi competere ex contractu 
atfesrjjmacicraaaaeccctk qaeMernat 
boc IM competere e* mmme Conflamini 

ndoroauno.Ujaiccdcfla latrercet ferit- 
dfcdoafc qai fetabat Hapbjtatf 8 fetant 
popeffmdfc data nauia. ftadk»! 
regjbaa qat n5 fctetarfe (b&dtes impcrt* 
to&vmftmkM&lBfftmieTiai 
leaqaidfcraatboclftlcoavetercex pHnU 
Icgbadpsdcriptbac. fitper boctnfcro 
9 OBiWgnfcito qaedbcdfcit fracte me 
treccdcfteScfratcepopabnonano fit 
iqBbdtara^mpa ratw tia aoottfe domi* 

Wl &CTtt (Ottfl tCTtW BBWBiU Wl 

dkttcetocdKtaaaccfareZfagra» 'ftepa 

leatcmcKtrjutifaetqelnSItontnrimpe 

lapi fatuam i Ili tnil— Utatnti» 
rl qai dfcaat ganeam ede aomfaam. fit 
frrraceaiqm dicant dfc frd «mfebi Uda 
aam.jattrttaataacacltdilfertmie .Ham 
(jridwteiiolibMcriditPtd cootro 

fim f tnfrit nfrmtf pi - 
CCTmthnttiifliiMi jtfofcrmwftri 
muh nt adftoaifaiedaci. Oak&lme 
ci quibat nfcHkcrc NkiMitWtL 
OiidMfait(M(pAwfViinftii ictidi 
atfaatfrrraceni-Tbodkci orthia. fit, 
ferurcrgoipcamptbccpefc fccabria fa> 
p cn o w m Mm InfccoUrfcoe mi far 
tc st diri > Ipfe pic bktccrc bcUm contra 
aoftt» tm'% qai hatpofttetfe ptairuEt 
boccftbdbm w qaoloqataar.LfefteeJf.tf 
dptMii (kyrJ^rl lwftyti lo boc aedi 
cKtotocjmbtiraiQBodtndBcitoripo po 
lofaninodr fcnpcrattKfldco$fiioycritai 
hdkt bcfan 

bdUmsacadkkftiiocmnctieco» pafclid 
ctlkiiUwpanB 
(mUnd ohc non ttopccr tmperatoton jkI 
papsa Mm^fer-bUoftiemdecap 
dMipoMWAiwfifalriw adqtf 

upmxmu 

fi iprrcflaifpi J riii i pihd 

pclkctbdtoi b eba r e uber 

Uc Sobrio tfikst facpris 
dfkmtoriau^lhmliuMBm princfpb 
Citriotf 

monmbrdaoi dgM.i ^eJaefetfmi. 
prfnriprolijM i beaLdesrmb.fi 
coBa.ii.idkntbams mMIk jatad 
phHo^lkKrte«U^3mpite^ 


ofolttqrffoe arfeUaapnfeatt m» regia 
beflbiofeitabifebetar toptoiae dicetis 
iddKoibcebeaaBtofitatcaon licet £taH 
ergo principi competit (aa aoetoruate eam 
aonbbatfaptrloraaadqecjB rtctmtp 
idbda.l 3 odktnKnqaitbnt popdinoa 
mogadoe^. lapertem de feto Boare 
qdritar ia Hia frpcrioiis dactaritaa di aoa 
rtc oga o fcaatm ao tota die befla bdacaa 
tnr a popab «era ppfo atfo icgbo.p(hao 
dicam paaimdpea que aobitoldrtbcS 
UioxcrncUadpfcntc at cbefe qao qacri 
taraiiqaafeaotk kic.n bi dbfc *fientfo 
tnaadoacbctaiqatattadab iaipatpftti 
renabit toftaaatid at b aftjdaa eft Xj* 
tom » B o »^ o»faX pM .tt jtterit fa oooi* 
tfooc fqjB in riterios ooaW ts licto tni 
tialocaa bapatoda b tona Ua afftt.d.L 
pfLnidc baii-in addic.frctjg ti. Oc faftrg 
ram editae .f 4 »oo in abtmaaddk.i io-Si 
)wo.uucxam radaga Ocbrt ino.b 
pare.OBtan aUqaUgbiJaXfcbf^. tf 
u>M.gi<k.c.p 'fcnaabikm qai Ntfibtk^ 
gteiad aidt br.fa.LuPc 0cqne.0ccaJi.a 
b v coC.^idt^jtbto.cfap gabdifam oe 
^.tsoUi uiM^J rar fcripfc m itaoi Ittc ta 
reped-mca J.charioUfJc taba.t pap>*t£ 
fit poadera 9 » Bad «fi bic Dic» per faaaai 
pwow-r ty fobftf f n y ^ 

bniaraaJajftxo(.^yddeMtt3aaou 

faucoiiaeOtidUt^iiiU* 

Cua 
J^torbio qocro 

pOOKtjl BW t W CWf ccdcM 
ht btea n traraarfabdai d b 
. s^c ooinpnR.tMRgb iic go 
fitinbckbnc^iiMHidtfDcrao ic £til 
qgbOatitfftbtioiiciOc bDi»c*noitttc|ri 
AI8 iat fctfs 1 t.c per bacnMoa ocappC 
idaoba3CtbaadBbpc(tbeadbaa adar 

IMS whPQBu % VEOOK uDGObC 

i q pe nx oA c t i ow fclfaMrico 
SafoCBitftfiMdtaep. ITom bpencoo 
eft oi o ocita g cc c tkt toirffloOcfaKkif c 
Ucboa adpoteft canbapanire de aadaex 
libroacax.aao de rda%li>c> cidreab 
y—lobd oa a do lidhwi c oo tu cccic6m 
m e re t pqrJflfcpribghMi fad tood i Ubi 
obi j^i5qi3tf^!QS[^Ukgifldg jbdwb 
ot punto io qao ri roC 

•QaqjBtoa^Oitowyi^ 

bpdadpcaoadttaeabbHidebentkb ex 
i^pUcawLfXi UooJEri^qoii po|I 
bperiot eft .Iba enabat imporauri ipj 
rqaobat 1 dq»ak d dctt.tcaeraUfi b re 
fadi.affi.li^i. 3abx ^tarcab aoa 
tc o c i t^bbdiribMi^ wyciiwc Mc 5 tr> 
ccdefiaapaaoc contrai p5t papaaUol 
aerecaaa abadofldditadarb 4 .it aoa 
lamnaixiJaetni ootaccbtreticb 
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cy c o nnk i M w . pepex.ft. &s<m» 
«pMMooncoqooHodo potzft frptrte 
*®*wrebcflp» conor» mpi wi fabdiriba 
Unned 0 (idke.bkMka»dMi 3 oxa.t 
taftUuxaxjtafciwftifroli.ftont h tptn* 
l»cft bono inique i pummmttkmk 
■an cnrfck fcd prima conntotfc i tuta 

oawnricatw par pipini i mum cftnv 

aknrimonetbdnn pnpttrboccontnsc 
4*faa icondndont poftea ani ptoma 
mcobk 9 nonfe inftnn bcKnmXlide tool 
mwebb.tace.ficnt i.J.cc iarctamu vi. 

cUxUcooninamriibakinapiiribncnit 
facindic. 


GlxvL 

Iterbaqncritnr qridccontrt 
fipapa inducat bdlm contra 
Jnpcntorcn fctastte-bcre 
tfcnniiel ades nfrpsntta fare 
1 Oatotcsccdcfieraa camos Chfcbatcai 
tartora r cpaponitttaaadalU tapanta. 
risdribfaripoMnta teontoo epotate 
od oocUralnon teneri at cs-rit-? tarctori 
laJarstoerHM.*. £u pondera q* 
idcntaatoearinuaatbaataca.R£ati.j« 
®* inrttarJnnixcajn4e.ee. venutikm 
tcckafeiiaca 4 Wbimsri&cbonid.ai$ 
docince^rplhacketaoo rdtbodk Ito. 
dt qoodfaabetarii atraugutt bonitati 
qncincqfcnon fana». 


Garrii 

Ittrtmdt ridendam tcsggic 
gaottnailpiua beflompxftd 
cndbntqnoipfc Heri taxant. 
?nbdjota* kgtai bfct fcp 
te ori toc tn tnm ped ta ifcpdnflterix 
ariocs.&nt cobottcoi qndfc; oobanbn 
bctxx.da8Jtaprtasnocacr nitoris. £t 
brixt pedto nlltlUqoto emi &t 
anda qdngtstairij dictor i fanbj bifca 
naptalxcfaieqn ntan&JJtln pataboc 
knri dtx *i otdo betat Mica tmmt 
dopnnritfcsdbKapts i e» beUanpacpn 
tenonanmprtfctsbdlandi bnotni 
Pi tatata fttaiiitbdtai fcBkEt arm ■> 

nitetoccdiridtariatrcsprtecqnta 
jxdiceei daacs.tlMcqntete emptehf 

■hPUfi^ 7 fltltl 

txsptanatntafaxacr Ite infartae 
9 >ptdta riagis fantaccdbH rripabto 
qoarcqate qi podtontnadiqr pto&dc. 

topoadam fariantor .4J.M.tlknc 
btc per prcinaan nem % ebf doc .1 poftea 
dta^podta teqnkn txbitfcatcxcc 
dentit tcetfi refeccta bibito ad qufcati 
ttnpod» i locir.gtaLapad antiqaosuC. 
t® M • con haUne^c legione nide £tofcai 
tac4.ixfcieaocan. 


GpTnrpi. 

SUtteaatni iabdb'Ic kfaric 
retaxant* ferncrittoranictri 
qnod pxfttocntnt.11aa fanat 
k ftnaaac onaie baoroa 4 
pre^pk faapcretot i aan$ ccfartaroe nfi 
cionoec oMtaemafctMoepBcfenierri 
pdbikejf^x qtsoB.ca.na.I.pcaa.C.dc bie 
qai non ta plc -fti lp i tat lino.*. £enon 
dndbna taxat ofactfircr 1 ege coflacmca 
apdndpio. Tlim enn ire pri&a 
Muatr i donor Uw taxat teitare 
ntlfcattoi ede in nancta mUdeat armo 
rnn quotidiano excrete ad bdjafc ppret 
nti.nfltocaCoctanStouilctMifttdhi 

dboBctomparwpl contra fccpaaacop 
torint c rini h a c nH tanfaua capitcpL 
rejBilU^)rftort«.f.in fadlo. 
SbftincrcocfacntabaQofailQraaniniU 
uncaftolnnKrcinonbqnclfai alte non 
laria^ntMpociaJId daRcacananon ac* 
eedmt alfeqaito nite t dos toUIcgla 
nndihintiocrcjBflU.ncnondtore.Cd 
paocnfJ.odtoon. Hon eant prtd» obi 
niUtooti tanpcqoonltoMtaccctiajaU 
cnononmokfturi &oftnon faqniftihint 
iaOto Ib Rgnh nU AidnoOiftrobatconni 
boin paterna i abi €x bareditatcqnenut 
bocaot cabidactan cftnc ftndtocokorca 
ndbttoadooecntlrebabiai4f.dc acjnlU . 
nditea. Mandra ^faciant' acot-ria 
in aiUtr.tbnao ot non fat n ego d ate » . Htc 
jppftctiaaranicnQM perpentan principia 
9 "wttc w rd p u H .caab non cainbk.5tcn 
cataci cingat. 3teafttanaXnot» poblica 
tabet da in bradwaioApi v inferii i poni 
LjiLCtf (fekLki i naSdiop t (cdbl 

OcbiapcrgjtainoUjxft.ipcrplo.bira. 
bdea ioAiOctintina ddcgb W 

q4Jnx.|*ib«i aqbMUXUocdU. 


39 1 


i 


Cap.dc. 


DdtoteoaeanfadBjtortka 

dare cqnooinlfeaMCjctaa pw> 

Atln (hd m ptru l mfi it 
&f ia aftria retinere od amoran cnrd. 
todoacnpdaccrcadopaapdoatnipKotti 
i n w tann aoaiittcrcdaa cap b rta noafafcl 
pocvigltoedrcoircnrncatadoai conii, 
tqaan intende Urontatoa andfarc Indi 
doron ddktacnftiprcqnadaa conH 
tenatdtoetdfeBdMoabifaicaKlMc 
btedwJxAtandfjkrcnfta. Bd 
dnacdan^tjnctoAdnnioiinntiBflr 
ninb ripas Iqioacn ponere. £t * onofno 
mlhiiqaM 

% + rrt pd tog -o cJo » Meato M ptpqj 
ba inferioribus parttas loninia idtocat g, 
nktot.‘bcc fadndXdc rc nliL inpcntto 
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3d ipftua etiam officium pertinet caftra po> 
nere obi ligno? pabuli aque copii bibet nut 
diutius comorandut fit loci Yalubrita9 eliga 
tur mire fit uidnueaut atrior locus quiib 
adueriariis captus pofftf efficere. Confio 
derandum etiam ne tcfltentibus inudari con 
tenent campus boc vegetius de re mflU.i. 
c.rr. 3d eius etiam offfeium pertinet fm 
nume? militum caftramentarl caftra ne ma 
ior multitudo conftiptt nec ne paucitas in 
latioribus ultra q> oportet rogat' extedi.3d 
bonum etiam ducem ptinct in quo loco dix 
micandam eft nofccre qui quanto fuperio* 
fiicrit utiibt iudicat q> 6 uictotisj ti peditib 1 
fperat contra milites boftium loca in eqns» 
lia afpera montuofcs xbet digere.&in aute 
econtru loca plana potentia neqtliluisncqt 
paludibus impedita.bec ucgcciM.iii.c.riti. 
te re mili.Poc ad officium ducis pertinent 
ad fpeciaiem magifteriii militum ut.l.magU 
fterie.C.K iure om.iudt.i.l.i cola.tere mi 
li. ponderaretis; dux txbct omnia que 
funt in belb qne (uut caufe uoluptatis ordtt 
ta Mffnrc ut peregit publius corneis ftipb. 
i alii imperatoresefficiantur darii noav 
licati ut noftris legitur in biftoriis marime 

10 ualerb in.ca.oc militari difcipiina.Cira 
multi enim debet elfc doctus imperato: bo- 
fies fcrire.prefidia agitare nibil metuere ni, 

11 turpem famem bptme; i eftatem iuxtapa 
ti bumi requiefeere eodem in tepore in opia 
i laborem tollrrare per falufiium tugurtio 
Jn primis impetatur fcientis iximillirarts 
tebet pollere ciccro in oiatione pro pompeb 
Unde uegeeiusde re militari dicit nullus e 
quem oporteat uel plura uel meliora fcire q> 
imperatorem Cuius toctrina debet omnib* 
prodefle fuUectis.Tlam turpe cfi patricio ui 
roignotareiusinquoucrfctur.l.ii.^. Gerut* 
aut<mfulpicius.ff.de oiigineiuris debjee 
litteratus. Hamfolicneeft dicere Cato q> 
plus rei pnblia piodeft qui difciplhum mili 
tare confer t cum Itis. Ifam' fecundum urge 
cium xiii-ca.iiLlibri bonum imperatoicm co 
uenit nofcere ipfum locum in quo dimicadu 
eft.£t aliauide dcfepbus ibt. 3tem ciccro i 
matione pompeiana lic loquitur uirtuteeim 
patorie uulgo e(fe «illimantur fc; labor in 
negotiis fortitudo In periculis, indcftria in 
agendo.celeritas in confitendo conftilium 
in prandendo. 

Capfm xx. 

3 rie autem puniuntur mflkca 
ut uirk dclinqmit.nam ut con 
mittunt delicta pzopzfa aut coia 
£t in proptiis puniuntur pena 
militari i aget pena gradu fepe mflick ut.U 
it.ff.de re milita, punitiones autem funt 
pecunia? caftigario. fniurioru; interdic 
tio ignomine mifTio ab exercitu miffto grad*< 


tieiectb.7n metallum aute; ud opus metalli 
non Deputat fed Oecapitit non enim pro mi 
(ite fed pro bofte repbtant.ff.de re tnfli.Lii. 
£.i.i.$.tsqui.i.l.pditoK8. Capite aiic 
puniunt qui ppofito manus intulerit qui in, 
obedientes fuerint qui fpectantibus ceteris 
prio: fuga; arripuerit exptoarores qui fecre 
ta nuntiant boftibits qut metu bolbum inftr. 
mitatem fimuUnt quikomilitone; gladio vul 
nerauit qui fine aufa fc vulnerauit ud moa. 
tem fibt confciuit fecns fi vite redio ud dolo 
ris in patientia. Ilam tales infamia nont 
Per vinum autem aut per hfciuUm lapitis 
militia mutat qui non defendit ppofttum fun 
cum potiat capite punitqui non potuit ipaj 
citor, "foec babetur.ff.de re miliX omne 
delictum i.l.iii.ff.fi. Jtemqui explorato 
re obuiauit bofbbus inGftentibus-jt de fofTa 
to recedit capite punitur etiam fi rem bene 
geflcrit.ff.de re mili.l.ul Jtemftcocinu 
uit atrocem feditionem deferto: temge belli 
capite punitnr tempe paci» equis gradu r ts 
petiit' pedes militiam mutat .ffje reimlita.1 
non omnes Zamen defrotes pnmendi funt c 
qualiter f; baberi debet ratb gradus ordinis 
ftipendio? i aliarum circumftantiarum qui 
excelfit pafcui comcatus ut emanlbz uel Oe, 
ferto: reputatu: babet' tamen ro quibus tar, 
dius uel citius rediit uel fi implementoalb 
quo.ff.de re mili.Lii(.$.fi.i.l. qui comeat’ 
i.Lnon omnes."babet etiam ro ante acte 
vite. £mafb: di qui diu vagatus a caftris 
ud ipfa rediit deferto: qui jpiuu tempus vfly 
gatue ad caftra reducit .Uti.reimnfor.lf. co 
deferto: fi in urbe inueniatur capite punitur 
alibi fiet prima defertione captus iterarode 
ferat capite pumf.ff.e.ti.l.non omnes defer 
torum defuncto? bona confifcatur.C. de re 
mili. Pondera q» aknaffe arma graue eft 
crimen i fimilt eft tjfertioni i bac (i omnia 
arma alienauk. Si &> tibiale uel bumerale 
alicnauit.vbertbus cedendus cft.&i Vofori 
cam fcutum i gladiumdeferroti ipfe eft liTie 
{.quicometuslpacium.ff.de re militari. 3n 
omnibus que bic dicunt per panum meum, 
parandum tamen eft tironibu8.l.iii. §. ff 
plures.ff.e-ti.1 toJ.qui cumuno.$.fi.e.ri. 
iterato delinqret ic. ut ibi. 

Cap.xxt 

£d quia dictii eft fup in.c.xvii. 

prerito ibi ulterius eft iridendn; 

de aggregatibus ic. in fine cap. 

9» fortitudo uel oires i arma 61 
dmt bellum principaliter •»quia in iure non 
difentitur natura fortitudinis expiicirecx^ 
pedit 9» ipfius natura aliqualiter explicetur 
i permodicas queftiones cum quibus eius 
natura concludatur. £tquero primo an 
btitudo Iit virtus moralis i apparet g>nd 
Ham fortitudo eft difpofido corpalis ur.l.i- 
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C.de ttbkt.Ii.ni.de bto 9 no.infa.l.atbktc 
rt.ad.l.aquiLquaactione.£.rtqnisin colla 
catione de pog.in duello .per totu.C.degta 
diato.l.i.crgononcft uirtus motalis cddtf 
po&tio corporalis differat ab babita fea dilpo 
(itione anime i ftc infcrlot gtadii.de de peni 
i rcmif.l.cnm infirmitas xti.q. Lptccipim’ 
xxiiiuj.itti.fi)5abC8.C.de facrolanc.ccde.l- 
fanet imus. ©ccundo ftc omnis uirt' mo 
ralifl eft ooniectatrix in partionibasi opera 
tionSws ot ptobat pbns ii.etbko.Sed feti 
tndo eft conicctatrix in medio ut idem pbi. 
ergo, tercio fic ^ non eft una mrtus.nd 
eft uirtua jtmmo uirtutea. qt piuralia loeu 
tio at» ratm» dnotum manero eft contenta. 
ff.de tcftU.ubi numerus i regula pluralia, 
de rcgu.iur.lLvi.£t confirmatur per dictu 
pbi.pt imo dencotnra.Tlam eadem eft diffini 
tio ptopoationia i unius propofitionis <p tb» 
titudonoikunautrttt9ptobttticminot.nl 
una uirtns opponitur duob 1 ultiis extremis 
ut xllduicpe de confiie. ex pte. Sed fbuti 
titudini opponuntur qoatuot'extrema fdli 
cetintimidkasitimitastimat landatia. 
•i defectus ioaadendoqui eft ignotitesut 
ptobat tex i etbjOppobtu ptobat pbUiutbi 
tbrololutione queftionisdt adnertcndnm 
fbttitudo (umitur cquiuoa pto tortundie 
que idem eft g> robor corporis i fortitudine 
que eft uirtua motalis. prima eft 'potentia q 
quis poteft mouerc ntjncbat pUie ptimo re* 
tto.nutraq; repentur in bello *t fiefump 
ta fuit generaliter cum duri g> fortitudo lioi 
uires *i arma fundant bellum cum utrae# re 
quiratur fcd oe ptima que eft robor corporis 
no eft dubium <p no eft uirtus motolispfiu 
pta aUegBti.Std ce fecunda ptocedit qd i 
illa eft uirtns fecundum quam nos bene ba~ 
bemus circa timorem t audaciam in bdlids 
pcricuiisioeifta ptofcquamurqt ptima eft 
plana in modia i compotibus. fbrointd* 
lectu autem fottitudinissnbnc eft attende 
dendum ^ in audendo i timendo contingit 
exercere ~i teficere i utrobiq? male agere. 

Contingit *i medie fe bibere i (fc uirtuo 
(e. Differt tamen audetis» timore. Tlem 
andada eft pulio appetitus irrationabilis fe 
eundum quem inclinamus ad agtcdkndnm 
tcrribiliaJCtmor inclinat ad fugiendum i q 
libet experitur in fcip(o.(ed utrae# contingit 
bene agere i male.Tlam fi quis ukfcret cccc 
armatos i (olos aggtederetur cos. male cir 
caaggtefTuram i mile circa timorem ageret 
©icctiam in timendo quis «cedere poteft 
at exemplum fi fint centum bomioesinagut 
inoubkantniiicentum ifugaitmalecaf- 
©ic etiam no aggrediendo nt ftuidcritlpo 
Uare ciuitattsb non aggrediatur male agjit 
£c ftc mdcscxcclTum in no timendo cum ex 
pedit, in timendo cnm expedit.in aggredi i 
do cnm no expedit in 5 aggrediendo cu ex 
peditJfttfic babcouicia extrema audacia *t 


timorem i ntroblc# gradum ut fup*a.Cllteri 
use notando g>dbicuc# e tepire cxceddcx 
tremop viciofum i vitnpabdem ibi eft repff 
medium bonum*i laudabilem qficffct totum 
malum i vitupabile. lUm pofletOid g« 
Defectus eft vitupabOis. Ham Defectus 
Dicertt Oeftctns mali-t fic non foret malnj 
£xpeditigifq> in medio fit bonam adimrc 
(pectu vnum Oicar milum excedendo aliud 
Deficiendo. Bt bis inferunt Due queftoea 
feu due concluliones p Mutoe qots. fotima 
g> fortitudo anime eft'ftus moralis. ©ctia 
9» eft ^avirtns|batui; ptima. Tlam omnia 
bahitnacUcfiaus medii laudabilia eft ufrtna 
motalis fed fortitudo eft buiufinoi ergo gbaf 
moiotp locum a Diffinitione qncargnmcca^ 
tbeft valida in iarc.ff.oc reg-iuf.ff.t> polii 
I.uin prin.-t.Lbona fideax.ti. ©k autem 
difftnitpbds 'ftucem moralem fm ctbi..ptuc 
minor.Ham fortitudo eft babitus intellectio 
nus medti circa timotem ijaudadam otjv 
harpbusriii.ctfricap. Confirmatur illa eft 
<jtusmotaiisque genent in nobis inmoae 
ideftconfuetudinc i bec appellatur motalio 
fottitndo eft buinfinodi ergo *tc.jbaf maio» 
plocumacaafa (annali que argumen tati o i 
valida in iure4f.ad.Util.U fi is qtt quadra* 
ginta.$.qtiedam.ff.loca.l.rd.$.ope.ff.d 
ngnlUdifida.$^ierfKtifIime t.l. q fotma 
e.tiuq.i.octrabc oc bapti.oabitum. tbtobac 
minot.Tlam in actn beUfco propter, pericula 
appetitus fcnfltiuua inclinat bominem ad fit 
ga$ ut dicit pbi» ubi in bdlids vendiot fibi 
loaiiti t adaqnefuntimpetnofan fienoo 
inclinat ad extrema ticioia ^ tus autem qnc 
eft jwiptitudo appetitos rationabdisincliac 
ad medium *( illa pmptitudo generat ex ac. 
tfims iteratis aliae non ddectabilcm oparef 
*t fic non eflet virtus cum in virtuoiio nulla 
debet effc appetituum repugnantia ut idem 
|tasfcti6ctbi.*t patet ptima condufio vid 
liat 9» eft virtus motalis. ©ecunda edeio 
eft 9> eft vna virtus.Ooidsm boc ftc ^ibant 
rimor i audacia funt palfiooes contrarie 
fottitndo eft nirtus media crgocft tantum 
una conkquentk .pbatur.Ham unum qnod 
ty agens intendens ad argumentum unius 
contrario^ tendit ad remilJioncj alterius i 
fic 'ftus minuens timotem auget cotrarium 
'tfecontra.Cbnfirmtt uirtuttsmotalcs fpc~ 
cificantur afine feed unicus eft finis ergo 
unica eft uirtus.&rimu; pacet per tocn a ca 
finaU qnod eft uaiidum in iure a.l.vnius.$. 
fi f uus.ff jk confti.l.ultima.lf .oc occur-Lge 
neraliter.Coe cpi.*i deri. xvi. qxc. cnm 
certante oeappd.*i.c.*t ilxpusKiiircitt .|9 
ktm. Ham finis fortitudinis in bellicis c 
bonum corpoti i fi aTs bellat ppeer Incrum 
non eft fortis ^mmoauams. 31 ii dicunt aTr 
uiddicet g> timot i audacia non (nnt palfio. 
nes contrarie boc pbatur (ic. timon au^ 
Dacia ft compatiuntur in eode refpcau eiuf 
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bMrirqngnantesprinc&odks^mnp^ 
baiasmpagruntk coJTr iitconrincntc.Ttau 
ia incontinente appetitas fentitiunsindist 
in excefiinu ntpstc in otdinatum cibum po^ 
tam ad aliquid fonfle.ltaio dictat iliod flu 
gfcodomntuociuii? incontincntcnmdtl 
teUectua .1 rado i ptoprie continentia non 
eft uirtus moralis foimata.nam ut Iqnit i de 
pWa inSiirtuofe anima couibnat. unde cum 
cxmoleisi frequentias acribosm appeti* 
tu fcnlttiuo firmati herit pt o m ptit n do qne. 
dam inclinans ipiam a p petit u m fcnfitinriin 
bonum i confotmiterroi tuncpjoptkcmr 
tns. Jnincontinenteautepatenseftbtc 
rcpugnantu.fcd ibuumcit appetitas Cenfiti 
uasnecilsdidtnraidam firmatam donec 
cx frequentibus taibos in titumartaeutrit 
inclinare bellum fpiricuait humanum loque 
domoriliter. be repugnantia etiam 
tur apfos ad roma.w.uidco aJtumJ.repo&. 
nantem legi mentis mea tranlfnmpte xxxii. 
q.vl.(cd penhndaM deConftLnam cocopiC. 
dentiam t ce boc fpiritnali befloloqwf gu* 
gotins xiiii.q.lmfi bello. ?nbicsutc$re 
pugnantia ab adoWcenria reguli dt melina 
tio in nulum.TUm omnis eras ab adolefcen 
da ptooaeft in malam gentfis viitca.titq* 
Lomnis <Tas4r ritio contant multiplex 
afltgnarClbaima qt malus p8c qnis per fc bo 
num ootem tap giatis.9lia eft ptopter tomi 
tem origMUs peccati impelle tem ad malum 
Slia qa faciiiosad malum bonum. Tlam con 
Udt in OKdbcflentialiecr. nicta autem i ex 
tremitadhaamd atrdtam aut trafitur imica 
uia.Sd extremum aatem mutdpicr.Blia qt 
plura fnnt impedimeta boni $ matiJUis qa 
non It bonam nili aiiudicio ratdnis. q ado 
Idccntcs param algent paopter dfiufcatioes 
oagsnoram cotpotalium JEt credo ueriotem 
radoaem toecoc bello fpirituali qtf circa 
plura pdfit tractari. fcd pzetermitto qa traf 
ttnderent metasioris in quina minas qui 
pcffiWe(itintendodikedere. franfeoai 
paoaduomeo nrationesaoe bicallegantur 
per eu qaare adolefcentia litynagis prona ad 
umlam $ ad bonam allegat ctii ptoaoos mc 
nsinptdbe.cle.in.ii.iiamglo.ibi dicit q> per 
fcntaalitatcm appcttouKCckctaUia cotpoti 
ifngimaBnociim.i ponit ettamptoao 7 me* 
in fbc.gtcgotiano. 

CapTm ix. 

£rdo tractaturas fam tc bello 
umneriaficotpoteli.i ipiustrac 
tatuam explicabo p qones.ptimo 
qoo raro:tui inductum fit bellii.&ecodo 
qoibao liceat indicere uniutrfale bellii. fub 
inngendo contra quos.tertio que fint agpe 
gatiadxllu explicando pmodu ftueacrMid 
to9 1 iUidtoe pfbnani belln aggtegatiu. £t 
fotmindo qualdam qoea circa ipla. Dtoarto 


que fiat plbne que accedere perti ut adbdbi 
£t qaid o acddidbae non afbrktim Onko 
tebis IpoliieqoefiunttabeUoialiis gfnfdi 
qne in bdlo fiunt. &txttp modum tabulc 
pinftrnctoecanodfttOe qndfiooib* con» 
tingentfbas materiam bdU nbiciiqfin eotpc 
faris ciMici tractatum fuentptfmi toc. 
remittent. Opcreptedncft utfequamur 
dmifoaembeHlvntaerialwcotp^ traditi 
P panum meum biega cius otdtaifcqbta’ 

,Ca.x. 

£deo ab ptimom. £t ptauo firo 
qno fanre ottom habuit bdld 
ncrfalc. GoToiur dtafaoT iuf 
gentium bfataout jsbac 3o.M«M»imo regi 
tUdnrgendd.fi. teinftt. t inrc.1. ex boc 
fanre. bixig>bellaattulunt dre ofaino 
ufafciendum eft g> bella nedum dflo pmktt 
tepmmopofidneconcedentem introducte 
faut-ibocbemonftrartpoteft. Tlam omnis 
Iwifcas tendens in bonum abeo pofitfae ne 
dam pmWtae carinat JSed fkcaltaa belli in^ 
dncemfi iufti tendit ad bomi ergo abeo poft 
tinepaenit|ihaf maior. Tlam omne datam 
optimam i omne bonmn pfectam befiurfam 
eft beiccndem t patre laminanu^aceuUq. 
i.^ pic.lbtobaf minoi- Tlam inductio bd 
li iufd n bc&um iulbim tendit id bonnj.Tli 
tendit ad pacem i qnktem tninerH boc 
bat aactotitttt Sugit ad &oUifkKinm Ite 
inqukns. Tloncnun bellum qoeritntbd 
lam exerceat ledbdlamqaerit at pax 4rat 
i fabdttfifto ergo bellando pacificus ntcos 
quoeeepugnasad)»cis atiUtatem tinccdb 
gducao-lxc babcr.xx>ii.q.noii. £ftig U 
finis bdli pax t traogltttastniaerfi ergo i» 
fcrant adeo originaliter i pofttinepneniiliu 
Confirmat nam omnis actos panitteP nudo 
ruma deopoenir.©ed indoctiobeUiiofti i 
pnnitiuusmalof n rebellium ergoabeo po 
fitioe puenit.C>tobif maior. Tbmfcribtf 
mibi uindiaam i ego rctriboam jpoer.xxiL 
T.xfin.q.1 ?tem cum in puenais n aUbi 
mea e tlcio i ego retribui bcutrono-xxxil 
c.ad brbte.xudjro.xiiii.c.l^obatur minot 
sut.&aguftinitnfmonc be puero cctnrioia 
xxiii.q.i.parat* i .non conipiendo pnuno p 
hanc inductionem concludi polT^ tbedogicc 
be necdTarto in uniueriofbtc m^os n ttbcL. 
ke. Tlaln maidbti biuine inlunt acf pte 
miatimbonof ipaniatiuimalaK atfcriw 
JnteUecru bonum, ic- £ancilbpMnblb 

portet (ac induci pofito actu nccdfario ponit 
obtectum terminatiun^ illine actos boc pba 
torp^ba pb3oiopbili.ii.be anima. Tlam 

pofito actu Ttlionis potat obieetnm uifibflc. 
3tem*( actu auditionis pofito ponit obiectn 
•adbite pofito ergo a ptrocipio creatois nui. 
bi actu punitiaobi beo necdkrio ponit' ob^ 
fcafi pnuibfie *t tale eft malu ut ^dian eft 
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Confirmaf primam piindpak. Umomnin 
actnspqnemtollk nocendi facultas abeo 
pofitinc paenit. Sed indnetio bdtt iufti eft 
buinfmodHRobaturbccatf.aagjic inquit- 
tisbdls geruntor nt ad pietatis inflicte k- 
attatem metus confalitnr.Subdi t . ni cnm 
licenda iniquitatis capttur-ntilis nindtnr 
qmnMcftfcUdns felicitate peccandn$ q 
pcnalla nutr i tur i mp unitas! malaooliitas 
ndot interii» bcftfa reboatur."bec babent' 
xxfii.q.L&at.per boc. Confirmator omnis 
pottftas eft a ceo ttbente nd permittente. 
£rgopottftasbdliaficptoacnitfcdnoa(v. 
Inm permittente, fcd tabente ergo rabente. 
pMbtfnr pantipaUtcrfed ramuxiii.tranfip 
tine xxiau).Uqmd culpator. Qsid pluri 
nam ut boc patet inipcj^eniundi&encraria 
ndnM. 11 amaprindpk>creationiainndip ((9 
ad ficapo» noces® per fdpmTfuiemiftro 
malos malos exterminabit nt patjtscbajro 
nlamecbiqaWdOTsliisrejjib® ntf^ 
bknr gene.iiii.sxvtii.ca^Kr fe ergo bella in 
dodtpnnidaii malcanm exterminari». 
3nfcrtnrcrgoeep«cmi(%bdioiure duinoi 
docti onginaliter figuraliter, jmunolwtt 
cononftrari pofct.Tlam inquiu nt n a tu rakf 
bx eft parma mandas t fic fit «ternario I 
poomundo(kin totonoincrfbbmiUtodine 
tracta-ut inquit phi* vili.pbi. *t in rcgkrno 
naturalis capoiie bnmani coftat q> ubinni 
I® eft bomcawnexceflns nulla eft rebellior 
pi^ifwornfrniimt sit Ixu 

w&mctccihQpf^ inadimtm rtao 
nem tunc pugna natare tendenda in cSfcr- 
aadoocm contra exedfum tendentem in ce* 
(tractionem v in pugna. afiqnido fufRdti» 
taralis potenda ad cotrcctionen rcpugnsn 
deliquando (ft impotens propter cxctrtoj 
moebi i tnne eft ep® cxtnnkco remedio. 
ntpote medicamine fapieote nataram neneni 
repugnantis cnm moibo. ©ic indirecte in 
magno mando.llam aliquando in regione t 
plaga mundi mfil® eft rebellium txcert® ! 
tunc nuUa pugna jmimounifoimiter tendit 
fefagnbcruatrix natari in confenudone 
BUqnando eft cxoeffaarcbdlinm tendentia 
in teftrncdonem pAcraadonie i conCnrw 
donia i aliis placariomb® ntancnoocft 
op® bello nec medicale oenenofc. Sliqfim 
tanton excellit motb® 3 >op® eft medicale 
wioiobpateiMtcfiii^ 

Attale medicamen eft bdlnmeradicadanm 
i extermmarims nulo;e. EHc igitur in poo 
mando rcamru ppeer defectum rtntts infc 
rimis ad medicumqcquipal remedio ejcol 
6coivcnenofe.©ic in magno mando gn» 
baiutot generalis qni eft aldlfimw creatos 
r eft memcusnnineii tendens in ipfins oon 
fcraatfie i gabenutdc cmn intintim cxcrc 
nemnt bnmoeco tendentes in oeftractionem 
«tmnerfindpdacinrdcmXnidacxceiflaat 


monarcbie mnndane utSf re m edio bell ico nt 
exterminet vicia i excdT® ut diferofia re^ 
dacaif ad terminos tempamentifet fient in 
coipe bumano ifti bumajKXcdl® fiant cnv 
a mernbaa linguis emp to b nma ni i edi dit> 
croGabtfurgit aliquadoppter bumotesvnP 
cxocffamnqilqf alteri®. ©ic in «nmerfo 
fingnlas regiones *t mnndi plagas que fnnt 
mdnb» magni mandi finnt bis vjdoqt «jc- 
cefineqne repugnant ipftusgubernationi i 
aliqffinunoalitf toalioPmu(cio£ narittn 
teon fic contingit plagas mundi infirmari 
ppter ticioip exedito que qity fic excedat 
g> opas eft medicamine eradicati oo quo era 
dtcabun£aUqnadobom cum malis ficatmc- 
didnaeudlit edam mixtim bonos cu audit - 
ymmo ppter Dictum exceitum pcnk*cxtig 
nit nt mols contingit eriart inungabribi» 
fappofirie qtf pates ex fodatis nam itgione» 
infinite ppter boc funt penitus extincte t 
inhabitabiles reddite, 3nfinkapofleotre 
citori exempla "boc idem contingit in gene 
logiis i in regiminibwqmetianvinJiiiit ut 
pcnitueOefidut. £t licet bccfat dico 
ficftgaraTrtsBncntmtipe Icgb dUoti^ 
rifimctKmooftrint. tlomtttkgiigawf 
xvx.c.ppter excellbam moabu (bdomkl)^ 
nfuscftmedkomiuebellicoieradicatinopf 
©odomam .©oboA.©cgar.’i flealc.licet 
dne perirent ppter vicinitate utt>epc.dli. 
€.ted condnoo i.c.clici Oe excct. ptdo. n 
in auUKnoo htxmieni totra naturi ciroi 
fi.colT.-pu. tMfent induci inndera exem 
pU ce iftDcdim medicamine bdlieb. 3ofae. 
viiix. TlamlbiOfoncfteriubctad 3e6sn 
none ut oonftituat Obi rttnxfnm ufidiaei 
inlidia nt tabelia to rea nd infidiandn bcAib* 
J8t3uguft.inlfinoqdnumfup Vbts 3o(ue. 
Jufta ante bella diffiniri (bkptqne rldtcuf 
iniurias 10dictof cxcelTus. £t inbditgeo 
nd duitae plectenda eft qnenel nindicare 
neglexerit qtf a &ie impwbe betum e.©ob 
ditlj boc gen’ belli fine dobio iuftum eftqtf 
impoat qui nonit qnod cuiqi fieri nbcat.n5 
dicit permittit pmmo imperat. ©ubdit in 
quo bdlodnxcxerdtusueUpfe populne non 
tam actoi bdli $> minfller oc< iudicanduse 
£tfic dare ocmonftrttur oeum *i medicum 
altifilmumconkruatoKm unberfi bdla im 
pare i eradi odicta.T^oc tabentur trAfap 
taxxtitqilwminusWler.' Debocct 
bello *i medicamine eraducatino fcribtc na 
cbabcomm v^a.*i tsntrono.cap.ii. ubi ex 
nandatotsifiliiilradbdiagdlcrunc cotrn 
quod tf iPw traa* angtuinliteo 
mu.£tbabeturtr«B(T*iiptumxxiii.qjUa 
notandnm.&anets boc etiam licrfeiturin 
ificumv.a.ubi elegit oominue na» bdla 
loquitar oebb (fradkflQdbos ukbnmci 
cdTns©cribitur cdim ^iak cxxx.i bellio 
Mpniecxpagnabat ioptnr d btocradicitiP 
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fattmbu *t bdltti) Stftof yttt* 
xx.ca.»miiMB eft mccu tw$ bellato» ; ye 
itmief 


firmitastsbOtattenimjncbri qm»»* 
bene mcbamtur a *£<**« 
dn&oeft kronimi 9 bmni mciofi OCernrf 


monbttd qoo mamna uircw» u* 

frnrwr iibocfiebeHow«ficttwvlDecbi 

hfi ff rf triii.a.iii.a.lqawtetiO»fl n ePcc 

tncratcmonlb-itMrlua^iiebroMjci. 

dicit 1 cominus feni’ qulncfcit niuttttm 
tomini fui facit <figra pbgis n^ttf« 
ds-Seru’ autem qui fcif notontate5 wn» 

mfmi non facit digna pbgiauapuUbiLex 
cedeiwigltnr.retijA plagas a tonui» .bec 
fonttrwwumpta xritLq.v.et inndictB* 
t>ic legitur 9 diae 

momb nuum i igne dwinkusimpctrra un 
rMOT^a.i-Crmndktairti^xxiii*^ 

©icfoibiar *««fe ttwpoxgetg w t g » 

iiii.regum rpHi.i.rpl 8 Lc«. ©ic fcriwur 
a> uerbam petriepTonim prindp» ananiao 
i axo* cius tr^acruntiCtou ttu.cn. trtnl 
tumoriue bibetur jrvii-q.i- inanias xtiiUj- 

_ ■ ‘‘ •- -—- Nj Iw kjflrt rfaiiif 1. 


tioopalcbre loquitur g^ine ad arme 

dim franctHJW reginam fic iwMknsnefi* 
nonxredunwtfmneelclBiM Womdjiw 
lerotomm fine aedone comota bdli peftis» 


terrenae quos uuiwj»*»» »• • '**rry~ 
ntomCopKceptanonrewcant xxtikq < v« 
(i quos inquit nonna «orniO’ ad mojdcnma 
leficoan5padcrfanlnerectt(fl.xxM»/Diy 

fhetiaaqw lege» acceperat a «ominocul 
totes Idoli wtoepwWntcx^ ««ilea, 
fg amjjd etiam mandato comim agne rtgcf 
j««kLnMinfrdftnaiiid<iiti raram*. 


utnecmnmuBn m rriaui iowua»i 1 regam*. 
^.tranrtumptabJbaitur 
bine apparet «Ocnunus crtim egipw fuicti 
busf&fit exodi xiiiUi. Jfrabetorum 
cadaucra ptoftradit in berano.nume.xiiii.c 
tranAumpca babentnr ixin-q-v- quid ergo 
rlnlimta portunt fuper boc «monftrando tn 

dudexempU «teris luouelepsdiidne. 

Scd be c fortidiit .ut ex bis enumeratis W> 
fidit concludere bella «igmaliw «tusto* 
bnWeexinredimnoinon folamcci podU 


Itone rmmsn 1**«-«*' jr-— - 

nat« i medico uicioms eradicatino pjopter 
tlntemh mundi con(eruadone5.£t cum m 
bunc finem tendant bellica remedii ot lupa 
dare dictum eft. £>raptcrbmc autem de 
traTtam *t uicionun multiplicatum cxcdmj 
tn uninerfi ocftructioncm pMgwdicnttj e* 
f-nf irifl ippiret altirtimum creatorcm tempo 
ribaa retroactiei boc eradicadno remedio 
ufum Adite. lUm regna *i mundi regimt*. 
na quam pluaa penitus cneruata ut quam 
plura remiffa qmd« trovmarm aflenfti 
quid ccgrccof Impio Oradoeromanoium 


vhinerib pomiido partcsltalfc tempori» 
noftrioftbiunt! fubiciunt examini medt 
i»"» parat alicubi mmota tin a a l i en i eradic a 
tbucxerdtateoad fimum quotus bibfrudi 
i»*;, f nn f falUrm imrtm txxainam cfcunmi 
«pocratb 1 tapborttnottbiic regionem tfc 
duxit ad motnmntaitidrunno con0iam ad 
Ubcat medicinam ntcnhmbnmdjeeinqnato 

T qualia tempumentoplus eum qui explent 

tudir iuut iutta toctrina 

duTdem. txc amem pclalio nldelket q> 
bdlapnemanta tMopotiflune *M»igii»itff 
eanonftriri portet ateoeooWnemakft^B 
vniiwmi 1 pixtnominifterio. tl^altill» 
musomnkm creatoimtdiante cei eftima cbt 
na in banc terreftrem madanam imtnraute» 
opat' fcd fupnatnraliter imediate ubi nuit »pi 
rat 1 inflmtCed naturaliter Hoqm» Wctmn 
pitUftmi pbit>»imo metboniftce 1 foceli-ne 
certe eft bone mundam contigonm erte lupio 
rib» ladowbao utomnis ^<tuo inde Kgaar* 

fndnitaltiifimnonBtaratrinbcc inferio» 
nedhntecdcfti! (pericocojpe. 3 Hadante 5 
totum cotpneopat mediante mota i tamme 
ntinquididenipfcus. £tquiain ipMtot> 
macbinaceleftifontptes Wnerfaf'«udmi 
influendo utputa iepatim nirietateu ftellap 
erratium i faafdinerlitaoaqBlbnB jprar 
narkuttm naturan»5 1 motmun oepam 
effectme omne genitam 1 conuptiWe. 3 d* 

drcoqneBbjconffar^^i^Wnqr 


S^Sodnper. fcc qnofafa inta 
tur^oim repng^^_^fe"*« i ^ 


inde «kntjnnmo expkntiadoat 9 «*or 
«lifbanitatem iwftomitatc aipectuuu tpe 
nttiuitatis infurgunt inter boorince natiara 

ked3ect6co n nakoinMcitk.1>ocglitt 

expitHamqumOiligetftitum cum uMfftt 
mdiia mentio poedcdbuai Reornobabebtt 

luiDis oc wcritis pacccdtriboa»&k wtcr ct 
«ctto! vUosi coftra Infurgunt Oilcoea 
wuralitcf jjpter vnifemicatem i dtffor>> 


mKicem „ —~y 

eorum i fic infurgunt odio i bdlocc uifln 
enda aleftU Sic t anHdrit 1 paaa 
inter pjouinciao. laec autem cekftw 
natura mediante motu eft ptoductiua gene 
rationis *t a»ruptionis i bio tnknojibooim 
gumenti i diminutionts ne dum unguant 
RupoOta ymmo in finjpdae mundi plagao* 
llam.ex bac fuper na natnrapdagc babttabt 
Ico i econtra iuxta doctrinam pbirabi mare 

fiet aridum obi aridnm fiet marc£x boc nn 

tutarum repugnantia t dilpofitiooumex? 
rixe contentiones n befl* particulana i n 
niuerfalUinfurgunt baepwpticr motuum t 
afpectuumusrietatem^aedam cxmtatque 
d^m extiognit i quedam depaemit.ipntat 
mundi regia unicerW» -t palticularu. 

£c bec ocmooftrari poteft. Hampofitaci 
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bAdtfpJactiaaalkabacIflcCtaiaeccfle 
eftiOaaiclficcttfpJadattaJlk aliqnodex 
trinfcam impe&»entt»pdactiooi 8 .©s 
mtartakftbptinef dMotnafr nutat af» 
pectaiipfiiwptcaGintOMoiBKsexiutaf 
teinflBfatotrgontaflccftpdad hoadfcc 
taeitpognintesicttloinescvaaoalk^ 
bipeiSnpodct. £tboc inferri podct at» 
tarattttrDcccdertcifc bella, nec aliter pu 
cederet aitariliter mandi gafarnadojXt' 
ft»tanKaUcet 9 >bKodcftia natari opere' 
tnr inbec laferfena nontaneo ot perfct <8 
recto fainrelk^baBuninopn^darat 
libertae « tftra attexo. nabnebodcno fa . 
xriii-q-iiti .1 aux rint 9 totpc 4 L.ii. ai. 
Beat enim t pfe d» factbU oed operrite ot 
jBiMBhini i—iiniri—rin qiir rrnqwi lilii 
cntfaadarialftraattatidlcitai.£t(lcpcria 
dfrtotawlB fa fchccftfr fajbitarlnUbaq 
Bcaton otm bpicu doarinlbi 

taraftiie. Stdqelaboctre cfattnb a fa c» 
fanflrtnracennha a farta non atari» dret 
fqffCt* 4 yii(jBninBlhi QiilfaHffari '1 

acnMcadnjMfeine itifectifa licet ex boc 
jdtfaufafcratarnoa toucdfaocau£HnaoL 
kftfaaatarateropereado. Jaqaofanc 

diaectribrietncaJoa? rebefloi*e.fcrtifa 
taucn xx 8 uqacfttev.in aptauri Waj 9 » 
bonam cft cKc ocmoacaqniafant atoteaire 
dd ia biaqai matam operantor* aanpcr na 

«T pff 5 pf piffri 

peeromanotumTpernSBoUoartgcajjend 
Ifan popnlmn ifirabdidcom defiriqacnti d* 
tidamnalKtaaadopanUtK pbcUc (cribit 
amtro fee a tran rf Mnpriac xrfu>.t.Jn aJL 
^riim pnwrkfa bbBttnn dtpumtnr n^* 
tarectorem ca.fi bereticnojLq.niui tex 
Ut.cmfai qtefttaciad.fiqaidptarap 
praiaommeanicrixtar (cribra doctae* 
n UA .&1 fete c5pc.t4tibant 9 ocaoa jm 
dpio ertinif edam t terrim 1 omnfaqacl 
cie fan tang c ttca ti 1 baniium iutari.ft>iri 
tulfat n$ ^ArfaaiHt t boc rexit p (dplBni 
pKcepcaOufiti tranfgrcdicnti poti impo 
Ut per (dpmfcaicjiieTcne^BokitdJi. 
pn 1 qaofefyaUoe ufquead noe.eempotc 
Oats cepit regere per minlftroa fit aoe fafc 
flridensBtdfagdbenudcmemtfdxt ibx 
rect«fa(itccqfcruntuniar<tere^t9iS 
»aW hoc darnfa ora ad Criftom qm fiat 
natante dominae. £ t ia aleariam poAto 
canftitaitpctrBm per Oo aeri* Caca pctr # 
ifaperbaacpetnmcdi&ahoccdcfia$mc2 
t tibi dtiu claaca regni cdotam/nota Uc. 
in nono xn4uxxluq«Lioqaitar.7tcin <U 
dix fcac dpeljpiri tBm fracta quowm remifc 
ride pecoitar enattcatar eia 3o.xtxadri 
moofbaadam 9petr»at capfcifmfa; dbfc 
petre pafcc onca ocaateaitiinocn. £tflc 
Botak olo dcai<p petrae poudict ornate»? 


dfct cepia» cteapatfttncIpfamtriLdLfle 
teraqne inbx ca.dtcaDtMrpptoaaammc* 
nae nabiptobeatar • 

Capfmxi. 

ftifccando <pl£Uo orta fant 

oregeonan nermen ?nacn 

9 Uat dicant fara 9 bella fiat 

MCiOQIICPI IbbhRIEUpII SC VUflOIIIBBuflU 

fasgentiamn benaogcmaa’ farifconfafann 
faJxx boc fare Jf.oehAi.i fare tfl credo 
9bclU*wnmhabBtrintnonfalam exegta 
tx natnraC bnaiaac intdligcatk t create 
paaaopnwtdiAtcrexdifpoatiooc natare 
artarent» non fetam tafiaentie fap ad» bn 
faaaoopnnaofapqnhftkiianimatie iit 
haatamtie ot flt aes dicere 9 habent bcUa 
crtnmo taren^i eoraaediitiagoit afare 
gentfam 9QUGffaMenntjfc*ttx.inJJ* 
^ioagentfamT.ffaa nale iJ-ex hoc fare 
fcBcUU.t fare t fanaoUaonakcam faa 
fjb.t.cfa8 natefiti boc fitteras Ic «Mfa 
cx(RbdpifairiUbaacafalUbet naU aneatn 
tft fato nilfa facKoatfo ad cxdafione» ca 
yirivrepagMatfafiicaAefapditSibocpS 
labaceado iafiqgaBaaatarawaaAnpBcfa 
baat ■ixria.Haai aqac fafitaateftfaairp 
more % CvCTir opo*r TepiwMiiuHB ondi 
fyn fc h (jiigjfc Aff f ti i t l g ictft «Wttl 
ria dpoBtai tbec^ p;infan tia bfa tx « 9 U 
coflisicscioQMtt ^pibd JocHo^t 
iwad ocoRoncm ikak0nta&r§kat 
ferjiU crotortinfitAcft indimtto 
f rtw t drrttfrr 1 ^ fntff IfftTfrit dictninc 
idptagAKtarp q^c^Mr<pvM8C|po2 
hpciktq^rocjpbifa IBniniainomnid 
OPNto^^pdiKtiMiMi niinoOcbatcdlc U 
ttcka ia fottiooe rationafaba acatarc^ a 
tero^ aan tpCt cetcriafit neUio* ot.ccaa 
fafenoKJaOepc.1 reatf.t.Uancciffl 7 ^. 
Oc fcrfftfifK - fffl f-i »Cabcc byy.yyrii.fjt 
t.tppteripianiomniiinflragiotej ioinare 
fiaric pdnaa at. U 3n peatdnm 4 f. oc afar. 
Gii^nitara ib<faxitindiaationemnakj 
ia cetoia crcatariaadqoeaky flbi cStraria 
pMfagn^aqiiantoaiaAfabocodiait in r 3 n* 
MUcnatarabKUemKnfaiUtflr patiet per 
fingit fappoiuaiiircurreado. tfam gUb$ 
bKinfefaiacxpitfiboccxptiacipiia nUfa 
bnamfaPinfiaimcftcrpacxbac (adnutiSe 
aafifanotdfaafrbabaitntambcIhBa. Cnm 
beflm at Topea fariptan eft fit contendo ex 
'orta ppttr toUendaw repngnantiam. 3n 
•pt ergo q» Bli contentio qoe otii apter tai 
teadaaoidbnami repqgaana coofcruatgi 
(KftmdamoiulktfbAwoitu sprtic^piis 
aaUboant fle a fare aie p* dftfagaiea far 
g eada ai. Scdftatfaidkcsbccaeftnait 
ttxt?qri<fiafccxfare0cR4)irl nbiadaer 
tmhaa 9 liat a fare ani iadacta flt Ifa ia 
ritaado natta droftifata aib fataflfacaria 
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ume inclinatio illa regulafp Oictami rSfe 
i intdligentie naturalis ficutdidm’ tn (in 
gulis actibus qui ccbentur bomimbus natu* 
raliter circnmfcripto intellectu utpote 
inclinatio ad cibum i potum *t coptam ifta 
bjminibas competunt mturaliter t tamen 
innomine rcgnUnter dictamine rationis qti 
non eft*in pintis que carent fllo dictamine. 
Sic ergo credo fitUfc mentem illorum ter* 
rajmdelicetq» inclinatio ilius indinatiois 
introducte a principiis na tur ali b us inforat 
ex iuregenturm.i.cx equitate generali ratio 
msintcUiguitie.Scdipfcjfa indinatiofit 
de ure naturali boc probat glo .in. Lex boc 
iure.ff.ee iuftLi iure i.L dLiufgcntium. 
Ha» gto.utrobi$ ponit (k ifts nutu fac itu 
telligit cc indinatione regulata per dictare 
ration&£t licet dicunt texti» 9 ex iuregi 
cum infurguut bdia no tamen credo fidfim 
dacarebdUuidtiU«»iiidlit9tw.iiiidin«aoi> 
nes babere oitnm a iurc ciufll t a canonico 
Hamiusciuik itus canonicum no dicunt 
aliam equitacem quam fit equitas iurifgcnti 
um.11am omne ine conii ftit in quadam ree. 
titudine 1 inde uis dictum i ur.Ldu ius na 
turale.Sed ius ciuile *t canonicuj funt rec 
titudouirci equitas iurifgentium. Sed (i 
addunt faipta rectitudinem iilam aliquale eje 
piicationc tunc dicitur ius dufle uel canoni 
cum.nam ius legale 1 ius canonicum babet 
(pecificarc explicare rectitudinem 1 equita 
tem iurifgentium quandocp eam cetermini- 
do ad uartoe actus quandoc^ octcrminando 
per uarios cuentusJxc omnia probantur per 
^x-inJqustiuikJf.DeaaftLi iurc.£amen 
dicit ibi textus ius caile eft gt> nec in cotiQ 
a naturali uel goitiumiure difcrepat nec p 
omnia ei fcnutita$ cum aliquid addimus T 
tetrabunns utri comunuius ptopruLLciuilc 
facimue.£ft ergo uerum dicere 9 bella fimt 
tsiure ctuili 1 canomco.i.tc ipfa reettudine 
quceftiusduikicaoomcuj tlec obftot 
textus ftattm allegad.quia iua rectitudo ni 
bilo addito uel extracto inigentium nuncu 
paturJEt fic loquitur itura ftatim allegata. 
Sed cum aliquid additum uel Detractum e 
tunc ciuiie uel canonicum nuncupatur.Hul 
litamen dubium quoniam ine ebule 1 cana, 
nkum circa bella fup$ dictamcn ratio» ge 
ncralis aliquid aDdant^xprcdictis infertur 
quo inrebelU orta fuerint. Ibiotuus me’ 
in boc.ca.tenct 9 bella orta iuncta difpofiti 
one nature naturantis no a iuregtntium Ia 
men bar.i baLl alii antiqui 1 moderni in 
Lex boc iure.ff.ee iuftLt iure tenent 1 iurc 
gentium orta funt bella per illum tcx.docJ 
$.iulgcntMm.infti.tx iudti.i iurei doc.in 
ca.iu%cntiuro-LdLpto iftis fucitatam dicto 
denotat caufami mcdiat*.I.L$.fLoc icedio 
roLnaufira. fcd dicitur per buifcofultum ex 
boc «regentium otta funt bella. £rgo 
mibiuidet 9 piuus meus multum (apieter 


loquif magis alte alpidendo $ iuriftc 1 ca, 
nonifte 1 qtLUx boc iure Debeat iutdiigi 
prout ipfc intelligit aT diceremus conr iura 
Tlam (icutpmedere i tubere eft ede omnia; 
animalium ita edam cuilibg animali etia bni* 
toeftinfitanalisinclinatio adexdufionem 
culufcuqj ad expugnant» fue nili difpottioi 
ergo boc non conucnit foli homini nimip fi 
non uidet' pcedere ex iure gentium (5 pmmo 
ex iure naturali pmcuo 9» boc Iit vep in bm 
tis pbat in.t.i. $.ctim arietes.ff.fi quadro, 
patrie Hetilfe dicaf. 

Ca-xiL 

£ eundo quero quo «re licitum 
fit beUnm contra infideles r in 
uadere terraseop i jppter boc 
indulgentiam concedo? cuiuf 
Incotrarium Oifponere uideant. Hi nixi 
ad nos De bis qui finis 6mt.iLqXinulti et ii 
quia or$me poftefTiones 1 iurifdicriocs fimt 
apud coe.nam Deus .ppter totam roalcm crc 
aratam bccpduxittUm apud bonos i ros. 
loe facit felem orirLfDatbei v.i vLad fine 
etiam qui ad fidem aggregati no funt cutif 
aT omnes incotpoiati fuit relinqndi arbitrio 
xlv.dLociudda pmmo qtipfus eft Dimitti 
poteft infideli «nTdictio fup conncrfbe ad ff 
OcmOiimodonon nimis grauet Htimo ad 
tbimotb.vuc.SoTo ut dare liqoca eft atte 
Dcndum q> bic qpottec pmittere que tetigi 
in materia repnjalia?. in prin.Lunde etiam 
bjbcat uirifdtaionem -r etiam tnti 3mpotot 
que bic ptermitto quia ibi piene tactum fuit 
6uo fic pfoppofito etiam attendendum 9 in 
eadem aoitate fabeodem ttge funt Duopou 
pulin fm duos populos dne vitei fm Duas 
vitas duos ptutipat’ v fm Duos ptindpay 
tus Duplex iurifdictionis otdo. £adem d 
uitas eft ecdefia.Unus rex eft xpe. Doo po 
puUruntcTicii UfcLDueuitcfuntfpualis 
*t carnalis. Duo princqatus ficerdotium t 
impium tamen vnum eft ptincipale.Lpontl. 
ficatus Jn quo fit refaTo alterius aT friiole ti 
monftraret pbus.xii.metbapbtf.concladena 
vnitatem creatot» (k Otmbftras multitudo 
principatuum mala entia male uolunt Dilpoi 
vnns ergo princeps fic dicit etiam in jppoft 
toqainquolib5 entium genere eft dare unu$ 
primum 9 fitmetf 1 menfuraomnu aliop 
ut idem pbus fic in monarchia tota eft Oeue 
nirc ad primum monens imobiic ut ides pbds 
pbifico^ viLi vtiLtale non poteft dfc 3 mpi 
um rcfpectu pontificatus ptermitto infinita 
fuper boc allcgatulia. Sufficiat ergo inaure 
9 vnus eft 0 ominu 3 orb» vii.qoeu.in apib 1 
ix.q.iiLcuncta per mundum 1 .c.p ^incipa 
km.ff.ad.I.Hod.de.iactn.l.Ocpcatio i tfte 
eft papa 1 boc non foium fup fideles yuuno 
etiam fup infidelesbaixtiurifdictoem quod 
clarius Dcmooftraf. Tlam xps fuper omnes 


I 
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habuit potcftatc vnde fa pUmi&Det» bdi 
cium tuum regi Da Si xp® tabuit no firiifct 
diligens pattrfjmi.fi petro contento vica* 
riofocuramnontemiltflctipiicpbascftdi 
«re cum petro tradidit daues dicens qti* 
cnqj ligiaeria-ic 2 Datbei xvi-i «Ubi prfce 
onca mos iouulrimo. ©k igitur pipa habet 
d hire imiufictiooem (aper initdcied licet fi 
ce (lao.Dinc eft q> gentiles habentes faU 
legem nature pecant contra legem nature 
poniri poterunt per papam. nam ftribie gc* 
nefis xix.ca.q» edomite puniti Tuta deo er* 
goi mcaruis oei bec poter it .3 dem fi coianc 
idoia.nam naturale elt creatorem edere* 
nd creaturts.Jdcm poterit edam punire ia* 
deos (i bciunt contra legem fiurain morali 
bus nuo puniuntur a prebtisfuis. £rde 
xpianis no eft dubium quin puniri potient fi 
faciant contra legem easngciu.£x quibus i 
fcitur <p pjpa tan$ uerua princeps pot bd* 
Ium indicere infiddfcos i indulgenti» coa 
cedere propter recaperadone; terre Canae 
T maxime terre confecrate natioitate xpi 
habitatione i moitc ciufdemubi non colitor 
cbriftusiedmachamcttta. 3tem terra fac 
te nicta faitpoft mortem xpi iufto bello per 
Jmperqtorcm 'Romanum qui poftfpdiatus 
fuit per inndelea. Idcirco licitum eft pape 
recuperare natione principatus quodopti* 
nuit. In aliis autem terris que non fune 
confccrate nec imperiu; nec ccclefiababuit 
iurifdicttmera de faao poceft papa facere 
preceptu; i cbnftianos fubditos aT poteft eos 
per fententiam ptiuarc iurudictionc fua.£t 
per bec uidc que ut in pluribus tracta iunt 
Oebisqne no.jnno.de uoto <f (uper bispa 
tet Coiutio ad primum quefitum, fciltccc b iu 
fticia belli inductt abecclcfia contra infide 
les. £x qno infertur ruftificatio belliin* 
Ducti per Imperatorem contra boftes. 

De bis que bic Dicuntur per proauum meo; 
tur.in.lJioftcs.if. de caprinis i poftliminio 
reuerfw.ftd remittit ad dicta Inoo.in.c.$> 
fuperbisdcuoto.rbaLin.Ux bociure.ff. 
deiiriti.i iure.Idem fecit in lectura anti* 
qua i cominus abb.1 alii m.c. ficut.J.ri iit 
reiunn.feperircr remittit ad dicta Inno, 
primo non dt dubii f duitates que fuerat 
fdngninc ebrifti confecrate non debent in 
manibus dfe infidelium cum multi Impera 
totesacquiTiuerunt Cominio cbrifttsnorum 
propter basduitites recuperandas a fbapa 
te nais potelt bellum ioici boc codudirto* 
ta fcola iuris canonici uide btr.in.L xpianis 
C.Oe pa0anis.oeinde inno.in dkto.c.$ fu 
per bis concludit 9» infideles licite tenet co 
nunia ac principatus i alia bona. qi no eft 
diftincrioptonaf apud ocura r fenecaufafi 
Debent a xpianis mokftari.fatcc tamen & 
Ii infiddttodinquuor papa pateft bellum in 
Dicere contra cos.@cd boftUcnct 9 fi in * 


potiunt bonis (poliari (cd I recognofcunt to 
minum cecidit 1 xpunio non fume infefti 
potiet feotcnria toilcrari. 3nno.pbat in .c. 
dilpar xxiii.q.viii.opiJwfti.mdet nona 
tex-cum glo.w.c.fi Oc rebus .xxiii. q. vii. 
Iu pondera qbetictincotKnfcns$lnfidcf 
dnmnon recognofceret 1 gauderet ea Oig,. 
nitete ipctictalicuius duitatisoominMla 
eis interdiae funt Dignitates ut babetinJ 
fLGOeiuddst flabar. ItuUnecnimpoC 
babere iurifdiaioncm temporale; nifi iit xpi 
anus bar.in rubrica de iufti-i iure glo.m.L 
fi fpa donem.$.io aute.ff.ee excu-tu. &ed 
bene pofiet (lato in diritatibus babere ppii 
*t non deberent molcftarifed qd potient ha 
here aliquem principatum hoc no feteorncc 
oliqri oominiii curitatis quia v nmc haberet 
vim dignitatis, Ibondera interitum inqrtu; 
ptoauus meus dicit <p infideles dcUnquetes 
puniunt'p papam 1 ric fcquie Innoc.in ded 
c.9>fitpbisqm videt totam iurifdictdcm in 
fidelium attrfiwcre pape nonuidetvep 
fradfimabb.ibi Tlam etiam funt fubroma 
no Jmpio at.c.de iudeis i.c.ocpaganis per 
totum dic quedam Iunt crimina ccdcGftka 
1 comitia per infideles i punient per popam 
Butpmiiufuntpcoecrimina noectoftica 
t punient p3mpatorcmfm dtim abb.ibii 
potiet dici durifum 3mpion cum 3ouc afir. 
baba tamen pe Jx ancha.m rcg.es que in 
vi.9» concludit g> ecclefta deb; infiddes pu 
nirc vide cominum abbin.c.gaudemusbcdi 
uor.vidc abb.in.c.DCinfidebba 50 cconfang. 
*i affinLi an papa inter lajrcos infiddesbo* 
beat iunidiaionem vide dnmabb-tn.c.con* 
fulmt oeappel. tlam infideles imediate iut 
fub cempali cominio ut p 3o*an in diao.c« 
gaudemus p abb.in.c.in nbouUis De iudeis. 
videabb.uu.pmifabilemocvfia videglo. 
mcleriupnMocteitibusin^.pncipii gio.in 
dc.fi.K re.iadi.in vo xpiani gIo.ft.ih de.fi. 
(f indds vi<k.c.2ftituit xvii.q.iiii.1 ibi gU 

Cajriii. 

Bi (ciendum eft q> doo funt po 

palt.firomanus 1 populuscxnc* 

U9.De populo rodiint primooes 
qui in totum obediunt 3 mpio romano. Tla$ 
populas accipitur p toto jmpio ut .Lroma. 
■d municipales. Quidam non obediunt in 
totum.kd in aliquibus ut qui uinit legibus 
imperii r fitentur ipfom cominum orbis ut 
funt duitates lombardie 1 fimilca. n ifti Cat 
in populo romano. Ilam cum in ali qu ibus 
iurifdktioncm exerceat ipfam retinet ut J. 
G prius de aqua pbkarccn.1 ibi no.Quidam 
funt popaii qui nullo modo obediunt impera 
Cori nec iriurit impeni Icgibn9.fef dicunt boc 
facere ex ptiuilcgio ut ncncti qui aficrunt k 
hoc&Gcrccxpriuilcgb.£tifti etiam funt D 
populo romsno^r preario boc tenet abim 
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ptntm i&nuaremiaittfi nrtw» 
ad.il qaiafc ptro .ff.de IcgUi. t>«rerca 
«itfeJcghwcfaconctrtaw debet dfcac- 
dmoAtmm «t non prinent daitacc nomina 
IU* apdaia4.in beHo.fR qda Nae. Qd 
dtnfant popli qd non obcdfa*7a9acotl 
‘irifetant boc fex competere ex contractu 
ntfinr pnacfe romtne eccfie qucWfernne 
boc fMcmjXbtrttt «mufes CdnftltW 
ldfafMi3apat0&£tftietiMifantdpa 
pob roesjncllam eccleHt b twrcet iisriL- 

pMparcncffednconauni. 3demdfcod 
ftgjbuqrinSfetnitarfcCabdtate impera. 
iodatrsxlifwfcSa^tJplpi^tfal 
laqridfernstbocnicompettrccx pHnU 
pjcforiptJoBCm £cpcr bocmfcro 
9 > *h gestu tore qae obcdfcit fenctx ma 
treccdcfeflchnctcpopobromano £t 
Iqnia diceret 3 mptratoK m non clfc domi* 
mIii cHcmt contri toti* nwifprlii rhw 
dkKcxtocdKtamac^ifapffio. fcepa 
I tatcm extranei (hnt qri n5 fetentur impe 
y wyT Ww dominam nt fl wd ^n( dkandum 
imprrifmna rifr mwl— 3temttrr«. 
riqaidbntgiwiciacaclfetMfaM.ee 
feroaceaqri dicant dfe fad eomfafa Uda 
aan.3utcr tton tanca cft dfefcrcmfa .Itam 
qnUnafincaoHafcdcntiaegicd contra 
tfarawr.QaMwi tarfqadiaa rrtrftmr f- 
anatnattarart aUMUBrcdtcrcancftri 
aadan ta dttaatttadaa^ OaidShat 
cmqcUmMbcen MnniitWd* 
OridMtoawiqribMgvrriii imrii 
atfatthrraonriibodfcoi tardda. Jsc 
feror erga» caapriacqwftt fccnbria fa* 
pfwwmwflbtot hfaiirhw ntllbr 
tc at diri » Ifk pie indkert bdlam contra 
boAea boa t qai hatpoftftatim patnic£c 
boccftbdbn tx aao loqaitar.LbcfteaJF.d 
capdnlat deaerJfeUjofaai ia boc aedi 
ctt Bbilocmbcimqoodi»4ockwc»po fm 
b tamno df iBpcriMc idoo <p u MpcfllOB 
jrikitbdUwch m ri b B O iltqiAm fci ticta 
bdlifanMadkatftUocaaidfcctM pAHd 
t^icptocnlricpagnctar ojRddifapcn 
^orissdoiBc non oBooteif 
papam C««plbirJnifeca. ds ■ap 
tfaaifoMfafetonaariaa feqaitar adqd 
tkp fl^Wpff poww wwic 


upiivu 

CIBkiBBImHOOiCI BHVB BJBIQ 

pe Ikct bJtoi iijmt vriMT 
UeSofaKb o$ikct facprii 
(fpbfltiori^ttetnriQifiic principii 
itettbUcctflrmpottirt«ot« C«ntrin&ir 
nmaaferrioaiaipa.i^oJaafedai. 
prtndpecotuiiH faMCdearaia.f 
colla.ri.idtatlaaan acaWflnc prfnd 
pfelkcBtklkietfaavakfat.7ara|)iiac^l 


■felit qtf Une ariafeUapnitate man regia 
inaflUpUtriiibabctar ccpfaiM dicctia 
iddrco bac ctoanatmitatc non licet Soli 
cfppiyipt co mpetit (m nKtorifitt oh 
BoobA( 8 tfipflrlorf 8 itd(|iM 
irfbicb>*bodk tamen qnbfgnt popAnos 
KcqgaofacM» %cri%m defecto nonre 
qrirftar inlfelpcriofaiactoeitaaGi non 
reognofcw m^totadkbdh M kh b 
tnr a peprio cetra pphtt alTo Kqfito.?finoo 
dictan jpaai ani p a qae aoWt oldra b c5 
UfcxcxxxUadpiciitc at cinaOc qaa qacri 
taraIiqaaUsnotidaic.obi dbck »fickbt 
ronriooc facti hnpatottndtb faqg at of c ft 
ffetrirfe' taduando at teadt. 3 dan eft jCjx 
T tftrjft . fa Irp t . d „ fftffit tu 
tjooc TtQpB (n rfficrios wntoi w ficto mi 
tietocom fagataia in tama Ua alfat-cLL 
pftaUidf fr.an.fo ti IV 

nMcdit0c.ffonoinal0naaddic.i iotf 
jMo.io^cancontiagat Ociare iaran.la 
penft.cata i aUqaid p taUnXfcfa*^. tf 
tpna.aidc.cp ac n erabiknqai Nafintic^ 
gtaiadaidc btr.in.LuDe Deacocca JLr 
ia t co(.Tide^Lafaiuin.cfap qafc alda n oc 
t.jgdaH i«li«cfl( [ 4 r fcrlpfc mxkmbtt fai 
rq^nuXxitariaXOc tabet pap.i£ 
£tpondera 9 fflad qtfbic Dic» per pMan 

memtoltokri n f fm 

fare {artn.b.d£cor.'ridri denctcjasac 
ht Coh ftf Hftfc ^oU t 

Ccrv* 


jpjjpj wi^bdtltan 
pnottct JnnM cooit ccckM 
fobfilMttcaciarUbAtidb 

. 839 & fl®B 00 SpiWKist QB 

Ifepfacfeieaacaclaiaadfaacrga nc£ti i 
qabOattoittctiotKBOc lUPtcmBipI 
Aii futt Icdj -ix per.DcatnbSen Oe appl 
fedaofajctfaaqafefap e tt iBca dbM ad ar 

fe^MLnafedt 

mBI ^pylu VPU 9 IK % VEBmK qDGCmbC 

fape r a co H ctiMi fc Mnatfeo.l 4 . 8 i. 3 af. 
Seda coanarian cftacp. Ifan fapentaa 


idriroa aSpotcft amfapngnarc de aadaex 
Uberomuw dertftLfafex. cadrtatc 
\ ccckbm 


PCcQMQTw DBmmi OKRKp 1 ^^^^< 

om pff df dtriwif 

nc pome in «po QcmK|W o tw 

fapefadpenoadttaeabbHidcbcictfcia ex 
«^iMaci-fLi ftiaaJEtfaqaii pp 
faperiotcft .IfancnarifatinpmiMiiA; 
rqnobat t deponit tf cfeccvcncratic 0' it 
iadi4a1f1.IL.ri. 3 aboc igjtar dk non 
tcneawfabditifamiBqieiaPBMncStra 
ccdcfianpanoc contrai p 5 t fapaabfel 
oereeoaaainado IUditadaxt.qM.noa 
faictiaraartxcfaKtoai ootaeebentida 
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(SftyQO 

pOOipinO meo (piaimdD ^bnpCtatOi 

UKR(d|n contra popan i fabdUbt 
W^'doWfr*iWa»fe«»ta3<wa. , i 
bcftUnjri.rtim&bTtfti Ipcli.froqe impera. 
taae&JMBObdqnnoi pKotnMkHfe 
Bmaarfajtfcdpttaa t o a a i ttfc itiaha 
BtcoBMBaci w pe r papam cama totcap 
nicnrt monet bctiaa pioptarboc contra cc 
4cfan i concludunt potiti gm> poaao 
aeobic <p noOfe infora bdtenXftie tXMnt 
m»iabb.in.ca.ficut i.J.cc ianciarmU vi. 
coi^adc nominum abbit. in capbnioocnic 
K indic. 

Cuti 

lteriuaqocritnr qoUccootra 
fi papa inducat bdlom contra 
fdfmjricnwibcft 
ticnmadranlnrptDtmiara 
i libcft>tetecdcftMTiMoatfic 8 Mdca tcn^ 
tnr ferire pqpmi etiam aaUli imperi to 
rltAfbWpmau tormento quo anent 
■dadirtrinoo teneri otca.rioe anetor* 
i a.turircerrii-q-Vu fn pondera qi 
idem tenet wmioneabbiobM». lar nj? 
ct fercferdn vlcott .adk.cn. ncntmbikm 
Bcltofei factpiobuminitKbomicLaU? 
docin cuxgeftude deuri rdUxxfle fc« 
rit quod tectario octrnynti bQptfidl 
qneiE$|fcaBmfaactan. 

CarviL 

Ittrtaocft nidcndumtcoggK 
pqttoi iphm bdlnatptdkci 
cod bct <pfc)bfe Acri 
Jnbdjoimt legb.i bafaftfcs# 
t a pndltcaitOT pedto i itpd ngttp a jcix 
conias. &mt cobottcoi qndl>$ cobowba 
bct».abs^ primo oocaturmlbrii. £t 
febet pedte» rn*lc!Uqufr»cmi. ©c 
eundo qmgeatnarii didar t babjItUta 
aain ftuU Uii pghJwc 
Igjtaridatto td o Ibd a ot bdUai boari 
i id bdbapicgt 
toaoaMumpcrda*bdbm£. Dnotai 
p ti a d p rf i tg(i M d«Btbdlii» (ciicetyiai , i 
Bttt 8 .iJCCaMMK» pCTC>[lwl)^Cl(|MPCI> 

pcgtei tlmi Tlw rgifttm cnolcht 

bespiMfltetlcrQaiDr tbclofcrtn 
ppedtava tegiafaiitBcccffkii rdpabftoc 

oiodcffev 

tipoadcnfardcqdor .dlfMdiepc 
bicptrpm—mmeam** doc.nporcm 
dkmippcdfeca icqriuo bbitfcutcxcc 
dentia cxcdbrdpcooibabito td qadtati 

f flwpffyit i lfrl.t r tp ri ggtic|BOi*C* 

ccfar.caw(iwiHim rvfcfliomi nitlr John 

fe.c4-ncfcdcnoctn. 


CapTmrpfi. 

HUaaonOm in bello'Bele hrix 
re abeant at Jcnaitbract* 
quod p«ftittnmt.1te ferent 
a ibtooue oanfe fetnrw 4 

pKdpfcfaq>arannan$a6rtnroamIi 
cim nec nwra m arawoyotfcniiTd 
pM Hk g.ff.ty q im*a um .1 .y nw C^ bit 
i/d non HyHMfr ^>w b 

j pc fa g ofm dbt&fc et lege coOttoi ca 
feptfedpfe. Tl«n eoa ere poblica 
anaotor i dantor faba abeat infetere 
ndfcadbort die in nanero niUde at armo 
nat quotidiano cxerdtb id bdlafe naret 
ntJ. ailbtoC.be xunBiu .1 ftc Oebit do 
dbosofattmpare^f co ntrt ^cf pt m cop 
(fecerint edam tene uMo nlmi c ytep B/ 
niinf.ff.Pt rcjoilLUxftMrcaufJn bello. 
9bftjncrc Debent tb DtQpf' cnltara anteii 
imcfetodfemartiaoaiaqoeftH aliena non 
ptrmat acaocnuSd cfaiiaainfc ua ic* 
ccdm t aUo qfe fl attta idoa nUIegHi 
MBiUiinciDcftjriiXDcno 
paocnf.Linitam. ibo enant predia abi 
■ffUtMoti to npc qoo mfltont octeflasatt 
cngpfflimotrftinf fcftnoiinqiiictttant 
ffiBit Ili regab abi ftitixie&iftratacosani 
bonapttcraai dii ex bcrcditatcqocmnt 
bocaobnindactancftae ftodtoadarta 
tefea*da occ n t tobabqif 4f « de kjJIL 
tetos* frondera p kjcftnt n ce cflj i ria 
inmilto.frioootaoniitacgDdKot.Jtc 
ji pftut Ik f mm i perpatet priadpin 
9 > mora rdpaU.codt non ahabk.3taa 
admes cingat. 7tan ftignaXnoti pabiki 
Mm cie in broraiaAgi t fafarld t poni 
L4d.CdMakUci i aaSaliqppbit farii 
Ocbiopcrgio.in oLLpdti pcrglo. fare» 
Mea inftiDc tLm iMot ^Uedo*inMJia 
q Jiu.f bi b tft eaqbd f U iCJaaW. 

Cop.xix« 

Ddocaaara beffi ptrtbat 
mBiha pstUbnc coanfan 
darctqnoerfifjm fjfii prn* 
abrlmi fedMBpenritooneai 
tes to aftrio minere ad moma c»erct 
MMOi pdoccre od opga pdMn pifcttd 
tcmranMmittoYdMCipbitarnaWd 
pqetiflBi m d rcnit earaenb ni o n i c ani li 
tpoan iwftrrifc bnaenra ae n i o r e lon dt 
tdxrcot ddktaoftigaeqnartiai coali 
tonnm adire t ilit nd i nai o iinfa i ccre lJcc 
bab ent MidUaddcRnaki. 0d 
cba era pertinet odtra in tirendalh' 
abdo ripankgionem ponere. £t a enabo 
MBoatqnm poUnit nencabbriklociMd 
(j ^t p ri>Uo or ocrio>nqto ki papcol 
bbiferioHbaspartinalnminioldfKarcp^ 
ahtit.lJec tabentXde re ariild. fa g tm io 
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3 d ipfius etiam officium pertinet caftra pcv 
nere ubi lignar paboliaque copia bibet a ut 
diutius comotandu, fit loci 'falubiitas dip 
rurmirefituitinussutattiot locus qui ab 
aduerferiis captus pofTt t efficere. Confi» 

dciandum etiam ne tollentibus inudari con 
futuerit campus boc vegetius de re mili.l.i. 
c.xr. 3 d eius etiam offfeium pertinet fm 
mune? militum caftramentari caftra ne ma 
ioi multitudo conftipet nec ne paucitas in 
latioribus ultra $ opoitet rogat cxtedi.Sd 
bonum etiam ducem ptinet in quo loco dt» 
micandum dtnofecre qui quanto fuperiox 
fuerit utiiiot iudicat g> fi uktotia; 6 peditib? 
fperat contra milites boftium loca in equa, 
lia afpera montuob oebet digere.Sin autc 
econtra loca plana potentb neqtOuisneq; 
paludibus impedita-bec oegcciM.iii.e.iiii. 
ce re mfli.Tboc ad officium ducis pertinent 
td (pedalem migifteriu militum ut.l.magL» 
fierie.C.tc iure om.iudt.a. 1.1 cda.cc re mi 
Ii. ibondera q> etia; dux oebet omnia que 
funt in bello que fuut caufa uduptatis otdia 
ta auffeire ut peregit publius cotneli' ftipio. 
a alii mptratotes efficiantur dari a no to 
licati ut noftris legitur in biftoiiis maxime 
in ualerio in.ca.cc militari difciplina.Circa 
multa enim debet effe doctus impento: bo. 
Ites frrire-piefidia agitare nihil metuere ni. 
fi turpem famem bpeme; a eftatem iuxta pa 
ti bumi requiefeere eodem in tcpoie in opia 
a labotemtoUerarcper faluftium iugurtio 
Jnptimis impetat» (cienda mmilliraris 
oebet pollere ctcero in oiatione pio pompeio 
Unde uegeeius de re uditari dicit nullus e 
quem opotteat ud plura uel mdioia fcire 
imperatorem Cuius ooctrina debet omnib* 
piodcflc fiihcctis.Tlam turpe dt patricio ui 
roignoiare iasinquoucrfetur.!.ii.$. Cenu > 
autem fulpicius.ff.de oiigine luris cfcbjee 
litteratus, tlam folitus dt dicere Cato <p 
plus rei pnblice pioddt qui difciplmam miti 
rare confert cum Irie. fiam' fecundum uege 
cium xiii.ca.iiUibri bonum imperatoicm c 5 
uenit nofcere ipfam locum in quo dimicadu 
efL£t aliauidc detyibus itu. Jtem ciaro l 
oiatfcme pompeians ftc loquitur uirtutesim 
patoiie uulgodle exiltimantur fc? labor in 
negotiis (bititudo in periculis, indcltria in 
agendo.celeritas in confitendo confcilium 
in piouidcndo. 

CapTm xx. 

3 rie autem puniuntur milites 
ut uarie ddinquut.namut con 
mittunt delicta ptoptia aut coia 
£t in propiiis puniuntur pena 
militari a aget pena gtadu fepe mflicie ut-U 
ilff.de re milita, punitiones autem funt 
pecunia^ caftigstio. jfoiuriotu* interdic 
tio ignomine miflio ab exercitu miflio gmd*» 


t>eiectio.7n metdlum ante; ud opus metalli 
non deputat fed Oecopitat non enim pio mi 
(ite fed pio bofte reputant.ff.de re pifluLii. 
$.i.a.$.isqui.a.l. < pditoKs. Capite ailc 
puniunt qui ppofito manus intulerit qui in„ 
obedientes fuerint qui Sectantibus ceteris 
piioi fuga; arripuerit exploMtotes qui fiecrc 
ta nuntiant boftibus qut metu bolbum infin. 
mitatem fundant quikomiUrone; gladio vul 
nerauit qui fine caufa fe vulnerauit ud inoa. 
tem libi conftiuit fixus fi vite redio.ud dolo 
ris in patientia. Tlam talestnfomunont 
Iber vinum autem aut per bfciuism lapfi» 
militu mutat qui non defendit ppofitum fuu 
cum potiat capite ponit qui non potuit apa* 
cicur, "foec babitur.ff.de re milii, onrne 
delictum a.l.iii.$.fi. 3temquicxptotato 
re obniauit bofbbus infidentibus aut de fbfta 
to recedit capite punitur etiam Ii rem bene 
gdferit.ff.de re milLl.iii. 3temfic6cita. 
uit atrocem feditionem deferto! tem pe belli 
capite punitur tempe pacis equis gradu re. 
pellit' pedea militiam mutat .ffjt re milita.!, 
non omnes tamen defroies puniendi fonte 
qualiter baberi debet ratio gradus oidinis 
ftipendiop a aliarum circumftantiarum qui 
exoeflit pafcui comeatus ut emant» ud Oo 
ferto» reputatut babet tamen ro quibus tar. 
dius ud citius rediit uel (i implemento ali.» 
quo.ff.de re mili.Liii.f.fi.a.1. qui comcat’ 
*t.Lnonomnes.‘babet etiam ro ante acte 
vite. £mtfoi dt qui diu vagatus a caftris 
ad ipfa rediit defertoi qui plixu tempus va. 
gatus ad caftra reducit.1 jii.remanlbi.ff. co 
defertoi fi in urbe inueniatur capite punitur 
alibi liet piima defertionc captu6 iteratode 
ferat capite pumc.ff.e.ti.l.non omnes defer 
Coram dcfanctop bona confifcafur.C. de re 
mili. T>ondera q> abenaffe arma graue dt 
crimen a fimik dt oTcrtioni a bac 0 omnia 
arma alienautt. Si ^o tibiale ud iiumerale 
alienauit.vbcnbuscedcndu8dt.Si Mori 
cam fcutum a gladium defertoii ipfe cft liris 
(.quicometuslpacium.ff.de re mditari. 3n 
omnibus que bic dicunt perpailum meum, 
parcendum tamen dt tironibus.!, iii. $. (I 
plares.ff.e-ri.1 to.(.qui cumuno.$.fU.ti. 
iterato ddinqret ac. ut ibi. 

Cap. xxL 

£d quia dictu dt fop in.c.xviL 

pteriro ibi ulterius dt mdenduj 

de aggregitibus ac. in fine cap. 

9> foititudo ud uires a arma fu 
dant bdlum pnncipdkcr -t quia in iuie non 
difcudtur natura fortitudinis expiiciteex^ 
pedit 9» ipliua natura aliqualiter explicetur 
a permodicas qudboncs cum quibus eius 
natura concludatur. £tquero primo an 
foititudo fit virtus molatis a apparet g>ao 
Tlam foititudo eft difpoTttto coipalis ur.l.u 


Digitized by LiOOQLe 


393 


C.de itblet.li.xii.de bis g no.ta(a.Uatfelete 
ff.ad 4 .aquiLqua actione.^. fi quis in oUa 
cstioiKdepug.induclb.pertotu.C.degIa 
duro.l.i-ergononeft uirtus moralis cu dif 
po&cio corporalis differat ab habitu fcu difpo 
(itione anime i fic inferior gjado.de de peni 
n remif 4 .com infirmitas«i-q. i-precipim’ 
sxim.q.iiu.fi)*iie8.C.de fecrofeiic-cccU 4 . 
fanet imos, &ecundo fic omnis oirt' mo 
ratis eft ccokctatrix in paffionibosi opera 
tionixis ut probat pbus ii-ttbito.&td feti 
tudo eft coniccutrix in medio ut idem pbi. 
ergo. Cercio fic non eft una uirtus .no 
eft uirtus pmmo uirtutes. qr pluralis loco 
tio ao minos doonun oomero eft contenta. 
fi.de tdti-l.ubi numerus t regula pluralis, 
de rcgu 4 ur.li.vUEt confirmatur per dictii 
pbi.primo ekncornra.tlam eadem eft diffini 
tio proportionis i unius propofitionis g> fi» 
titodo no fit una utrtos ptobtf bic mmor.na 
una uirtus opponitur duob’ uicits extremis 
ut jcluefi.fepe de con&K. ex pte. ©ed fati 
riendini opponuntur quatitor 'extrema fcilt 
ccttntimiditaoi timitaddmot laudatu. 
i defectusin audendo qui eft ignorares ut 
prefest tex i etbOppoiitii probat pbUiUtbe 
tbrofolutione qacftiouiscft adaerandum 
g> fortitudo Qimttur cquiuoce pro fortuodic 
que idem eft g» roto corporis! fortitudine 
que eft uirtus moratis. piima eft 'potentia q 
quis poteft monere ot probat piata primo re* 
tfx».iutrsqjreperiturinbello i fiefump 
ta fuit generaliter cum dixi q> fortitudo ni 
uiresi arma fundant bellum cum utra$ re 
qubraturfed ce prima que eft robor cotporia 
no eft dubium g> no eft uirtas moralis p fiu 
pia aficgata.©cd oc iccunda procedit qo i 
dia «ft uirtus fecundum quam noe bene fcsu 
bemus circa timorem n audaciam in bellicis 
pcrkulisioeifts profcquamurq? prima eft 
plana in modis n temporibus. OrointeU 
laau autem fortitudinis tnimt cii: attende 
dendan 9 in audendo 1 timendo contingit 
exercere 1 eeficere i utrobiqr male agere. 

Contingit t medie (e habere 1 Ac uirtuo 
fe. Differt tamen audacia 1 timore. Tlam 
audacia eft pwlio appetitus irraciondxtie k 
eundum quem indinamusad agrcdkndom 
ttrribiuJCimor inclinat ad fugiendum 1 q 
libet experitur in feipb.fed utraqj contingit 
bene agere 1 malc.llam ii quis uideret srcc 
armatos 1 Mos aggrederetur cos. male cir 
a aggrdfuram 1 male circa timorem ageret 
©tcctiam in timendo quis excedere poteft 
ut exemplum li lint centum bominesinagnt 
1 no uideantoiA centum nfiigUtmalccaf. 
fSketiamnooggredkndout fiuideritlpo 
liare duitates A non agstediitur male a^it 
£t Gcadcscxccffam ia no timendo cum ex 
pedit-in timendo cum cxpcdit.in aggredit 
do cum no expedit in 5 aggrediendo ai ex 
peditJ&tfic bibes uida extrema audacia 1 


timorem t ntroWqj gradum ut fiqaa.Cllreri 
use notanda 9 ubiaiegetepire cxccfliicx 
tremof vicioium 1 vituprib&cm ibi eft repft 
medium bonum t laudabilem qli effct totum 
malam 1 vitupabik. Tlam poffctoici g> 
Defectus eft vitupabQfe. tlam Defectus 
Diceret Defectus mali t fic non foret malus 
£xpeditigitq> in medio (it bonum culus rc 
Ipectu vnum Dicae malum excedendo aliud 
Deficiendo. £x bfe inferunt Due queftoes 
(eudneconclufionespfolutotqois. freima 
9 fottitudo anime eft tas moralis. fectfa 
9 eft & virtus pbatm; prima. TUm omnia 
babitusdccduus medii laudabilis eft uirtus 
moralis fcd fortitudo eft buiuimdi ergo jrbaf 
maior p locum a oiffinitioneque argumet** 
tio eft valida in iutt.ff.Oc reg.itf.ff.ti polii 
U 4 n prin.i.Lbona fide»x.ti. ©k autem 
dilfinitpbiis ^ tutem mojalem fm etfx.pbac 
mmot.llam fortitudo eft babitua intellectu 
uus medii circa timoxmiiiudadam utp^ 
batpbia&ctfckap. Confirmatur iUacft 
iftuBmotalisque generat in notus in mote 
Ideftcoofuetudineibec appellatur mcoalis 
fortitudo eft buiufinodi ergo tc.jibafmaio» 
P locum a cauda btmali que argumentatio i 
valida in iure 4 f.ad.Lfid.U (lisquiquadnu 
gb&$.qucdam.ff.loca.l.rd.$.opc.ff.tf f. 
ngniLedifida.$Hperfcttilfimc *i.L q tona 
c 4 iU|.i.octrabe oc bapti.oabitum. tbiobit 
minor.Tlam m actn bcUico propterpericuia 
appetitus fenfiduus inclinat bominem ad 61 
gaj ut dkit pbns ubi in bcUids venditat (ibi 
looi itu 1 ad a que funt impetnob i Ec nos 
ineboat ad extrema vkiob^tueautmqne 
eft pmpti tn do a ppetitus rationabilis incliat 
ad medium lillapmptitudo generat’ ex ao 
ttos iteratis aliaa non delectabilem oparci 
*t fic non tffet virtus cum tn virtuofa nulla 
debetefkappetituum repugnanda otidem 
pbiisfcriocdbt.1 patet prima condufio vid 
licet 9> eft virtus moaalis. ©ecunda cocio 
eft <p eft vna virtus.Quidam boc fic pbant 
Timot t audacia funt palTionea contrarie 
fortitudo eft uirtus media crgoeft tantum 
una confequentia pbatur.Ham unum qnod 
pagens intendens ad argumentum unius 
contrario» tendit ad remilfione; alterius 1 
fic ^tU9 minuens timorem anget cotrarium 
*tiecontra.Confirmat uirtutes morales Ipc. 
cificantur a fine &cd unicus eft finis ergo 
unica dtuutus.tbrimu$ patet per locu aci 
finali qnod eft ualidum in inrca.l.vniu8.f. 
(i f uus.ff.ee confti.Uulcima.ff.cc cccui.Lgc 
neralitcr.Coc cpi.i cleri, xvi. q 4 .c. cum 
cdfaneeoeappcUt.c.v (ixpuscciureiuf.p$ 
fetim. Tlam finis (tetitudinte in bellicis e 
bonum corpori 1 fi afs bellat ppter Ineram 
non eft fortis jmmo amrus. 3 Ui dicunt aTr 
uiddicet q> timor 1 audacia non lunt pallio* 
nes contrarie boc ptutur fic. limor *i au^ 
Dacia le compatiuntur in eode refpeau tiuf 
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Oon ergo non fantcontrirb tenet pfefetia 
q» polito ano coatrariamm remonetur nk, 
qmMxc inftLUed ft pnpilhia. fJinftitioo 
riaJ.KnqpuiarU.iueooftrnmi.tbcc ^ 
biJ.K acrbo.fig.in toc^x nm.f Utcotiii 
xmkduboipicio&micumfi. &rfmampet5 
nui qnfapwptnr bonnmtaaeftom bellare • 
iod timet propter dampnum etiam quia pgtc 
ditorificaodacia.i oon timet ne Icdatar 
i timojJEtficiftaoptcft contra texto; pbi 
fecundo retixuoec uidct ipto ro m ratio. nam" 
tticgatioitriftkiaiiKBiidumcmotatunt 
contraria i tameoidcutekccaripSt i trt 
ftaricirueundmactuauoQeinaduiterio 
«stantor pmptqr fafflaKcottmJEtikKp 
bibaioocmerceeiamartpioptertempefta* 
tea.Sk io propofito qob tuo; propter m 
lnmpKfc»aodctptapartcm tifino 
takaroptaKriouaadctlbcrtaB tenet {pKcg 
Hoc qoataoi extrema arfiqn nonam* fiie 
«fidoplksn. na» qoicm&it jdirsar odbe 
nca n dca do m aont fa c fc iE t qai ta mgaonui 
dinatar ad bene audendum non iodet.i fic 
infert orneam uirtutt». fllridkont»f 
fiocoiftboocstKoM.tlojfidiqnboftad 
OKtnWciadcC.CcfKtlnoricodicicflKl 
nat fic nona extremam q> (afficiat aptedi 
ctiecondoderc a> fadtodoqnc eft oodprt 
dpeiefand eo ab dlom at findar pro coipo* 
ricitboK non cft abtno nonHcisd otio 
ntanr ponkto tew h m oirtoewwafecft 
anaJtfacceftiftaqoe bdlnw adfinaritm 
pwdncfc. tonurs^mtedtedofeoir 
tOBMOtcUa ta ngi t pfci op time faiitctbfco. 
£t Ocfoatitudine nidctuUu» llite offidfa 
in ce Uo qoo de cc tractat quod quidam eo. 
facnUinadUgcndon cft autem cmnpropo 
Qta&nt onera qoatoot acaude (anctum tbo 
nam in fecnnda fecunde qntftiooc cxxiiLp 
tMum i tbeoiegi io &fcntetianidi.xxxiii. 

CtftmxsH. 

Jfaneft ce tetitudine qoefan 
dmcbcBompnocipditer qot * 
obtoa maniis i omuScd quia 
tractatum dirigo adCerdinaii: 
Qnerontrnmbcc fit cardinalia apparat $ fi 
nammagnanimifaenbcftairtne miimtia 
ergo occfottitndo tenet cSfeqocntia ocr Io 
cnmaonioiiqnidtnilidiBin farcte tegeU 
C.K neg.gcftA« fcnatoi.qui in dignua-G 
K kro.fanc *ccLa at.malto nagfe fatma. 
Lex dbtriixf.i-C-K epi-i cleU.lt qua p ca 
lompniam xsxitq.vJpaeltia viitq.Lfier 
go.Ttq.Un mare xL&uqudixtcedecuii 
in amaia.Svd magia uUeturineffe q> ma 

gnanimitaa fit oirr motalia $ fettitudo qt 
nobiliotl maw w Wdtpbasinetbiciatis 
ctata de nwgni tnd i ne .pa tet primo «ddicet 
9 «agaanbnitea non fit cardinalia <p tone 
cardfaaies feroutplurea itti .Sdodo ftc to 


tabumine cooncrfetionea neriaturdree 
fcrdtodiodotcardin&cigDnon cft ordia 
lia qt inde cardtnaUa noocopotor. teocc>c3 
feqtKndaparioaimabctbinioiqgUuptftna 
Udos in inre.ft.fi cor.peU.it f. tfpdlata in 
jpbcfoJJJilcipoli^cpti ckriLoeccr 
nim*J.tf uer.fegU.tigurti.e.t .1 UUfeorn* 
f-9 &pepir».xxt0tclero8.xvtqUUi cap* 
i.c.co»fimttpmca.patttprimam. Ham 
bmtudonerWfclandra picula btlico. 
Sed pmd ducunt iritamianm cum beilirfa 
picolbcrgo. Joeo ut r a r i nmapparetaao 
to^cdnonltarloqRntlniqniiftnop 
nootinnoncrocardinalino inter qnoacft 
feneo qn. fecit tmmm pedate i tali* 
iorabodda dWdctat mrtuteo&itoaUfiu 
cardlakaihecar.ab aoctoritateeftnalida 
tainre.CJ fima orti fide catixwpla iter 
da ra aU^tag i tlxdmtluJJraJtLi* 
Motg.f9enotopii.taodaro9B ti dtanftoo 
Neqnatoatpric^priimokiagbcllctnctnt 
Ituofiidmlt fit mentio per doUnck.i.be 
finnmtrioLi fidtcatbo. t Mbdft M qot 
Oiontor virtoto tbcoiqgtoe i pondera Ci 
ceronea in HJtr et boifconim adcitmnao 

abi tractat qnid fit ptndeotiiJoftitiafgttL* 
tndoi mod(ftia.naa prodenda eft cailidu 
taaqaer5e quadam pottftbdectamfabc re 
bonoromt auloMm t appdla^ prodeatu 
mdtaramranmacadrbtniiiapluru^ae 
godbtomjnfticiaeftnpdtaoimmiiafeine 
triboenc fotdttdo dt rerum magnorum ap 
petitio irarum bomUnm cooteodoibbo 
riacamndiitatiarfieparpbftkfiDodcftiai 
in mino condnena moderatio copidkatnm 
i ©eliicttetabrfiiucocHo.3C3raffl.qJ 
lidegbUnadtmtomncoobediantiodkiiof 
in ptioJfit pondera qoid fit Tirtoaqnadb* 
cfttabitnBclectinnBfm pboo ut refert bic 
pwamwmeas.UamTirtuaeft qnebabente 
ptoficit i opnaciua bonum reddit fmpbmu 
glo.fkitt de.pttaa Oe iumma trinti fide a 
tbo. Sed Cicero boc kdoantiqooidretbo^ 
rtcofffldtjpitae cft a nimi tabta» na t o r 
modo ttcg roi confeataoeoa i tabj quatuot 
ptea.f.pnidentiam Ubdnn findtadinem i 
tempantiam i tfflfioit fiqgnbriter eaai po 
nitearnmntta. Ptconfcnun feittaq pofe 
virumtueteei^erninteoauidia fm glo. 
in cle^imi Ocrummatrmfeifide «ytta ii. 
£t pondera q. ^na aiiqfi capitur c fincot 
babet inJJrgb kggm 

Capuxjdit 

TtacnidetiaifijroeqomfitMO 

videndum muk x quae 
tutesdicanturCardinalea OH 
icietfeim fm aibortu ^ ficut car^ 
diota ceu fant poUoiddkj antartlcuB i ar 
ticoafiqxr quhia uomtur cdn; i carjes 
boftiorom i portarum faperqjmtaannoiad 
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tur.Sk i ftmiUnirrutesi&e dicantur cordi 
iMfe gfiy >r qailii>9»ierfatiBrtx^comiarf«tM> 
bumona t quas i fi qabUb$ dicitor fimpli 
ater bonasi in ipfis non. ©k etiam tn. 
mini ordinales inde iudidomeo nomefip 
fcrunt.nam ipfilant mridi cardines quibas 
tota mandi gubenutS rcuokritur i fingitur 
n ad ipfasfptttatfabftcntarc totam pond* 
mobtfegabernariomsi motum ipfins fixura 
pttflnrt fomentum duobus polis munero eo 
tenta cft cdeftts macbinai fufhdunt ftab, 
les.firmant ordine) motus non oeuiant a io 
eo fixionis bamtni generis monaftici gu. 
bematd quatno» cardinibus fuu contenta i 
fitifidt.©! indennde numerus unde norkx 
ttsjmde infrraitas.ande tanta t centro di 
ftaatkatantifupkdicimiKam noneftno 
men arbitrii. ©edqroecardinalatudixi 
btnctttnocccclcfiaftkaccniun nunc per 
tnudeo ut reddam ut difentum prindpakp 
pofitsra.£t qriurt nt dixi non plene expu* 
catur ad plenum naturoBum uK que ntul um 
fuccincte propter fortitudinem explicanda^ 
Aco tractabo. 

Caprmwiiii. 

. Ckndujeftcrgo^ncdkitpbl 
airtns cft habitas electinnsuti 
dem pfai» aderit fecundo rctbou 
rkeocqnadcftcadk fubelecti 
cae.l eHg&ileeftiripUx oc triplici %xde 
lxneptimeoien8.uidcltcetbDnnmutik.bonn 
dcicaabfle i bonum boorftnm. £t MU fimt 
per electionem appetabdia i fugabtKt.1 oes 
abrtutes morales circa Ita tria nerfantnr. 

fxpliccmus anum quodep. £t primi bo 
nam utikdrca quod uerfetur uirtns altero 
de tribus modie.tat expendendo, aut accipi 
endo-aat conternando IMures actus dec 
ttonw non experitur bomo in (cipfoi iflutl 
dnctioob experienda ualida eftiniorei,p 
baturin pt0bcmb.ff.drc3jKtn.tn aut dmo 
nac.ctrca ptin.ff.de le.iiilLfi cbotus.f.bis 
nerbis i de ncteri ture ennck.Lii.f.quc oia 
de dect-yfitU.^i.Si expendendo boc con 
cingit dupliciter .Sut enun (tpcndk fi» at 
aliena.©! erpendff fi» tunc circa iftaerpe 
dcndouirtnsUbcralkacisi magnificent». 
n icuoppofitt falicet «uritia i prodigalitas 
peruificentia *t benifiantia. ©inantem 
non fant fi» tunc poteft diftribucrc ili» quo 
rum fonti tuncdlinlikisnt.ff.de infti.i 
inre.Liufticis i inftLe.f .lufticbLxi.q.ii.cu 
deootilfuna.B at diftribait illis quotum no 
fimt i tunc cft in inftio» ut in iuribns ftad 
allegatis a contrario quod eft ualidam atgn 
mentum nt.Li.^JminB rei.ff.de offuet’cui 
aun.cftio.i.l.ptr procuratorem. fUgnorf 
tea 4 f.de mandati-i.c.cnm opticam de bis 
querkks p.i.cxd uinLd couer.oingt.i no 
reddendo illis quorum fime bomo dklt finu 


(Betar mriao *xfi^.iLfi r»Ce alaris eff 
tu.ffjeufiifd.fa1uif.f4y an patet<p hftu 
da eft ardmsfis qah non bobendo $am ar 
ca dttrfontfonem eoanm qne fi» non fimt bo 
eft fimpUdter mabas.©ed Ubertas i magni 
Aceatis qne conftftnnt circa diftrimtionc; 
coram qne fimt fiu non fimt fi» non fimt ca 
dinak squi a qubmakdiftnbuaido fi» non 
eft ftmpikiteraMluskd bene okit ftdmsu 
1 fic babes unam cardinakm.f.inftitii circa 
expeditionem inottlis boni.&inante ubrtnf 
mataSsVfiuurcrcaammmntik inaedpie 
do i»c contingit duptr. Hamant accipit 
que fi» fatntnel debita ndaUcnaifibi non 
OcbitajEt fi fi» ad fibi txbka1 a quibas no 
Debet petit contra Bta fflU ttt Q ii magpftct 
tiam-Tloo tamen cft ftmptrmalns.tonc cft 
q> contra talem fimt imis remedia inoro , 
ducta vnde Tt.iubo.rsp.ff.i .C^per illos ti 
tdb8forti.ide condkjxd.1 canofonsq 
fai fingetis cafitas explicantor fm narietstc 
actuum 1 fic pexpiicatfoncmuninsHactus 
Lexceptdio drea boni utik appet q* inftitit 
Obtinet cardmalatum non autem fibcralitM 
fine mognificent» cum per oppofitum iuftb' 
tkeficatnrfimptr malus non outempoppo. 
fitnmtibcraiitatisnd magnifice#. ©inante, 
fbtornirtnsmotabe in retinendo boari oti 
kboc etiam coadngkdnpUdtcr.Snt reti, 
net i conternet fi» oat retinet aliena, ptbno 
cafii retinendo qne fi» fimt i nudi dando p 
det contra Hbcralitatcm 1 magnificentiam 
ncctaliscftlimpitdtcrmalas.&fi infles 
©i dines viderit praperem indigentem ad 
mortem inibil det peccat mortaliter rfide 
ri poteft q> tunc rednet non piopiinm (f coc 
cum tunpc talis neceflttads fit flenda ?rul- 
nio nt pbst demens kx rdibus.xtiq.idilec 
tiiTcmus 1 ang.nt tranfamit vuUK. quo iur 
f.u ©inantem qn» retinet aliena fimpfr 
cft inainsi iniuflusappdlaf rtinuttodnorc 
tineat 1 prodita funt remedia luris de quir* 
§. Circa igit bonam utik elide onqaibo- 
nam (oiam gentem cardinalem tam in diflri. 
bnendo q> in accipiendo §> ctkm confnando 
qn» per ipfiim oppofitus bomo cft fimplidtcr 
malus alie autem non funt cardinales quia 
P carum oppofitum bomo non cft ftmpfr 
bw-Cardinalie tft iuftitia n5 cardinaks fiit 
UberaUtas 1 magnificentia! bod clarum, 
biccbsm fo q» boc erat fm bonum ddcctabi 
U circa qtf vkt uirti.% moralis 1 circa boc 
tiscurnirtus moralis 1 arca boc ucrktur 
dnpfr ant largiendo ficut funt mrtutes qne 
fimt in Indis icnmaliqms largitur aliis de* 
kctationou btbet. £t bqiufinodl funt «mid 
ciaaffkalitaal eu t r opdks. Jfleautcubr 
tutes non (ant cardinales quk nonfnutOe 
necclfitatebnmane natare quia multifimt 
magni 1 virtnofi qui in tmlibaaa nefdut k bff 
bfc.Oninante fitfdpicdo 1 boc dupTr.But 
enim fbtur principaliter drcade kct abik 
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t*K«fci»BacUciOT^ 
pcrwKk-i dkoKnfak Ubere cxdndcndo. 
ntn hilenftbQteaoiiioo cdcctstnr no c Bn 
pUtiteraalaafcdcxccdcnaficbabeBteiHpe 
randmqocoprinctcardi n a l ia tHm qtpcfaa 

tc necdfitatr Immane conieroetionis. Sia 
antcm narfetarfimpiicitrr cirta trifabiic.i 
bocdnpUdeerjiamcft quotam triftabilc 
qood aptamcft moocrcadirim it tunc im> 
fatnrmonlnetudo becnoncftcardinalisjj* 
non eft needfarioa» fi qnb ktkaar per tc, 
eam remittitor qoo minas tranfcitadactd 
fccrniinmceterfaKmiaftick.fin aotontri 
firet «factum ittawm n on diceretur ia 
ftida. SMn tocem cft triftabilc qaodcft 
aptam monere ad dmotan ituoccftted 
tado.Ham flent tOe cft fimpUdor ambo a t 
noU(iAftnmtnTibiU{^botamfcatni 
umJct fic faratndoeftmrtna cardinalia t 
becce bono cdcctibfii. bicdnmoltcrina 
g, «ft bonam tardam feliat boncfam.'£t 
taicVft triplex qnoddtm pertinf ad rirtntfe 
cognofcidnam. £t bec fnnt ohtntesiotrl 
Icctaiieai bec funt (ckntfa. fa picn tfa.mte i 
IectnB.at«i pmdentia. Oooddam perd 
netadurtuceminterpjetatiaewneradt^ 
16UttaeJ3aoddem pertinet ad uirtntLip 
petatiatm. Capitatas fcamdanmcmM 
fdUcet patiaeae td oirtateui intcrpietari 
nam t dico 9 tta wradtts (pedans ad nir 
tutem int cr p a c t a d onn nonwnlrtna tardi 
nalfa qt n5 reddit bominem (bpUdtor bood 
nec dno oicia fipUcito* mald t cui oieni ma 
gfaoppdfitnm l factande. (Sed lactata eft 
fripkx. £ftcnim factato* fimpicsifttc 
gmtfa odectadonis-alter tonoris alter g» 
tfa locri.ibia prima laetitia opponitor direc 
teocradtati. Slac aatepingMdfanttr aliam 
fytam nidi mm primae Wnmlpcctat qic 
mendasded nradadam eft doplcx nam cft 
mendacium qd eft (imples HUa fignificatio 
oodo.toeiUodiri9> directe opponitorae 
radtari.3Iiud i fialit fignificatio nodo cam 
intentione faUendi.£t illud fadt tominem 
ftmpSta nuian n inddit ia (pecwn (infti 
de> £tbMi aU2afpccksmedtdomm,p 
fcqukur aug.in l Ut e n dacioram tranfampd 
ne babetar sxuq.fi.ca -pJkmim oapicalc. 
gfind eft ut Sn bon a m hooe ft ampqrtioto 
ad oirtntem appetidoanui boc dapUdwr. 
antdfcntulitcr t tfta lant airtntee rnoaief 
ocqmfma Capta tactam cftjtat fypnftcatfc 
•t talla fant bono» lana bona terrena. £t dr 
caiftnd bonam boneftum e magnanimitas, 
et tales non fant nirtutes cardinales. TUm 
omld fant nirtnofi qoi edam non appeto* 
bonotcaqofambmtdigni. Stantem b 
qnamar de bono bonefto qood Ipectat ad uir 
cogQofddmin«Cone fant uirtuGes 
intdkctutks vc facstk.tntcUectbs ire 
i cundciUtt«1^iiac tres ooo C>fdinAlc8Qft 


non fimtOc nccc fli t ate nk e bon an e. (Sed 
ptndtafa eft eknccclfitate boni pmmo im* 
pod&dlc dt aliquem erfc aotudam Ime pmdi 
tfa.11am ptndenda regnlat ceteros nirtntea 
£s bis mfcrt qoaiiter fntitndo propter qoi 
fft fmo cft virtus cardinalis i apparet qli> 
tcrqnatoot fant cUddnc es triplici bono 
appetibili i frangibili triplid airtute anime 
anime noftre.fdiddtia tempanda fortitudo 
t padcdaqac nednm Cardinalea fj ymmo 
inter ceteras obtinet papitami ptindpjdi 
fit aliqaalia Oifcurlio ted fic fappottat.qnfa 
non Pepataoi mri ft as ptc na nc afr cqdkarc 
nataram (wtitadub de qaa t ptlcipti fimo. 

Cdp*ssv« 

. Onfaqnenter qneritnr Snall» 

quis poilit dici fodactfaffino 
fait eserdtat* circa pknfa mo* 
tfeinbdlo a pparet <p fic. Ylam 
(bttkudo eft necdtarfa bonitati Immaue ctf 
fitcar&ulis at fap .psima qoeftionc <j boni 
taabnmanababeripMeft fme exercitio bdU 
coeiigoconfeqaentfapMbatmraconiaflctia 
fJOc neg^eU.at qoi nator«tiiudt.Oenk^. 
vidi mmc « faperffaitate. Odmmnpatetp 
nStnJ.psiauqneftionc. Jtem £ullias 
oicit 9 tedtado cft confiderata piculotnm 
faiceptbilabcnamppdfio ~boc autem pdt 
cKc fine bellico acta oigb fbatur confeqntia 
p locam a leqaenti txftrocto eft aalidam 
in nrc arg m ncntn m .ff.fi cer.pe.l.U.$.ii.C. 
de fart.Upnd andqaoa v.qriLft.dc in inte. 
refti-Lnon ■ridetur- Oppofitam dkk pbaa 
MAtia 3 pq >ptopterea boc coatinctar in 
racramcntomflitis cnm accingi tor non eoi 
tart motttm-Lp^f-cs qui.cajna.i.U.Cd 
bioqwnonimplc.ftip.LUl.si. (biolbroe 
qodiwnfaeft attendendam 9 tetitado fiu 
mkar gratrafr pomni finnitite animi. £c 
bec cft generalis ad omnea ftutes. TTam 
ammiMconftandavitnpcraf 1 inrereptoba 
tnr.ssiLq.v J wie n da e de fare iora.qaem 
. tdmodamdf^e adaltJ.fi mdlbrjf.d decor 
Lp.ff.t>cne g,grf .l. p q). 'Rcgnfaqaod fcmel 
*r regali mntme 9 e rcgM.lLxL£t boc mo 
InetdabinmqnaadottlfapdEtdfc fine pi. 
calobrliro. (Sumitor edam (bictepraot 
•atrtneipilfa qw eft fodiuado ad qjgredicn 
dmn f espectandom picnla ptofugiedo ma^ 
Inm coipe vndetdples cft mdam nodaam 
quod apponit odii trifte qood apponitur dt. 
lectabfli torpe qnod opponi c bonefto bom^ 
autem anime qood cft boneftom eft pfercdu 
bono ntili 10eiectabfiI Icat anima ronalfa 

ptdfcrcda cft cotpotLsiLq.Lpc(ptm 7 .ssiui 

qJU.fi bibea.C. bc fac. fanc ccde. bnc* 
cim’ tf ptnLi remif.ccu ifinmtaa.£x boc 
infertnr 9» fnnt trea oiitntes motalca neoef 
(arte ad boc nt qnb dicator boona nirtuof* 
unaqwpicfigat Baii nn m adptcfcrtodumbo 
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n nmb onclbimittiILfthtttlaftlda.ff.ttw 
fti.rt nreXiuftica iuftU.l.fuftids xii-q. 
ii.cnmoraoafriiM.aiufirmam anbnu$sd 
p:ftoidiimbonQm'ibooeftfflntiUctabiU’r 
bec cfc tempanrisut vtoiiti. fed pcntuiduj 
i palam Oc conktt.nam cScnpifccntii. 91ia 
finnai»mimum ad U)fcincdamMftioQa$ 
incurrendum mala eripe i bcc ac fortitudo 
C.ttatNet.l.Ui.x.C.ts Wsque non imple. 
ftipen.M.vii.q.i.$<binc edam i bec fbatita 
do aqua eft farmo.£tmerito bec dicuntur 
cardinales qi funt v ncccflitate boitado bu 
mane -t queUbct iftarnm cuftodit (eqdunut 
qualibet aliarum tolle ud tollit exemplum, 
mulier temptato w tdulteriopcr ptomiftkv 
nisfcocfcnditpcr temperantiam .ff.oc ritu. 
nupt.Lpalam fij temptetur pertcrrotcaab 
ifto Ce defendit per fortitudinem xxxliq.v. 
Incrccia i.ca.fkri.i.ca.fingejrxiiii.q.i.no 
&as.&in autem temptetur per numera ab 
iftafr defendit per iuftidsm xii. qitcnm tf 
noriffimam. tboteftedam'«xcmplificariV 
fbttitudine.nam Ii propter timmem dictat 
ab ifta te defendit propiter fortitudinem ut I 
ci.lacrecie i ca.finge xxxii.q.v>; ,©f ti 
ptatur per delectabilia tunc txknditurper 
temperantiam xxu.qv.nonpoticap. nec 
lblo.vcsupriuiderfci no auctaberis. gl 
ptopter munera tunc defienditiufticia qrin 
ftum eft defendere bonum boneftum Gi$ Ipi 
rituale. tq.uqui pie.de fpmonia per totum 
©i tdfis rationibus tunc defcndit k prud£ 
ciai fic una cardinalium firmat animum ut 
pxfcratur bonum bondhim udli ut iufhcia. 
Slia utpieJcratur delectabili ut temperatis 
S lia ad fnbftinrtkta» propter bo nu m tuen 
domi malumculpeexcludendum utfottu 
todo.prouidcntis autem cctaraa regulat fic 
debet dic in cardinalibus. 

CapfmxrM. 

lteriuseft fden dum g> bellum 
fomitmr dupliciter uno modo p 
actu bellandi bine inde ut fumi 
tnr.ff.de captiuis i pofllLred. 
i. in befloi J 4 ioittimini^.Cdegladia.l.una 
ILxiJlUo modo faudtur pro qualibet expee» 
tatione corporalia pericdu ctunn K non fic ac 
tuilis in iuTu i boc (t pericoin erfet cui pof 
Iit uerifiuiiliter refoti aliae non dfctbcBmn 
ut3n latrone fulpcndendo i alio iuftificiiv- 
Oo.©i bellum aedputur pw actuali imuli 
onc bine inde (acta fortitudo noncftfolum 
circa illipericulaup tunc non e/fct cardina 
lis cum multi fanturtuoTi qui in taliboscx. 
erdradnonlunt. ©tn autem fumatur 1e 
eundo modo onc fortitudo uniatur circa 
ifta pericula generaliter fleut dicant» i muli 
ere que faMtintt pericula propter eoictiooe* 
oaftkatis.uioncltbcUumprimo modo Ium 
ptiufcd fecundo fiet tamen cft fortitudo. 


iKuncuni iifliHi^VwunvwnoQKuuiu 

qsdibetbdlictpsiaib.llamli aliquialus 
dic aliquem v defindit k noo cft fortis quis 
tunc canbdfet fortis fmdtndiM.^qli fab 
ftinet picula bdlieayptercaitffm i ld o dpc 
tc e fortis ^udroicit pbus g> non eft Ibitis 
ptopter ncceffitaccm buk etiam caff.xxiu.q 
HiLItabocbodonofa i-c-Oe drita depe.di. 
IL ©kenim tunc concludit foToqscftis 
nispiopolita cum qucrit' an fortitudo (k cir 
capiaris mentis i bellica i dicendum eft<p 
non ut exemplatum eft in mulkrc.©cciido 
modo q> extremus actus fortitudinis fit dr 
a mortis picuia videtur $ fic quia vtuscft 
circa diffiale.£drtiqm 9 q> inclinat ad fidti 
nendum mottfe picula^ Ii cafoa occurrat di 
ccndnmepficiextedrtur drcairitimfpo 
tende prino ceii laridi. foonderainquo 
dicit 9 circa mortis gloriam eft actus extre 
musfcititudiiris.Ham moroconftanttfbnof 
tcrer animos i eft rpila pallio in itnifortU 
n uldmum terrfoilmm fm pbdm i •ride obm 
tertio edeborura dum (fixit fortitudo cft ag 
^reifmternbilianubimotsifflbKat p ropter 
bocumcSmancfatuandum. ftp&fcraep 
Ofis jam» meus fipicnterloquif anent 
dum dicit fecundo modo indinat adfobfti- 
nendum mortis pt culum fi cafua occurrat, 
foondera verbumfi cafus occurrat fi trades 
retk quipiam morti ut koftenderet fortem 
non dfct fortis ut andqoi faciebant quUad 
boc ut fortitudo fit dtua requirit $> tendat 
ad oebitum finem ut db» utar barJuXii qT 
filio. $.einsqoi.ff.Oe iniufto i irrito tefto. 
vade IdUcas Ium dicare Ocus eft rcmucra 
totaduerbiotum non autem aebcctiuapfa 
glo.in.cj.Oe coilnrtictegen^Lin.c. mocbl 
xvi^.lvndequisfottisnoaadcft ii lemet 
IpTum occidit quia drea mortem bene 0 utte 
actu fortitudinis ©edfiuoiuntatcdciad 
mortem deuenio t dato $ nobis ut inquit 
pbds fit naturifr (nftitutus appetitus uitx 
tamen tltion inlpiciens i bic inforiota uili. 
pendens okerccoide n «e.Cupto dMolm v 
d(e cum xpo ot ntignug tkht tp oft ritw toc 
ctic; fortis quia fotdtodmis actu bffuiderer 
drcamoateuMiti. Itannonluffkitkbu 
n an led oportet bene ieiunare. 

Cap-xxxfl. 

£d queritur qmd fit paincipali 
na fortitudinis bdiantium an ex 
pectado boftia an aggreffua cojt 
£t uidetur g» agyelfus fit pmcipaliat act* 
fintrtndmis. tnfoio quia ut inqt pbds fodo 
etbicop tractatu Oelibtralitatc virtuoTas 
eft dare $ aedpe. ©cribitur etiam ccddU 
dd.iiii.c.flon fit manna tua ad scdpicdu$ 
pouecta i adoandum collecta "bine quod 
fcribitur beatius cft dare $ accide xvi.q.i. 
^dicitoa de donat.c.lergo a Ruidi dtuofiuo 
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dtaggnedf^capectarcqnadggrcdib det 
crpcctans recipit ptcrca mrtuofus eftte 
fecere quam bene recipere at idc pfaifefapfc 
pwlut.Tbm fi melina cft fecere q> peti in ge 

nere montum-ergo beneface» melius $be 
ne peti.tonleqoentutenetperlocMmacon 
necis qtri cft siiidtis ia fert Jf.oc neg.geft. 
L fap cr ft n t »te.gcdagBicdic8 bene ditet 
pectsna bene recipit ergo BsrtUofiw cft ag> 
gzcdU freteres cft melius bene operiri 
§ non operoi turpe-3uxta ttlod no (afficit 
ibftinerc a mak ntfit bonam fedamna.11a$ 
illud (dicet bene operari bonum mdiotem 
«facit (inemXum in scribas bis limspondcs 
returab dio fiet nomi ntio quam tenet pio 
cum afimqui cft uafidi»in fercJf.ee re mi 
UXfiqufadf/tiurefiidnonintdligitnr.f» 
fi quis palam Jf.comumt pzei.rcccptmn.ff. 
b anroiMrJcJ.fi non Gk$.pcrncnfeMa8. 
&ed«g^edieftbeneoptnrierpett«re cft 
«n operari torpe.i.non fagoccrgouttao 
lioscft aggzedi #> ejcpectare. (bzeterea^tu 
efius e qd OHicilius. IU‘t.I.Rfponlum afr 
non emunt nifi faper difficili i Dubitabili. 
nU.quodWxb.ff.tccar.cdi.iJJ.io fiJf« 
odimmidpJocdsggKdicft diffido» qua$ 
expectazc.Tla$ bomo feffus expetrare poteft 
no aotem40icdi.p»bitur nux» per eundi 
(ii^ructatncxCoititndin^.^namactnsfbr 
titndiiiis ^edeliter cft dradtficflia iter 
ribilia.^McraiBudnirtnoi^ § «abiit* 
llam actus obtutum t>c fui natur* fit ama 
biles ut idem pM.ip t oba t ar.bo c de peufi.fi. 
i.ca^utucimaB.£^aspedicftamabiIiun 
qt piuines utiUtatcsaffenit rei pnbHccsipIu 
n In eodem genere pzcntlcnt psodozfcas in 
antcn.de confang/t utUra. in ptiiudclcn. 
occomumca.cum ptocuratoz juuqJiiungd 
tendam deoffi.d etrg ^ au d en tiam in pzinq. 
qz Inimicos expellere eft utilms^ ipibsct 
pecti, (bietcraillnduvtnofiusqnodcft 
laudabilius qzuirtos modis eft bonajlaudu 
bile fcd aggzedi eft laudabilius $ expectarc. 
Hamregulsriterploslandmtur aggzedkn 
tesiip fugientes- 3ncontratfem cft text* 
pbi.ihutbicoium tractatu Oe foztitadieubi 
dicit eppeiucipsfioi actus fnritudinieeftfe 
Itinere.3dem ibi «feertesi cuftecbius. 
Ibioeuideatiabaiusqucftioniscftadueiticn 
dm& fecundum dictamcn ratione ratio» 
non femper cftaggxdicndum nec femper fa 
gkndmn nec femper cxpcctandum. ymmo 
QuScbcg expedit tggicdi (ptjkfcypfttyv cfic$ 
cxpcctareJExgtzo apparet q> foztitudistri 
pice eft sctus idJicct aggzcffus faga i expe 
ctatio i «liquido fagkfffit1bzti.patet.nam 
periculafupzabomioan fimtfagfenda. Si 
enim unas (alas udict aggzedi at ipfesaggze 
dientcsetpcctarc non effiet fbztis^ sudat, 
i temerarius ut idem pbfe fcidem dicit. 
Iripltx eft ergo «ctusfozritudimafcilicjag 
gzcffbe faga i ctpecorio i inter ifta minus 


eft faga bocpzobatur. tlam Ile actus qui 
cft inter uteros minimos eft inter ceteros 
minus Oiffictlis. Cum ars i Oiiriplina 
(it circa dWfcfiia ut fugere i fcdB*$sggre 
dii cxpectare ergo ic-fczeterea ille actus 
eft mini» rfonfesqui slfimuiatur uicioptu 
mujpbatnrquiauirtnsaffunnlaturuicio pe 
ioti ibrtar p locum ab extremis qui eft uali 
dusin inre nUf.coaani «b.l.srbozi.Li4f .fi 
quis m uzs di.ooo obtanpera.i.l.qnare.ff. 
Oe ibJzo^k eft in fpofito.tlam p fagam 
affundatur dmori quod eft prius uidum qui 
Iit audacia ut idem pbds ibidem. SoTo deo 
«pcipecttriocft aco» principalia* bocjdn 
tur.tlam faoTine eft bene facere bonum $ 
bene redpe bonum ergo wtuofios eft bffpa 
ti§> bene facere malum tenet conlnuenrie 
per focum a contrariis^ cft uatiiiusinfere 
ff.be sctxmp.Lur.f.pcuf Jf.be edito .L 
fed fipqjflT.fJi inftuwa.ff.b d.ignLLbec 
iibt-2fed aggrediens bene facit malum ag. 
grertoerpectune autem bene recipt malum 
abagrcdknte. IbiefiereaiUcactuscftpeia 
dpilioz qui cft diffidliot bec pluries J.jta 
tum eft. &ed cxpcctato eft bifftcdioz S 
«8greffas.1bzcbatur boc.tlam fiat aggrcffnf 
fit in modum fottimis i in (x Oc cuadendo 
at autem ro non oitarct aggndfum fi non 
effiet (pes cuafiouis fcd cxpcctatio fit in mo. 
dum minas foztem krgafoztiazcmJiid diffici 
Ifascft bene (e hebere cum fsrioH $cumu 
nusfaztiut dure confirmator. Tbunincx' 
pcctando opoztet moderari timozcmnugnd 
cumtzift>discozpozeUbue.&edtggredfcn. 
do non etp edt t ltna moderari ergo iccfa. 
tbzeccra cxpcctatio i fnbftinerc oenotant 
Ointnrnititem i pfeoeranciam i in genere 
boni <Bdturq*biuQHrmnKluubcpc.dijqui 
irrilbt i.cpeswta i.c.non reucrtcbetur.ff. 
dc iorem naib.Lfi p pttit.$.i Ttrfoj. Sj 
aggreffus denotat quendem impetum parum 
durabdem,puenicntfm abtaomdfeatJ.il 
adaltcrium.f.G 3mpatozesJf.de aduit.i.L 
grecusXxo.1 regula quod colote deregf. 
juf.&ztttreacxpectariofadtpicnfemozria 
effeaT caute ptcfottiaiiliu rimc dUfictltsi 
timWks ut efidt pbds fbretbozfcozan ergo 
3nfcrtnr expcctariooem actm pzincjpe 
lioremfartitadus licet tuigonm non ita ia 
dicantes contrarium Japiant.$! autem 
pzcdixift^act.fbzritii(finfemdeturoiiAi 
n ia boc tractatu (cripfi.f.in artkrio ti pd 
nentibus ad ducem i miites ubi dixi q>mfii 
tes fmee debent iorametan quomranenfa 
nonic-fefo prtrt ex uun Dictis. Tlam ubi 
fitnt picula fup bominem fagfendd dtxmfi. 
q JH.dffplicet 3o.-niL2D*tbei.x. trUfamp 
tum.Mtt.qX%boc feraandum. Obtautc fit 
pericula non lup bominem fedeft «8 ^»^ 
fix» tunc pceduntftirim Dicta, ab altata 
in contrarium patet rfffiobifcnrrcndop fin 
gula uno tamen addto ui ddicct & vulgwes 
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plaelanoeati mmtaunAatufdpee 
tmnbbKdtp&ckpbtobkkmiMp, 
tobetm itasf fl p eiuk rioact Qt^irosfntci 
Ifcattad modicam laariaitm anent t 

om. fgcdqaeroquot grato» fo dat, 
dtotoqnto neatur io bello * Solat» fat but 
fiaiSitadin c fl mere fori t a di ni s que cft abi? 
momlisfita Inter audaciam -t ttowtcm.£t 
jftto fex utuntor milites in bdfoptims fcnfl 
tBdoroopterq nt wmflittsairattcragicfi^ 
tnr cft piopter gloriam i bonoxm uhknteo 
9 tatofalcat laudari i tunidi atonpaiaritf 
bacXJxremflitariHso xb(fj»d.Laqufr 
Ilege qn> actione. f.Q quis in coQnc^ 
totioocOcpu.intric. per totum. Scam 
fyg dl|P(h(b HBff iw ffr ff roror ob oicti 
pqKCoipog^iidpcciwfaric(y impdoig 
teanttinldiai togeatfeosto bello i Mano 
aturpoUitiaqi inter ctoesi tuUsfcnriUo 
cftKpcJ&ilicutfccta. fercto eque 
Uo tn t nr mdi ta r fa qi bon iin cs lautfatx o qo 
iacbgtf orta bdbntri tofo tixotoiridisti 
aperti fUpcnbsrii inducit experientia nye 
magjftrMf. oc leg fa» .Ll a naB.f.anmmd 
inHi.c4ittKckctJi.vi. et ut Oiett 
pblintast ta t a Kfa d t n dine ftiptadnr iipa 
gnaat en aUto lient armati an tocnuftua 
1 (ftnkdksfant ad sdfugkndan. bodktf 
tofecdtosexpcdteatqiiis Icuant dfetamtt 
trtHntiHrt^KifercdfaBtitetlBdU 
mittantur ut cft moeconan totarfe. 
P n^ if fft pg ntmryil^tf poi*^ Bkp 

roB-Hm te ror cft rea bupetaob ad perita 
U.i dbaUqundoiiuBtfobtUigqibomlto 
bntaudatiotcsibanc inducit impetueirs 

Ktdritcr.i XgnccneuC^.iXqnod cator 
fcKngJur. Quinta fenilkudo cftjpbo 
p ine e ntniimfa tta to in bdltopioptef 
^pc m 4 MH £i ^| woptitr^nUt»icwrii 
ttfapcdtenturigitarcifoDpoiidcratlpcf 

jOfnifif ff n ffiy j y rjm hg f^m.nnn ctmtn* 

p&cndMTLfK^citfnkhvu Sexti cft 
pwpttf tgmndwuttwi nHqrf igpcdiit 
qy mm ty ririfar u 

■rineriqnitmen figerent boc fdtoMnon 
dk knfq uMig^tdinlhf i n ^^ 

I l #w Ifti* 
fM&kaMbm il to rf g^ tcr am t e r 
in beBfamfntcr iftee natem fortitudines fi nff 
vUut qpc ningin stringant uhrtnti-irtcsnt 
trnJnrr cennto Mtc ^ firiitttJiM rk 
i^fichiibnicirc.ii«nui>cri fertfendfc 
[vtixicgM^ 

Ukmrjtm Ign om itcropcrutthi nn Bn 

cft rirt 98 (ppisdcixb<|iccftiiibitii 0 itKLH 

IcctttiJYgrfflfc tabet oamc opii tortetis» 

©ccee<to«tetckgLtaxfo; d^mypo 

piarlMMiKiMON^pvto^c|KictMr 

fireicitwriflta^ 

farttfropu debet efcdd0dle.11am ara fit 


tiradilfklbJweatatottqubuntar tone 

fa fri 

ncmaikniKtnTMHidKdiiBpcrboc^ 
que fapHJjctants wfljjk rffcii Jitnr nere iot 
tknotoi 1 que cso.im unes (netor atdmg 
afflatobutur in en quod lacuner i fic ricinia 
cft nnne flmBb i n eo efi eligens. 91 k connc 
ntontcnBnflrnpKtarfflnmqKfit cxfnro 
re.Jn eo autem qd jptef bonum intnokcd 
omnes dcfidfeauera.11amprbmcft{fCier 
bonum cxtrtofca»atpoCs gloriatu* Sito 
ptoptxrfngsHipene. Sliapptcr fpemuin 
ccndi-fortem autem poOtoica qne cft psopte* 
boooMeigfois$inagbrifimriaturacr<jp 
ttr finem bonorabfan. Ham bonaco im: 
Ggatfcattoinrtntian i ifti plus operantur 
tendendosd bonam publicam. Hamvfri 
linabdliainltlhroc at exemplar pbus debec 
totetobdltoRdebabeatc. to pondera 9 
deberemus babae rationem tempto ad anim 
adnartendum qtos dicatur fotio» actas tot 
tttndtotoanaggrefltoancnectattoanto6b 
YlangtoJnJ.apnd aoriquos.C.defar« 
dixit ddtingnc ttmpa i concotdabis feripu 
tnraa vidc.c.fratxrnitatto.xxtito.dLqueii 
ttMUat abbas in.c.noo debet de confang. 
1 affini Ham fient mctfcns ot#oit tepa 
to i torifptttts nam bodk ummcft lidtnaa 
qnod crsaeru iilicitnm ideo kx.nmi$ bodk 
ftatnit alia dte oppofidlllC.de cadiutciT* 
libibalnam fines occidit bominemi rc^ 
potatam fuit ad iaftkfam ratioac temporio 
otoaamnonfelnm bomiddakd fUkidapla 
ait deo ibKrefpiciendo non ad opera fcd 
ad teapas-toilinsad petnm feribens dixit 
nnmiomeadbcctempaiCercait nam bic 
dksaliamnitajaffcrt i aliosmoKscxpoftn 
lat vodeiaptonter dixit fiditos U.I offdras 
dum mutantur txmpom amatur i offtdnm 
■am ratione ttaqytie aliquando pxdarn; 
cft togere $ egredi i ccontra i fic de Gqgn 
Itonnde icitur te Scipione affricans ibit 
tttito<p cum boftrnon aliter debere sRiger 
$ eoe fi occcfio tdnesMet tot occeditis in^ 
ddMet i fic to iftto nidetur antoai ad (pua 
babuiflclcd none fbbins maximos aktando 
1 ut ita dkam fugiendo reftitnit Jmpeaiaa 
amento at noftre canant Hftotie.3n religo 
fapo 1 ? oiiwtoi (e k o t krap illmlMtort do 
mW Itamini manu fit fionj^xjup uH idus 
dicem me maidada»pcdicirc boc Qood 
retnli bc comptobit Itodia pariter i opera 
qne in mioibair dicta (ant ocftria» 

Cap.xxviil 

£rttoqnero 3 n fotis b bello 
aUqnootoaugto debeat erpec. 
tare amitem § tegere de bello 
todptegai cnadcre pofkt £t 
oktorfp non fit moto cxpcctanda. Ham 
(ftndaHgtoeftdJgendum qtfd c l ecab i li u o 
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percam ityoftttCtftHtitftqll aoiacnt 
otJJtqokio t*n jf.dcItgi.Hi. fratre* 
IHadHUgiaacieconaifaoi «kbeC dtcac. 
cSmodatam at non priacnfdaitatt remana 
ff^optUsJ.faibdb.fJqabrpa 0 .Qai 
dtm fiat poptfqof nonobedtotlmpatml 
**&»?«! boc flbi compete/; et attractu 
ttiorjmuKkromanecccrk qncafamnt 
bocfibicMpctcrtc* unedone .C/adtetini 
latamnfapatcmLftiitietiainfimtdpo 
ptoroauno.TtoeccUfotatiercetbriL. 
dfctttoqnibdbctefaiBtotoModindt 
ptoptcradfcdiicsrDMni. fdemdicotf 
regna 4« m wocmric w w n twfmm » 
taA * mjmdkM 901 Oytp^%M 
ksqd^fawKbxflbiconpetia^ex ptfuL 
Icgbndpocfcriptionc. £tpar boctnfcro 
9> omncagaiecofat qaeobcdfcitfacte m» 
treccdefclcfimeecpopaloromano £t 
Iqtodkcrttfmperatmcmnoncifc domi* 
nnm Jtett contra tcytm cnaondit d u m 
timerirtedKtaoiaeekcSngBiw. topo 
ltato» to r an c i fiam qrinS frientur fapc 
btMmbdaaoatg^qatdkamAnM 
imperatorem crieumtoiu ftcm tactt. 

(or*«<imfi^dktewmtenloid» 
ooo.fottrl toi motocftdWtrmrii.tbm 
nahhi tot poto fafcridiitpcd cootrt 

■■ ^ , m i,, —f. - 

DMhvOBU^JUHbM» vBDIQHDBB BBD 0 BII 0 ui^ 

nathttirwi nitftilwiioflri 
nadmtidlAoiaUtdwgo OdUlfant 
oms qqQxm oMLfliCflnK IwtecAsoAflliBAsi© 
OaMn to cnq dbii g wTi i ic tm te 
otfimtfiimccoitbodkoi tanto, fu, 
ftrtmr orpp omiprfoapafc fixidufe II. 
p cnomaoa fatos hfedifhw ntlfcr 
te at diri <p ipfc p9t indktrt bdtot contra 
boito faor i qol fimtpoftftutim patuirjgt 
boc tft bdam oc a» loqakurJJMtoJfjf 
cipdfltat (klffJ^J Iwfrpgi Io boc nedl 
ntebcnbtin(|>odttt<bcinr>popg 
b famo tt inpcrmc idso It ispcritoA 
tricitbdln chrtt ttft^thcpfoigfcrije tt 
fidlitootodkatlUbcomdfectoa pOUkf 
bctttcplocmlr cp ago tt ur otfl cfaii i mper a 
CBaiaildfllBCQOQ SaOB^flT 
ptpttt #hiXg)ftn(k cip 

v^ctt poMitobnvrbs ktfkott sdqtf 

04tmOL 

£4 4Mxbne|Md aKb a folid 

pltaMhniatorc nhtr 

Uc Scindo nSUcct Rneprin 
djdmfeorititt.1totiMarioi6oc pfadpii 
Bo cori i B ct t mTo t pc iti r t . at . Cntatmor 
motmninratot afipo.1 gkJsnOJiaf. 
pMptColajKi n b«oLdc*mfa.<. 
coUa.uLidtatlontn ncmWfrc priad 
totootbliomianaiofaR.farapttadpI 


toktqrfbe ariaUtmpnitat* amti regit 
ioeflbipidtiibibtbetar copia to Aeetia 
idcirco Hae cte aontotitttc non liat SoB 
crgaphncipicompetkftmtactorkate emo 
aonbrixatfaperlorcmadqocm (tcanratp 
Ufck.toodictaacnqukiant popoUooo 
rtctg m&mm kf&lmmdttkta aonrc 
qol^mBtfelopcritotactoritmcdiiW 
rtcpgnofomtTnmw tota dic bcflt bdocao 
mtpoptoc«r»ppDnolro>e^. 7 ltoo 
dktmu p* mei p m qoc uoWe oldra io <5 
fiUouxrfftodpknteBtetottcqooqatrf 
tmraliqpilisaotidaic.ubi dbeit ^ficotin 
omdooc frft i fcupAttfft id tb hpinl 
retorit iofiaottidot badt.fdemeft .CJe 
ton«po»^o»faX|t u L Itacre to ton i/ 
tknr^bfatttnipBTxnteiDciicto tP ic 
dtiocom taemtnia in ama (to aVat.d.L 
pttadt it aUn addicJpctin tL tt inftrS 
Micdtt5c.f4)onbrianA«ddiCoi b»tf 
ooo.tox.caocoodngm Ociart fareo-in 
pmrc.cmT« i aUqotd p boUnJ.fcfaf.c. d 
toot.oidc.c.pvctierabilcmqni Mtftntk* 
gittuni aide tar.b.LuOc Ocqnc.DcauU.ic 
loycpf. ride d tHi hi c fapijdbiHw oe 
dJ yto liUiim fcripfc oudtmo late io 
rqxd.mcaXctorioJf.Oc toto.*! pnp.n c 
£t poodera ^ Mad qd bk Oie» per 4 maam 

■«m nfi A rf » 4 jifan < .y. m 

hrcima n . fa .i i i.cor.tidddcmtofDoofa 
tooC o O tti te feflit 

Ca.p»* 


Ixohmqmv algMcB un eid 
rwottit JinpitOT conf ccckfti 
Mierimoitcocaottodiridm 
. udc iic ipi 

litpfadpfe wmd ttjtxbtocry ic£dl 
qgj§ hrittaioocA Ac h rt>c«n t<|d 
Mi fiat tx per.OtocnUcm Oc appf 
fcdaaboactfaoiqaialB pettiacatiaw adar 

P^r pppl W QHPK § CEDCIIC QDhHTC 

fiaperatod etiam feMtotto .Lq.iii.far. 
©odo ooomrimo cftoqt. tlam faoperatoa 
cfti to n ccd hi um(€mt*kndcrc 


toroocax.000 de rtftUpdU. cddreote 
ynb^ jtt a do bdln m cccnn 
wrctperdorcpribgin Mfeflril bdbn 
qji (BoAbnto5*^jB4A^kwM dcdcdwi# 
uni nc pmutc ia qn p m 

oc^| a aoto. fmc a p tem po po otriitgttod t 
kpdDdpeaoodttatabtodebtnrida tt 
liwjEtkQrii pf 
fapcrimcft.ltoicxtatot imperatori i^s 
rqnebat t depook d eka.acnerabli d « 
tadi.apri.li.oi. fobx ^tar caio ooo 
teoeatar fitbdtd toot impeiatmcm cotre 
ccdcfimapmmoc contrat pit ptpaabkl 
ocrccoaadaado (Udttadarv.q.aLnoa 
inic&rmnn.aJarcto'! ootatxbcrcrida 


Digitized by v^ooQie 


tKonmnkemaa.pt pcx-f. ©54000 
-d pioj^Ekoo neo QiMiocio 
MwmrUll i n contra mpmrifabdidba 
bebant d obedre. Wca* {ccandan feon.? 
boftUtxtjfattt^^.ftcntfayori» 
tot eft homo tniq ana n pcccitoamOaitnafc 
non oonjgit fcd peiot* committit i tandem 
cxconumkatar pcrpipimn oaunacdtcap 
nitar t monet bellam ptopterboc contra cc 
cldim i condaduot poma eam poi—a 
ncobic $> noBfe inftom bdbmXRie toni 
nan Akb.ca.Hcat i.J.cc brcbniM vi* 
cnLarieooaaimmAbakbcapiiabaaric 
ts indic. 


Cajeti 

ltcrbaqneritnr qaidecontra 
fipope infli w contra 
i mp eratorem fctfmadconibcre 
deam net eteofarptataniara 
i wffro nent 

torbrart papam tertam naMl imperato» 
rfeabfablpcaanta ia ram ea t o cpiotaarf 
•dtKdarariaoa teneri at co.noa fimetori 
t ca.iaratoerrfM-''*- fn pondera <p 
idemtenaumbasAbaein.ee. ficati.J. 
w brt tarda*UoO 4ade.ca. vaeatik» 
ttdcafei ba^ttobtttnsiriCKbomicLiii^ 
docincLXX0eftudccie.it5 reillxxfie h, 
dtqoodhJbetarbi c?trnu0Mte frontfactf 
qnc incipit mmmfMOam. 


Ca.rfiL 

Uerimdt idcndoiKsggic 
(pfani bdlompcftd 
cndbnaqaoipfc fieri qdxant. 
inbdiafintt legioui btbtfcn» 
tcnnSkcciitmpcdkc0i(cpdi)gctDBw 
coboitcs i cofaotefa® 

bctxx^los^t prima aocotarmliaria. £t 
bAaptdittomilklUqboacxxti. ©c 
ennda qnbgentnerb didort hib$ Mdta 

Igiuri (taxioidohctatbcEoi fanat 
dopiOMdtlCBdfaKflpCft 10D bdtflB pKgt 
taaoaaatempernctabdlandL bnotmi 
pibc^ificcrtadiiitbdli|ttlcikttfliMi 
mrtn.lxc J Mlrt tm btrte pa t eo, tqn bu 
«ditent danca.1Umcqaitfena campi cW 
ihtsflflriai it RmIbs* pcdUtw coBcnar 
"bine infartae 

jppcdkea bptintttafirt rdpabhcc 
hjj ppjtnsc psodc^Csm 
£apoadnbarJeqaitar .dXiLVkgic 
bic per ponaam meam taid doc-i porca 
dkaaeppcdtea tcqafeea bAttfcatcxcc 
dentia excdfarctycGtatabto ad qnditati 
temperiei lori.or.fibXopnd antkpomC. 
tcfg^nmfimainarvirflioBciiideJoiaat 
b.c4-mfcdcaocan. 


CtpTmrdfi. 

3Utteiatemtabdto'BcfcMjc 
remanent jcnmcaramcts 
qood ptcftitcrant.lbm ierent 
te ftraume omnia tetnroa 4 
pjedpit imperat»t aan$ ocfcrtaroe mfi 
cima nec awttemrcadotnroeppcfcafirei 

qjd npn friplg-ftj J .pjajg Hb7ft T yr 
d yfh iff yfrgiif dofirent 1 ege fffl tfwff 
iaptiodpio. Itat cnm are poblica 
—tff 1 1 dantor tabent btterc 
n tfi i t a rt bont efle fa n na wr o u ii ii d e nt armo 
nmqaotidaaocxcrdtbadbdla k pparct 
tt X mfl iticm C . UK . nfl iti.1 ac Petite de 
dnsctompare^i cootrt 
fecerint cnpitepn* 

nbirf.ff.Oc rcjniH.l^eftorenufJn fadlo. 
SbftuxrcOcbciitflbfl09O^odWftiiiiMiU 
mcdb&mcnkn^qBKtaL dicmi nos 
pM0Mocgocii«BdcWc0Citri0i|oiitc^ 
edant atfatnto i citlB mfakgHn 

** Pf Hlul£C&£«tf 

paocarXplitna. Ito emant predia abi 
■diMtT tanpeqoomflitaaC occ caesii 
cuonoomoldhct ftoftnoniiiQuicttbiid 
JaBit Ite repla abi ftJdmaOiftriobat coeam 
bona paterna i abi ex hereditate qnerant 
bocaatan indoctam cftne ftndioadtnreo 
wlkb sdioccnt bcc btbcoLlf# <k luduL 
adUtcs. boodera^fexfiint nca&rfa 
in mibtr.lbimo nt non (it ncgodKoa* iti 
jppftetiacrtaentnm pergenbmi pandpio 

jp i vipnM r^ Ca ium gfdhHr^tni 

mdmei cingat, item fti^niXnoti pabitca 
Oebet eia in bradofeiBbii t bdariit poni 
LaiLCdMxkktte i an3aliapp5it fera 
Oc bia per gio.in oUmcdut per glo. in rn» 
baica infct^tijnilltmaideflio^mamH 
aJJnx.cbiUft cadfaflf LULCioraAt 

Qpib 
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DAmimi hD [iftim 
m^ftui f§nMhm cMcsim 

dptjMidici iMparMktnncMi 
fiten b aftria retinere ad armonm cwrd» 
titioacm pdneere ad opw pabatmn pifcatd 
tcnatnmnM mittere dMeapottaramfaici 
peratigBmactranrebrm r H tari o n icomfli» 
t onmn intcrdfc ftmacntnmm adi ar c lnni dd 
«pbertat delicta aft(BHneq«ndaa comU 
tonmn anrfirr «pmjjtmJinariom bfairnt Ijcc 
babent uXofficbmUf^kreminta. Sd 
cbmctiapcrtbctfliiidmnhtirendafla' 
adnfa ripa» kg lon em p onere. £t at omnbo 
MdlaBtQMRi poUBrtKVflbtakbqsoai 

bbfcrienfius parttam ImniniaidfKercp» 
mktot.lDcc babcntXde re mtU. bgentb 
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3 d ipfius edam officium pertinet caftra po- 
nere ubi lignop pibuliaquc copia bibet i ut 
diutius comoun du> fit loci 'falubritas eliga 
tur mire fit uidnusautattiot tocu6 qui ab 
adueriariis captus podif efficere. Confi- 
derandum etiam ne torrentibag inudari con 
futuent campus boc vegetius dc rc mfli.l.i. 
c.rr. 9 d eius etiam offfeium pertinet f m 
numere militum caftramentari caftra ne ma 
ior multitudo conftipet nec ne piucitssin 
latioribus ultra <%> oportet rogat exte<fi. 3 d 
bonum etiam ducem ptinet In quo loco <fi- 
micandam eftnolcere qui quanto (uperioa 
fderitutiiiot indicat 3» fi uictor^tf peditit? 
fperat contra milites boftium loca in equa-* 
lia afpera montuob ccbct eligere-Sin aute 
econtra loca plana potentia ncqrfiluisneq? 
paludibus impedita-bec uegeciU.iii.e.xiii. 
ce re mili.lDoc ad officium duas pertinent 
ad fpedalem magifteriii militum ut.LmagU 
lterieX.ee iure om.iudi.i . 1.1 coia.ee rc mi 
Ii. 1bondcraq>eri8$ dux tebet omnia que 
funt in hcllo que fuut caufa uduptatfe ordia 
ta sufferre ut peregit pubiius corneis Itipio. 
n alii imprratorcsefficiantur dari 1 no.av 
licati nt noftris legitur in biftoriis maxime 
in ualerio in.ca.cc militari difcipiinaXirca 
multa enim debet effe doctus imperator bo- 
ftes fcrire-prelidia agitare nibil metuere ni. 
fi turpem famem bpcmq 1 eftatem iuxtapa 
ti bumi requiefeere eodem in tepore in opia 
1 laborem tollcrarc per faiuftium ingurtio 
5n primis imperator (cienda rctmilliraris 
cebet pollere ciceroin oratione pro pompeio 
Unde uegcciuade re militari dicit nullas e 
quem oporteat ud plura ucl meliora fcire q> 
imperatorem Cuius toctrina debet omnif 
prodefle fiiUrctis.T)am turpe eft patricio ui 
roignorareiasinquouerietur.l.ii.^. ferui» 
autem fuipicius.lf.de origine iaris debjee 
litteratus, tlam folitus eft dicere Caro g> 
plusreipnbliapjodeftqutdifciplinam mili 
tare confert cum iris. Ham'fecundum utgc 
cium xiu.ca.iiUibri bonum imperatorem co 
ucnit nofcerc ipfum locum in quo dimicadii 
eft£t aliauidc ddquibus ibi. 3tem ciaro i 
oratione pompeiana fic loquitur uirtotesim 
pstotie uulgo elfc cxiftiinantur fcj labor in 
negotiis fortitudo in periculis, induftru in 
agendo.celeritas in confitendo confdlium 
inprooidendo. 

CapTmxr. 

Srie autem puniuntur milites 
nt uarie ddinquut-namutcon 
mittunt delicta propila aat coia 
£t in propriis puniuntur pena 
militari 1 aget pena gradu iepemilicie ut.U 
ti.ff.de re milita, fbumtiones autem funt 
pecunia^ caftigatio. jfniuriorus interdic 
do ignomine miiTio ab exercitu mUto grad*. 


twiectio.7n metallum wtej nd opus metalli 
non Oepurat' fed Oecapitac non enim pro mi 
lite fed pro bofte rcputant.ff.de re tnfli.UiL 
^.i.i.^.ts qui.t.Lpditores. Capite siit 
puniunc qui ppriito manus intulerit qui in, 
dxdientes fuerint qui Ipectantibus ceteris 
prior fugas arripuerit exploratores quifecrc 
ta nuntiant boftibus qui metu bolbum infir, 
mitatem fumiant qukomiUrone; gladio vul 
nerauit qui fine caufa fe vulnerauit ud mor. 
ttm ftbi confciuit fixus fi vite redio ud dolo 
ris in patientia. Ilam tales infamia none 
■foer vinum autem aut per lafciuiam iapfi» 
militu mutat qui non defendit ppofitum fuu 
cum poture capite punitqui non potuit ipaj 
citor, ~bccbabetur.ff.de re milU. omne 
delictum 't.l.iii.^.ll. 3tem qui explorato 
rc obuiauit bofbbus infidentibus aut de fbffa 
to recedit capite punitur etiam fi rem bene 
geflerit.ff.de re milU.nl 3tem fi cocita- 
uit atrocem reditionem defertor tempe belli 
capite punitur tempe pacis equis gradu 
petiit pedes militiam mutat .ff jk re militaX 
non omnes Zamen deftorea puniendi funt e 
qualiter baberi debet ratio gradus ordinis 
ftipendiop ^ diarum circumftantiarum qui 
excellit pafcui comeatus ut emant# ud Oc, 
fertor repstatut babet tamen ro quibus tar, 
dius ucl citius rediit ud Ii implemento ali, 
quo.ff.de re mili.Liii.$.fui.l. qui comeat» 
i.Lnon omnes-Toabcf etbm ro ante acte 
vite. £mafor eft qui diu vagatus acaftris 
adipfa rediit defertor qui plixu tempus va, 
gatus ad caftra reducif.IXi.retmnfoi.ff. co 
defertor fi in urbe inueniatur capite punitur 
alibi fiet prima defertionc captus iteratode 
ferat capite punit.ff.e.ti.l.non omnes defer 
torum defanctop bona confifcafur.C. dc re 
mili. f>ondera q> a&naffe arma graue eft 
crimen 11tmik eft ofcrtioni i bac fi omnia 
arma alienautt. Si -io tibiale ud bumerale 
aliensuit.vbcnbu8cedendu8eft.Si dolori 
cam fcutum 1 gladium defertori ipfe eft fifis 
(.quicometusipacium.ff.de re militari. jn 
omnibus que bic dicunt perpauum meum, 
fbarcendum tamen eft tironibus J.iii. §. ff 
plures.ff.e*ti.i to.l.qui cumuno.$.fi.e.ti. 
iterato ddinqret ic. ut ibi. 

Cap. xxi. 

£d quia dktii eft fup in.c.xvii. 

pterito ibi ulterius (ft uidenduj 

de agyegatibus ic. in fine cap. 

9 > fortitudo ud uires t arma fil 
dant bellum pincipaliter 1 quia in iure non 
difcudtur natura fortitudinis expUcitc ex¬ 
pedit 9» ipfius natura aliqualiter explicecur 
1 permodicas queftionee cum quibusdus 
natura concludatur. £t quero primo an 
fortitudo fit virtus moralis 1 apparet no 
Ham fortitudo eft difpofitiocorpsIisut.lX 
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C.de ttblrt.li.tti.ck bis 9 no.infa.Latbtcte 
ff.adXaquiLqua actione.^. Ii quis in cdlu 
cttione de pug.in duello .per totii.C.degla 
diato.I.Lergononeft uirtus moralis ciidif 
potorio corporalis differat ab Wbitu (eu dtfpo 
(itione mime 1 fic inferior 9tadu.de de peni 
1 rcmif.(.cnm inftrmitaaxti-q- i.precipim , 

ttiiiLqJiii.fijMK8.C^k (acrofancecdeX 
fanctimus. Secundo Ile oouus uirt' mo 
ralis eft coniectatrix in patTunibne i opera 
tionibua ut prdbat pbtn ii.ctbico.Scd foti 
tudo eft coniectatrix io medio ut idem pbi. 
ergo. Cercio fic 3» non eft una uirtiis .no 
eft uiftos jrmmo nirtutes. qr pluralis loen 
tioao minue dnoium numero eft contenta. 
ft.de tcftULubi numerus 1 regula pluralis, 
de regu-iur.li-vi.fit confirmatur per dictu 
pbi.primo eleocoroni.tlam eadem eft dtffini 
tio proportionis 1 unius propofitionis 3» foa 
titudo no fit una nutas ptobal btc mmot.ni 
una ufftus opponitur duob’ uiciis extremis 
ut xludUcpe de coniue. et pte. Sed forti 
titudini opponuntur quatuor 'tttrema fcilt 
crtintimiditasitimitas timor landatia. 
*i defectustn audendo qui eft ignozatesut 
paobat tet i ctbi 3 ppo(ttn ptobat pbuiiutbt 
tbrololntione qncftiooiecft adaerandum 
g> fortitudo (umitur equiuoce pro ftuticadie 
que idem eft 3» robor corporis 1 fortitudine 
que eft mrtas monite, prima eft 'potentia q 
quis poteft rnoutre utjMbat pbiia primo re. 
tiwr .1 utraqjrcperitur inbelioi fiefump 
ta fuit generaliter cum diti ’<p fortitudo lini 
uires1 arma fundant bellum cum ntracp re 
quanatur fod oe piima que eft robor cotporie 
nocft dubium q> no eft uirtus moralispfu. 
paaHegMa.Scda: fecunda procedit qoi 
ula eft utras fecundum quam nos bene ba. 
bemus circa timorem 1 audaciam in bellicis 
periculis 1 txifta ptofcqusmurqtprimscft 
plana in modia 1 temporibus. forointeU 
lectu autem fottitudimsanime eft attende 
dendan 9 in audendo 1 timendo contingit 
exercere 1 eeficere i utrobiq? male agere. 

Contingiti medie fe habere 1 (icuirtuo 
Ic. Differt tamen audacia a timore. Tltm 
audacia eft pirtw appetitus irracionrixlis fc 
eundum quem inclinamus ad agtcditndum 
tcrnbiliaJCimor inclinat ad fugiendum 1 9 
lilxt experitur in fcipfo-led utraq^ contingit 
bene agere 1 malc.llam fi quis uideret dccc 
armatos 1 Wos aggrederetur eoe. male ar 
a aggrerturam 1 male circa timorem ageret 
Sic etiam in timendo quis excedere poteft 
ut exemplum (i fuit centum bominesinagrit 
1 n 5 uickant niti centum i fiigaitmakcaf. 
Sic etiam no aggrediendo ut fiiuderitipo 
liare ciuitatesfi non aggrediatur male afjit 
fit fic uidesexcetTum in no timendo cum ex 
pedit-in timendo cum expcdit.in aggredio 
do cum no expedit 1 no aggrediendo dies 
peditJfidicbabesttida extrema audacia 1 


timorem 1 utroMq? gradum ut fopra.CDreii 
nscnotandii^ubiaicpcrcpire exalber 
tremof vtetofum 1 vttnpafaiicm ibi eft repff 
medium bonum *t laudabilem qft effet totum 
malum 1 vitupabik. Tlam portet Dici 3« 
Defectus eft vitupatdie. Tlam Defectus 
Diceret Defectus mali 1 (ic non foret maluj 
fixpedit igif q» in medio fit bonum orins r« 
IjxctuvnumOicaf nulum excedendo aliud 
Deficienda, fi* bis inforant ouequeftoes 
feu due conclufiones p folutbe qois. forima 
9> fortitudo anime eft ^tss moralis. Sctit 
9> eft ^ virtus pbatur prima. Tlam omnia 
babitusdectiuus medii laudabilis eft uirtus 
mordmfcd fortitudo eft buufmdi ergo jpbaf 
maior p locum a Diffinit ioneque argumcta> 
tio eft valida in tanedf.Dc reg.iifi.ft.ti poIU 
Ixin prin.i.Lbona fidcax-ti. Sic autem 
dtfftnitpbus itatm moralem fonctbi.phac 
mmor.Ttam fortitudo eft babitus intellectu 
nus medii circa timorem ilaudadam ot|v 
batpbusdiLetiricQf. Confirmatur Ula eft 
tosmaratisque generat In nobis in more 
ideftconfuetudinc 1 btc appellatur moralis 
fortitudo eft buinfinodi ergo ic.jhaf maiai 
P locum a cauta formali que argw n c n tario i 
valida in iuredf.adXfalX fi isqui quadra* 
dnta.$.quedam.ff.locaXref.$.ope.ff.d 
ngniXedifida-$.perfectilfime iX q forma 
e.ri.ui.i.cctrabeKbipti.C8bitum. Itabat 
minor.Tlam in actu bellico propter pcricula 
appetitus (enfitiuus inclinat bominem ad 61 
ut didt pins ubi in bdlids tendiett libi 
loai itu 1 ad a qnc funt impetuofoi fic noe 
indmat ad extrema viefob ^tusantmqiK 
eft pnptitodo appetitus rationabilisincUac 
ad medium 1 Ula pmptitudo geuerat ex ac> 
tfoos iteratis alias non ddtctabikm opartf 
*t fic non edet virtus cum in virtuofo nulla 
debet dfc appetituum repugnantia ut idem 
pbusfcooctbi.n patet prima conduiio vid 
liat 9> eft vtrtns moralis. Secunda cocio 
eft 3» eft vna virtus.Quidam boc fic ^ibent 
Timori audacia funt (Mlfioncs comrork 
fortitudo eft uirtus media crgocft tantum 
una confcqucntia jpbatur.Tlam unum qnod 
epagens intendens ad argumentum unius 
tontrariegs tendit ad renullionej alterius i 
fic ^tus minuens timorem auget cbtrarium 
ilecontra. Confirmat uirtutes morales Ipe. 
ctficantur afine Sed unicus eft finis ergo 
onica eft uirtus.forimi^ patet per loeu a ci 
finali qnod eft ualidum in iure a. Lvnius.^. 
fi f uusdfxx confti.Uultima.ft.cc occuf.Lgc 
neraliter.Coc cpi.1 cleri, xvi. qXc. cum 
cefCnttoeappd.i.c.1 lixpusteiureinf.pj 
irtinu Tlam nnis fortitudinis in bellicis c 
bonum corpori i fi aTs bellat ppttr lucrum 
non eft fortis jmuno auarus.aiii dicant aTr 
uiddicet 3» timor 1 audacia non (unt pallio, 
nes contrarie boc jtotur fic. limor 1 au. 
Dacia fc umpatiuntur in eode rcfpcctu tiuf 
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(mb ergo non innt contraria tenet pfcdntia 
qipofito uno cootrariotam remonetur rdu 
qnd 4 f.« iaftUJed & papillos. fJiinftfav 
ria 4 f.KRgB.iarJ.insooftnaRi.Lbcc 4 * 
hiJf.K wrbo.fig.in tuc^c nun.fJi.coUii 
xriLdiJjofociotamcinfi. fedmampat; 
nam qsdo ptopter S©nitt» boarfba» beUtrt • 
fcd tnct ptqpter dsmpnam «tua qofe agtc 
ditari Bcaodacia.i oon timet nelcdatnr 
n ttaoi.&(kiftiopUft contra texto? pbi 
fecundo rctbimtc nirict ipfaam rat io . nmT 
ttfegadoi triftkia fecundam omnes faut 
contradi tamen idem Kkctaripft i trd 
ftari circa eandem actam^oQe in adskerio 
Kkcuarpjcptflr fafaKcattmJEtficKp 
Wbrttooe marceo in auri ptopter tcmpcAs* 
«*»-©k in pjopofito qnie &m$ pooptar a 
lanpwfcna a a d e t p M ptr r ipem £rima 
takaropi 4 Krfo.andcalbcrtaBttaet 9 licg 
fintqoatooi extrema atfapranoa tam* (dt 
■fc duplices. n» qricmitldnatir sdbc 
wsadcmjaanontlBct&maicamvnoata 
diactar ad bene audendam non aodet.1 fic 
infert amcam alitate*. Iludkantmil 
fiat aififtBcxtrtBM.11a$ fi «tamis mburi 
aKtniai»aadcc.£tfictbaaiaadaciafed 
ant fic anm extremam 9 fafftdst expaedi 
afaconcladeie 9 fadtndoqac cft oodprt 
dptklitiiduisbdlam at fimrftur pto cotpa. 
riortboKnoacft nirtna ©aaid.fed otia 
ntoar p» a blat e «a ba t inirtasmoafiacft 
nna.£tbeceftiftaqoe bellam adfmemtm 
podadt. Ibaoocn^mtedtadofitair 
tasmoMlis tangit pbtaptunc iailLctbko. 
£tteToitttudinc nide tnUam lutee crtfctti 
in caJnqaodcca tractat qaodqnidam ea. 
Mpitintt%endnt citantem cum pepo 
nufint pera qaatnonuudc baetam d» 
nui in fecanda fcenade qaeftfaac cxxSLp 
&*w> i theologi in «Jentetiani dLxxxlii. 

CiptmxxH. 

JGmcftoctotitadtne qnefiin 
dant bellam phncjpaUtcr que e 
notus moalis 1 una.&ed quia 
tractatum dirigo ad Cardinaii 
Onero utram bec fit cardinalis apparet 98 
nam magnanimitas nSeftnfatus cardinalis 
ergo nec fotitudo tenet cofcqocntd per Io 
omamatoiqnidtnalidas in farctalcgt.i 

Cee oeg.geftjf.ee fcnaroi.qui fn dignus-G 
oc fecro fanc.ccctant.mnito magis fatas. 
Lex dterio.$.t.G*K epi.i dcJ.it qaa p ea 
hww xxxiU?.T.npaifes •eiiLq.Ulcr 
go-vtqJJn mare xL&uqueUbet ce decud 
in amctis.€icd magis nidctBr.indfc 9 ma 
gnanimkasfftairPnwald^fortttndoqi 
nobiiiet ‘1 mako gt Dicit pbna in etbicie tra 
ctata de nwgnirn d i n t.pt fct primo niddiat 
9 magnanimitu non (fc cardinalis qitnnc 
card/aaks foeot piares iiii .Scindo ftc to 


tabamine cennerfationoa nerfaardrca 
fnrdtndindatardin&crigonon cft cardu 
iis q> inde cardinalis mmcnpatnr. cencc>c5 
feqoentia|xrlocnmabctfaimei^ 
iiinsis inft4f.fi cer.peJ.ii. f. appellata in 
j3bctoJf.fAifopaKCtS epi.i doULSeccr 
nfaPJW ner.fegJ.tfeuritc£.i JJfecon* 
f*9 fi' P*pif.xxi.tii.deRi8.xaLqXI cnp. 
■t-c.cn* fm tx Men.pstet primam. Usa 
toitadoncriU falam dra picaU helice. 
SedpmddncnntnitanfgamcBwbcilkia 
picato ergo. Jne oumn r hi m a p paret «ac. 
toatotecdmnnitierloiinendnmqdiflamp 
mut in nnmero cardinaliam inter qaoscft 
feneca «rafcdttracatam (pedalem i tab* 
inrctboricis dWdebat nirtatesblasJfiu 
cardlabs 1 becarub aottmfcateeft niUa 
felareX4ffcetiMecithoj|ii itor 
dmrnJCJ6boj9\UxiaitMrUU.u 
MMi.ffenottpid.t<ndani gt tS<ktdm 
NsqnatnatprfdpaUbnofaispbcilc tractat 
iLLodidoaiti fit mendo per gio.in ck.i.t>e 
fanmatrini.i Bdecatbo. t nMt «d qoc 
Okantur Tirtntes tbcoiogke 1 pondera Ci 
ceronemin BJiij et bodcotnwadextremam 
aid tractat qnU fit pandenda 3nftkiafottL< 
tadot moddiia.nsm pandenda cft caUidt 
tasqwr&qnadampo^Odeaambialicre 
bononmri nuloanm 1 appdla^ pandentia 
mdtaram neram memoria t nfim pinring ne 
godoanmJnftidadtcqaitMtemdalpe 
trtmens foattodoeftreniamagaanmap 
petitio n raram bnmlinm contendo 1 labo 
rfa cam adUtads r& perpetis.ZDodeftia i 
in arino continens moderatio cn pi dkatnm 
1 Oebiscdambaiidiiu&cxbis^xipiiLqJ 
^pide gioJn adt.nt omnes obediant mdiobof 
in prinjfit pondera qnid iit Tiitasqma^t' 
cftbabitHBckcdansfm pbos nt refert bic 
poaaasmcas.Hamsirtascft qaebabentx 
paofiot 1 opnsefiis bonam reddit fmpfa^n 
gio.fkiadc.ptbnaOcrnmniatrini.Tfideci 
tbaSed Cicero bocfcdoandqoonlretbou. 
ricofOicitjp^tnseft animi habitas natnr 
modo ttag r3i confentanens 1 babj qoatnos 

ptes.f.pndentiam Ubdarn fcadtadacm t 

tempandam n diffinit fingoUriter eas i po 
nitearamptes. Ibtcanf ea» dtatxsq n aii 
wramtntest^crnanttsaafciis fm glor 
indcqnima OcrnmmatriniilUe « tM i. 
£t pondera^ ^tnsaiiqli capitor c Uncat 
babe i t nJJ egb <tas.ffj>e kgfcus 

Capuxxiii. 

^uidedailbroeqom palas 

dt vi&ndom node i quee vix* 

tates dicantnr Cardinales Ubi 

foedam fmalbcrtiS 9 fient car* 
dioe8cditopdiyiMc5tnt^a»T«* 
dcnsfiqxr qaueaioactarcriajicarditn 
boftionai portarum figar ipnbnsnnofari 
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tar.SkiSmUmrtatxsflkcHcimtarcirA 
n al cs lnp g quibus ncrittnr tota connerfatio 
bnmana i qaasi fi qabfaib} (Scitur impii 
titcrbonasi in ipCis non. Sic etiam ta. 
mini ordinales inde indicio meo nomcfnp 
fcrunt.nam ipfifantmndi cardines quibas 
toti mandi gqbffnflt? ffnol nfruf i fingitur 
nadiploslpectatfubftcntarc totanpond’ 
moblis gubernationis i motam ipfinsfixam 
pofturefomcntiim duobus polis namerbeo 
tenes eft ceUfhsmacbinai fafficiimt ftab, 
ks.frmatt ordine} motos non ocniant sio 
co turionis bumani generis monaftica ga, 
bematS.qoatoot crdinibas (ait contenta i 
fiiffidt.£?t inde ande namerns unde ntrie^ 
tosjmde infi-mitas-unde tanta a centro di 
ftautiaatanfafaple dicimus eam nontftno 
mea arbitrii. Sed qttscardmaiatu dixi 
in tractatu txcccleftaftkaccnfara none per 
tranfeo at reddam nt tfcatum principale p 
pofitnmJfit qrinre nt duri non plene cxpiL 
caturadpkmm naturalium al iqua ntulum 
f ar dntt f piifttr fwtitmfinem urfiinH^ 
-txco tractabo. 

CapTmjnriifi. 

. Ciendo} eftcrgotputdkitpbi. 
nirtnsrtbabitns electio» ut f 
dem pbns aderit iiecnndo retbou 
riceoe quod eft cadit fub electi 
one.ieligfciletft triplex «triplici (pede 
bene ptaaeakns.aUdicet bonam nttle.bond 
delectabile i bonam boneftam. £t ifts finit 
per electionem a ppctabflhi tugebduui oes 
uirtutes morales circa ifta tria ncriantar. 

fxpikcmusanamqaodq;. £tprimubo 
nam utile drea quod ucrietnr uirtue altero 
de tribas moi».aat expendendo.wt accipi 
cndo-aatconlicruando £>lnres actus dee 
tton» non experitor bomo in triplo i iftati 
dnaioab experienda oalida cftminreip 
batorinptobanio.(f.drcaj»in.inant rimo 
nac.arcapiin.ff.de le.iiU.fr d»rua.$.bis 
notis i de octeri tore cnnck.Lii.$.qnc oia 
de clect.<pfitli.vt.St expendendo boccon 
Cingit dnpticitcr.Sutcmmfxpcndit faa it 
aliena.Si expendit (na tunc dro Ubi expe 
dcndoubtnsUberaUtarisi magnificentia, 
nicuoppofita fdlicct auaritia i p r o di galitas 
peruifleentia i benificentia. & in autem 
non funt fua tunc poteft difbibuere illis quo 
rumfuntl tunc eft iuftici* ut.ff.de iufb-i 
inreJLinfticis i iafti.c.$.lufticij.xt-q.ii-cu 
<kaotif(tma.Bat diftribait ilUs quorum no 
bnt i tunc eft in iatticia ut in ioribns flati 
allegatis a contrario qnod eft ualidom argn 
mentam ntJ.t $Mm rci.ff.de cffLet’ cal 
man.cftia.i 4.per procuratorem. $-ignora 
tes.ff.de mandad.i.c.cmn apKcamdcbis 
qturatap.i .exi uinLd concr.?ingt.i no 
reddendo illis qnorom fime tromo dicit fun. 


pBcfcer mdat xxfiLq.ii.fi res Oe abris cfl 
PUfJXafarJ.fe<iaif.^anpstct»ialti. 
cia eft cardmlisqaii non tabendo $amcir 
ca diftribotfooem eoram qoc faa non (ant bo 
eft fimpiiciterouio8.Sed Ubertas i magni 
licentia qneconTiftnnt drcadiftribatione} 

eorum qnefimtfiu non fattfoa non fimtea 
dinalesqaiaqaismalediftnbaendo foanoa 
eft fmpitcittr malas (ed bene oicit Itamm 
i fic bibes nnsm cardinaicm.f.inftitii circa 
expeditionem inatilis boai.&inaatc airtaf 
mariKstffatur ara annam ntile in accipit 
doboc contingitAfCT. 'tlmnaatecdpit 
qne (ut (nnt nel debita nd dicas i Ubi noo 
OcbttajEt fi fi» ud fibi riebita i a quBms no 
riebetpctntconaraUberaUtatem magnifici 
riam-Hon tamen eft fimpTr malns-lsinc eft 
3> contra talem fnat inna remedia intiu- 
docta onde ti.iU».rap.ff«i <C4xr filostl 
talostatLi de condiccxJ.1 canofeoslf 
fctfingalis cafibnscxpUcantnr hnuarietate 
actuum i fic pcxpbcidoacmnniasftactas 
Lcxceptdis circa boni ntile apgct <p iuftitis 
obtinet cardtnalatum non autem fiberalttas 
line magnificentia cam per oppofitnmiufti' 
tie dicatur fanptr maino non antem p>eppo. 
fitamlfecnUtatinod magnifice*. feinante 
«flear nir tu a moralia in retinendo bonunti 
k boc etiam contingit dnpUdtcr. 3 nt retU 
net i amfcrnct fi» ant retinet aliena, primo 
cafa retinendo que fi» font i mdli dando p 
det contra HbcraUtaban i magnificentiam 
necuibdtfimpiidtcriiiiliiB. £tfi indes 
&i dines riderit properem i nd ige ntem ad 
mortem i nibil det peccat mortaliter rfide 
ri poteft q> tunc retinet non proprium f}coc 
cam tanpetaUsnccdfitatisfit lienda^mn. 
nio ut pbat deaene fex rbibus.xtLq.Ldikc 
tifTtmus i ang.ut tranfumit «ciiLdi. quo iur 
$.L Sinautemqais retinet aliena (impTr 
m. nainsi in iu ft ua appdlkriimatodflorc 
tineat i prodita funt remedia inrisdeqnib’ 
i. Ore» igit bonum u ti l e el ic i s unqalbo. 
nam (olam 'kutem cardinalem tam in didrL 
boendo ip in accipiendo $ etiam confoando 
quia per ipiom oppofitn} bomo eft fimplititcr 
malus alie autem non Funt cardinales quia 
p earum oppo&tum bomo non eft ftmpfrma^ 
Itts-Cardinalis eft Wbtiand cardinales fct 
liberalitas t magnificentia i bod clarum, 
biccbam fo q» boc erat fm bomun ddectabi 
ktiraqri^bcuirtns moralis i drea boc 
tfatnrnirtns moralis i arca boc nerktnr 
dnpfr ant largiendo fkut funt mrtutes que 
finit in Indis i cum aliquis largitor aliis de* 
legationem habet, ftbninfinodl funt amici 
tiaafiabflitaai eu t r opefias. 5 ftaauteair 
tutes non (unt cardinales quia nonfnotoe 
nccelfitatc bomane natare quia multi funt 
magni i virtuofi qni in taiffaas neftiut fc bA 
bre.Qoinaute fidapiedo i boc dnpTr.dlnt 
enan^btar principaliter circa dekaabik 

br 
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oncdHor fimolicietr i appeOtfar int^ 
pcrtncbLi dko te male bibere exclude n do. 
nmbiiimf^qdDooodectmraocbn 

pUriter mata fcd occedens fic bito tempe 
nntiim4aco|kinctcardbiaUaamq*|>cia*' 
oppofitumqaio (Impliciter eft ma!oo.£t eft 
tx necelfitatr humane oonleratfionia. Sia 

boc dupliciter.nam eft qaodOim trifbbik 
qaodaptnm eft monere ad inml dmciM> 
fatur manfaetndo becooneftctrdiitalia^i 
non eft neccflartoi fi flias iralcttar per ac* 
tum remittitur quo minus traufcatadactti 
fccandnmexteri«emiufticie.fin aotemtrl 
firet «fretam exCerfaem non diceretur ia 
ftiria. Sin aotem eft triftabile quod eft 
aptum monere «dtimnem i tnnc eft tuti 
tndoiitbm fiat tUe eft fimpUdtor maba a 
adt labffinere terribile «ppter botam fettoi 
taau£t fic fotiodoeftoutaa cardinatot 
becce boooodcctabll tncebam ulterii» 
g> eft bonam tercuu fclicet boneftum/ft 
taleVft triplex qooddm pertn »5 ad oiratt 
agnofcitiaam. ftbecmotuirtn t toli itd 
lectaie&i bec fnnt f ckn ti a .fapicittk.intd 
lectos-iren ptadeotit. Qaoddam perri 
net ad «rotem interptetatioi «e ocradtts 
1 feUttaoJ3aoddam pertinet ad airoteap 
Capimina fecundam membri 
icfiicct pertinens ad nktoccm intcrpxtati 
«ai dfto^iftaaeradtaa (pectaosadoir 
tutem mta^xtadnimnondfBirtaeaurii 
nolis qt n9 reddit bombem finpUdtar bond 
nec dis mao fipiiciter mald i eni mem ma 
gboppdfcvn i feaantic. Sed iactatot eft 
triplex. £ftcnfcniacotoi fimplexiftee 
gmtia triccotionfeabarbonoria alter git 
da iacriJbla ptima uccicin eppomtnr dircc 
teneradtatLSIieatteyingJdwiaraliam 
(peciemiMiumpnnwMamQiectat qtc 
mcadaxid meodactom eft dapiex nam eft 
mendadnmqtieftfimplexlidla fignificatio 
uocio.lOC ilio dixi $> directe opponitor ne 
racitati.9Und i ftlfc fignificatio nodo eam 
intentione fiaOemdi.£t illud faritbbminen 
fimpfidtcr maion i incidit in (peoem iinfti 
ck> ftbaoiaiiao^ecicamcdacioram.p 
fcqnfitor ans^lLmcndacionan traafianpti 
ne habear xxiLqJ-ca^Hnmm capitale. 
Sfiad eft ut dbi bonam boneftam pertints 
ad mrtutem «ppetituanui boc dupliciter, 
aatdfentiafitcri tTanfonc «rtacme moialef 
ocqtuboBfapia tactam eft. 9at figmftcatie 
i tilia fantbonot lanabona terrena. £t dr 
caiftod bonam boneftam e magnanimitas, 
et talconon fant nirtutc8 cardinales. Ham 
onnnittntiarnwtQmciMm non appccunc 
bonotcsqafeaefantdigni. Siiuiutemlo 
qnamar de boaoboncfto qaod pectat ad nir 
tu» agnoidtiuam. time fant nirtnta 
IntdfectwalrB ac (acatia, intellecti» ara 
i prodcatia.HafaK tres oon Cardinales ga 


non fuiftOneceffitate «Acharnane. Sed 
prodentia eft de nccdfitate boni jmtmo im, 
poifiHIe eft aliquem cite oirtaofiim fine prodi 
tia.Tlam prodentia rcgnbt ceteras antacea 
£x bia infert qoaliter fatitodo propter qao 
fit iFmo eft viros cardinalis i apparet qli. 
tcrqaataoa fant diririue ex triplici boao 
appetibilii frangfaili triplici airtute anime 
Same noftrcJJuftitis tangant» fertitado 
i pndctiaqoc nedam Cardinales (5 pmmo 
Interceterasobtinetnapaami prindprtu 
fitafiqaaUsOifcurfiofcdfic (opputat, qsia 
non bepotaoi baiftae ptonaac afr explicare 
nataram fbtttaduife de qaa i pticipaf fao. 

Cop.xxv. 

. Onfeqsentcr qaeritar Anali. 

quis patiit did tedscdajfino 
fuk exercitat 7 circa picula mo* 
tiainbdloapparctipfic. Ham 
fadtudoeftneceitiriabonft^ af 
ficcardinalio at fap pdma qacftione 4 boni 
taebamaaa haberi pMeft fine exercitio bdU 
a ergo confcqoentie ptobatar a contonet» 
ff.Oi>eg^J.ttqdnirurB.tiildi.&emqj. 
vidi nnne te fopcrfhatatc. 1>rimampatetp 
ndtaJ.pxiauqncftione. Jtem tullias 
oiat q» fntitndo eft confiderata picaloram 
firfcepdoilabotomppertb "boc autem pot 
eifc fine bcBico aco ergo pbiturconfcqnrii 
p locam a leqaenti Oeftnicto 9» eft olidam 
in tarcargamcntunuff.fi cer.pe.i.ii.f.iLC. 
de ftat.Upnd amiqooe v.qm.ff.dt in inte. 
reftLLnon videtur. Oppofitum dkit pbns 
ifiutbica^^ptopteita boc continetur m 
Cummeo aditio com accingitur noncai 
tare mottcnuLpdUx q0ucajna.1JJ.Cti 
hioqaenon baple.ftip.LUi.xi. baolbToe 
qoeftionio eft attendendam q> IbKitndo fa> 
mtturgeneraTrpcmuufinnititeanimi. £t 
bec eft generalis ad omnea '^tuteo. Ham 
ammiiaconftintiBviapcrati iarerepooba 
tur.xxii.q.vJxuKndii8 de inre iarf.qoem 
. adnwdamjf.de adtdU.fi mdfirJf.ti decor 
LpJf.be neg ig eCL p ^i. ‘Regula quod fcmel 
n regala matare Oe regJar.fi. vL£t boc mo 
fc K tdabm m qaa n do t ilie'po<fiteile fine pL 
culobrliro. Samior etiam ftrictepoont 
vlrtao^alie qm eft indiuatio ad aggredien 
dnm 1 cxpcctandnm picala pto fi^icdo ma* 
lomculpe vade triplex eft malum nocuam 
qaod apponit adi triftxqaod apponitur dc> 
lectabfii turpe quod apponit bonefto bono? 
autem anime quod eft boneftam eft pfcrcdu 
bonontilii Oelectabfil fient onfataronafia 
prefcrcda eft Co>poiLxiLq.Lpciptm 7 .xxini 
qJfiLfi habes .C.be (ac. bncccde.iuic' 
cim’tipeni.1 remif.c.ai iiuiaitas.£x boc 
infcrtnr 9« fant tres tdrotes monlcs neod 
Carie ad boc at qaio dicatnr boatu ubtoof» 
tau qae picfigit animam ad ptefcrcodumbo 
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imaboncffaimna 3 L£tbtceUUck.ffJcin 
ftixt iurt.Liufticia fafti.e.$.iufticia xiiu). 
ii.asm otooGifima.iUu firmans anbnu$id 
prcftridnm bonam i boncfcan SUctabfli t 
bec cfc tcmpantia ut vLtniti. (ed penfendnj 
i palam Oe confefC.iMM cficupifccntii. Siis 
firmans animum ad fobfcincdum potiones $ 
incurrendum nain eripe i bec cfc fottitndo 
C.ce atfikt.l.Ui .x.C® bis que non imple. 
ftipcn.t.i.vii.q.i.£.binc edam t bec fortitu 
do cequaeftfcrmo.£t merito bec dicantur 
cardinales qt funt se nccctitate boitads ba 
mane *i qudfoet iftirum cuftodit fcipfam.1 
qualibet aliarum tolle ud tollit exemplum, 
nudior temptata tx adulterio per ptomitia< 
nisfc «findit per temperantiam -ff-DC ritu* 
nupt.Lpalamfqtemptetur perterroremab 
ffto le defendit per fortitudinem xrxli.q.v. 
Incrccia ‘t.ca.fieri.t.ca.finsejrxiifi.q.i.nfi 
btis.©in autem temptetur per numera ab 
iftafe defendit per iuitidam xiu qiteum 
uodffimam. fboteftedam^excmpiificariV 
fortitndine.nam Ii propter timorem dubitat 
ab iftsle defindit (nopterfottitudinem ut i 
ca-lucrecia i «.finge xxxii.q.v. 4 Si ti 
ptatur per delectabilia tunc Definditur per 
temperantiam xxiuq v.non pot i cap. nec 
folo/t a^uiuiieriti no mactabaris. gsf 
propter munera tunc defindit toftick qriu 
ftnm eft defindere bonum bomftum tfi§ Ijpi 
rituale. lq.uqui pie.de fpmonia per totnm 
©i filfie rationibus tunc defindit fc prode 
cia n ftc una cardinalium Armat animum nt 
preferatur bonum boneftum utili ut uffacia. 
Slia utprefiratur delectabili ut temperatio 
SUaadfubftmenctompropter bonum tuen 
dam i malum culpc excludendum ut foti» 
tudo-preuidentia autem cetarau regulat Ite 
debcccfiein cardinalibus. 

CapFmxxti. 

I. tetius eft fdendum 9 bellum 
fumitur dupliciter uno modo p 
acto bellandi bine inde ntfumi 
tur.flF.de captiuto 1 poiULre^. 
I. in be&o 1 Xpoitliminiu5.Cde^tdiai.nna 
li.xi. 3 Uo modo Mtur pro qu£bet cxpec. 
tatiow corporalis perierit ctumfinoniic ac 
tulisin uifio t boc fipericrid effet cnipof 
fit ueriGuii liter re&fti alias non effet bellum 
utjjln latrone fufixndendo 1 alio iuftticait' 
Oo.©i bellnm accipiatur pio actuali inuafi 
onc bine inde ficta fortitudo noneftfoium 
cira illa perlculaup tunc non effit cardina 
iia cum malti bnt inrtuoii qui in talibus cx^ 
ertiratinonfont. ©tn autem fumaturle 
eundo modo tunc fortitudo uerfatur circa 
ttupcricalagencraiiter ficut dicimus i moli 
ere que fabftjnct pericula propter cuktionc$ 
cnftit4tis.i.rion eft bellum piimo modoibm 
ptumfcd itando (Ict tamen eft fortitudo. 


iw w ifliiwqiwCTyw ww wopopmo^ 
qadibet brilicipakula.TUm ii aUgnielna 
dit aliquem ndefleaditfe non eft fortis qok 
tunc canis dfet fortis fortitudine. (5 qfi fab 
ftfoetpicuUbtlliapptertuitarmaUcuIpe 
tcefortis^ndeokit pbiis f non eft fortis 
propter neceffitatem buic etiam cafi.xxiu.q 
fifi.Habocbofionofct i.cDe tiriis de pe^u 
U* &k enim tunc concludit foTo qacftio 
afaprepoQta cnm quent an fortitudo Ifc ctr 
ca piaiia mortis1 bellica t dicendum eft $ 
non ut exemptam eft in mu(ierc.©eciido 
modo t extremus actus fortitudinis fit dr 
a mortis picula tUctur $ fic quia vtus eft 
cira diifiale.rcrtiqmo q> inclinat ad fofti 
nendum moitispicubi^ fi cafua occurrat dt 
cendnmepficncxteditur circa ultinajpo 
tende prino edi umidi. foondcraiuqno 
dicit 9» circa mortis piculam eft actus extre 
rora fottitudius.11am mors «mftantitimrf 
teref animos t eft jpprla paflfio in reni fertH 
inltimumterrfoilinmfmpbdmiTUfcpbm 
tertio edebortim dum fixit fortitudo eft ag 
pYlffotenfofltariinostaineat propter 
bonumcSumncfalutndum. £tp&dcra<p 
Offa panus meus bpicntcrloquif more luo 
dum dititieamdo modo indiuat tdfubftl» 
nendum moatis piculam fi colus occurrat, 
tbondera Ycrbumficalus oc currat luride^ 
fit k qrifpiam monti ut k cftenderet fortem 
non eflet fortis ut andqui ficiebant quU ad 
boc u fortitudo fit ta» requirit <p tendat 
ad oebitum finem ut 4 foao utar tar.iu.l-li gf 
filio. $.eiusqui.ff.Oe ininfto 1 irrito tefto. 
vnde (biitu8 fum dicere q> Oeus eft nmwra 
toraduorbiorum non autem adicctinaf fm 
gbMU.cj.be colIuj)ettgen^Lin.c. moebi 
xvi^.i.Tnde quis totis non rnidt fi (emet 
fpfum oeddit quia cira motem bene fi utte 
uctu fortitudinis ©ediiuolaotatcdeisd 
mortem deuenioidato«p nobis ut inquit 
ptms fit natnraTr inflitutus appetitus uitz 
tamen altiora inipicicos n Uc infirkna uili. 
pendens Dicere code 1 oteXupio dUolni t 
cfie cum xpo ut magnus aiebat apoAolustnC 
efie; fortis quia fortitudinis actu bfl ubkrtr 
dramorteuMiti. Hamnonlufiitititbu 
nara ted oportet bene idunare. 

Cap.xxYfi« 

£d queritur quid fit principali 
ns fortitudinis bellantium an ex 
pectatioboftii an aggrelfuscop 
£t uidetur 9 tggrdfus fit ptmtipaiio acf 
fortttadinis. foriaioqaiautiiiqtpbdslctfo 
ctfaicoptructacubelibcraUatc virtuoTits 
eft dare $ accipe. Scribitur etiam eccltfu 
afti.iiitc.llon Iit manua tua ad accquedu$ 
porrectu i ad Dandum collecta "bine quod 
(cribitur beatus eft dire q> accipe xvi.q.U 
p&ato de donat.c.urgoa Rnuli ^tnofius 

bj 
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dt«g^$cxptamqnU«0grdlc0 dat 

expectansredpit pterea nirtnofos eft bene 
fecere qnam bene rtdpere otide pbiofaplu 
pjota.lbmfimeliascftfeccreqtpatimge 
nere *rtntum.erfpi bene fecere melius $be 
ne pati.confeqmnria tenet per locum a coa 
netis qui eft ualldus in iurcdf.oc neg-geft. 
L(aperflaitate.©edaggiedie8 bene ditet 
pedans bene recipit erga mrtnofiaseftag^ 

gtt&i feieteret eft meto» bene operiri 
§ non operiri tnrpe.Juxta llud oorafiefc 
sbftmerc • mile nili t bonam fedmas.11i$ 
illud fcfiicet bene operari bonam metonem 
dntit (inemXnm in scribas bbfiaispondcs 
returib Ilo fiat nemindio qnlm tenet pio 
cum «fta qui eft nalidastnigrcJf.ce re mi 
Iii.fi qms4f.ee tore fi(d non intelligitnr.f. 
fi <pifepihMdf.anHnMpteXrecepcnmdf. 
ts saro t tfJeJ.fi non fit.$*pcrncniMa&> 
&eduggxdi eft bene operiri expectare eft 
non operari torpe-unon fugert^rgo nirtao 
fmsxft aggicdi £ etpectore. fbteterea^ta 
ofias cqtf trilficito».1tti.l.reTponlamarr 
noti emanat nili faptr difficili i Oabfeabtli. 
nt.I.quod febco.ff.ee cor. edi.-r Hin (lff« 
■dmaaidpiScdaggicdicft diffictos qug 
expectme.Tfe* bomo ferti» etpectire poteft 
no autem aggsdLpabatnr tuuet per condi 
pbUnctatn eetatitndineLritam aetns for 
titadinttlpcdaUttrcftcircaififficto iter 
ribilM.tbxtettniBndnirtnofinB fwtabfli’ 
Ttam idas obtutum Oe fni natnn fnt m 
bitant idem pbLipjobitar*boc de pc.dt.iu 
i.ctdroimoB.ScOaggjedieftamabfiiim 
ep pbarcontflicaocoaffenit tnd pobtox-i pia 
ra in eodem genere picaolcnt pandorios in 
sntcn.de coofeng.1 utLStt. in priiudefen. 
etcoBwma.awi pnocnratoe Bi.q. i toj gi gd 
tendam daoffi^cKgqmfedim in piina. 
qtinfanicosctpeUcrceft ntfiins^ ipfoecx 
pecu, fbjeterei iHad utrtnolfes qnodeft 
bndibfiins qi airtns mcttlie eft bona$ lutdi 
bile fed oggtedi eft bndsbiiioe $ expedire. 
Iton regulariter pios Undantor aggjedkn 
tes^fagicates. Jncontraebmicfttext* 
pfci.ibutbicoiumtructJtnOe fttttadicnbi 
dicit 91 principalta ictns fattitndinis eft (n 
ftincre.Idcm ibialbcrtas i cuftecbiue. 
tbmenidcntii bnins qucftioniscft idnertcn 
dum» fecundam dietsmen ratione ratiotm 
non fanper eftaggiedicndum nec femper Ai 
gkndan necfcnipcr expectandum. jmuno 
quidoe* expeto aggjediquadoqjfngcrqflq} 
cxpectarcJExqooipporet q> totitadfetri 
pkt eft actas fcilkct ifflKlTns fuga i ejrpe 
ditio -i iliquado fagkflfittoiti.pitet.nam 
pcricabfirabomuicm fnnt fugiendi. Si 
enim unus iolusaeilrtaggxdiuriplbeaggtc 
dientes expectare non effet totis fj audax, 
l temeratu» nt idem pfaua Itidem dicit. 
Iriplet eft ergo actae Btritudinisfcilidag 
gutti» faga i expeditio i inter ifta minw 


eft faga boeptobatur. TtamOeictneqni 
eft inter ceterosmfatimn8 eft inter ceteros 
minos difficilis. Cam ars i bifcipllnA 
fit arca difficto ut fugere* fecflP^aggre 
dii cxpectarc ergoictoctcrcailfe actus 
eft minas 'ftuofasqui attimufetnrvidoprix 
mnjpbstnr quia airtnsaffinmlatur nicio pe 
ion jpbatnr p locant ab extremis qai eft nili 
dosin inre oUf.cbmum diJ.arixai.Li4f.fi 
quia in u» di.noa obtempera.i .Lqnare.ff. 
ec AaJ».@kcft in ppofito.Ham p fitgim 
affundatur dmoti quod eft prine uidum qua 
iit audacia at idem pbns ibidem, ©ofo dico 
9> cxpectatio eft aetns principabor bocpfa 
tnr.ltoiftaofii» eft bene fecere bonam $ 
bene redpe bonam dgoTtttnoftns eft bfipa 
ti 9 bene fecere matam tenet confcqacntfe 
per loaan s contrariis qni eft uolidue in ime 
ff.de sct^mp.Linr.f.pcnf 4f.de mftito .L 
fed fi pupflT.fJi inftumia.ff.tf ^.fcgnlLbec 
vba-Sed aggrediens bene facit malum ag. 
grdfecxpcctinsintem bene recipit molam 
abigredknte. 'feictercsflkactascftptia 
dpafiot qai eft difficfiimbec ptartaiLpba 
tum eft. SederpectatoeftDtffidfiojjp 
aggreffae.lbjcbatur boc.Tlam fiat aggreffuf 
fit in modam fettioiis i m (te bc endendo 
sT satem ro non ditaret afipefiiun fi non 
edet (pes curitaris fed cxpectatio fic in mou 
dum minas ftHtcmirgilbttiotemJiiddifftci 
Unscftbenelehriierecnmfatjort $cnmL> 
nusfcjti ut dure confirmatur. Hamincp. 
pectandoopoJtetmoderari timoiemmagml 
cum triftkits cojpojafibns.©ed ^gredkt^ 
do non e xp edi t t itu m moderari crgoice^. 
tbjetera cxpectatio i fnbftinere oenotant 
btntnrnititem i pfenerintiim i in genere 
boni (fidtnrg>Maturramdiusbepe.dLqai 
fnit» i.cpenti l.c.non renert eb it nr .ff. 
dc inrem nait-Lfi p pmt.$.i verfitj. i5j 
iggicflw denotat qnendim impetum pmm 
durabdeapaenientem dbbnomdiantJ.it 
idoiterinm.f.fi Jmpatotcsdfuk idnlt.i.L 
grecusXLeo.1 regnia quod colcot deregf. 
jnf.tacttra cxpectatio fecit piodi rnotris 
dfc IT cade pjcfcntiaiBhi tmc iMcliai 
timintant didtpbdofb raboticomm ergo 
Infertur expeetstionem aetnm principi 
Rorem fertfemfinis licet mdgtfeu non ita in 
dicantes contrariam fapint.$l mtern qtf 
pjcdtrifagM»act.foititmfin»m J tt mo b fti 
re in boc tractata fcripfiXin irticab fi pd 
nentibaa ad ducem i mlkesnbi dixi <p mfii 
teafaarcdcbentiarametnm qaoiarancsat 
non ic-lbTo pitet ex iam Dicds. Tlamnbi 
•fnnt picds fnjt bominem fiigieadd eft.xxiil 
q JSi.4(?ttcet Jo-viiuJDadjei.x. trflfinp 
tum.'«i.q-LfJ»c fernandnm. Ubi ante fet 
pericula non infibominem (edeft aiqadis 
(pcstuncpceduntftitimtticta. flbalfiti 
in contrariam patet rfffioOifcmTcndbp fin 
gula uno tamen addito uiddicet9>iuigircs 
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plaelaoMati anuatag0rtdk»to$eipec 
tento bbc cft 9>t?icit pbdsMdem nMjv 
bfaetalitcoftipeadarioeci qriftriroofatcn 
fla» Ii admoduam Inori ataan maceat i 
fagmoi*ggxdiantmffocdk**minerad 
oris. ©edqueroqoot gradibus fctdhL, 
dhifeqiibaCatariabdio.&olutiofcxiunt 
fieriUtiriioMmcrttettekKiibqoedt ufcf 
motetis fee Inter audadem*! dmotaa.£t 
iftfeicKiKiatirmilitzaiabdlo^nfaMlmli 
tndo propter qnem alius rirititeragrodli* 
tnr cft propter fitotiam i bonotem ridento 
gitrioiblirntlaudarii timidi aitapcrarid 
ba&Cntrc militari fibro xb.lUd.Laqa&i 
lege epu ecdooc.f.fiqris in coBncs 
tntioacoejm^aoic. per tono* Beant 

m m n mDQI BK UfiUf DtOpSET HBOVRii 

pene cMporofiead pcarierk qnc imponi j 
farmrfkiidiaifagcndbasinbcfloiifteBo 
csttfpoUidaqt inter dani triisfcrniie 
cftvpbOUu fient fecta. £erda cqae 
aocetarmdittrisipfaariaofanttutogo 
kcfant Mtw bcOmM flent tbcotenid i iHi 
operti ftipcnOofl inducit experientis rep 
nugftodf. te lc8faro.Lfauao.<dcaatigti 
faasi.c^&tocclcctJi.ri. ctntoidc 

— 1-1 f-- a-- - •»- *— m / i m ■ Ilii ■ 

9DUD DbCQKb OC lOvCKlIflDK K^PCIECHhII PS 

trmari r w m hic i uln 
i ift& hdlco fant id idfdgtciKtau bodic tC 
fcteBmcKpcdimitqaia lonotdlgitnii 
tnbaat barbatam i fc reddunt? ftetbndi' 
autOnoar at cft moo coram inter fc. 
Qottecftqau atantar riiqni propter An» 
nm.1lam An ror cft io bnpetaofa ad pariat 
le.? db «liquendo imuttn bellis qtbomlcs 
fant anderiotes? bene indacit i m p et o fria 

xx idritovt Xg< 9 ccasuC«c.i a.qiod ( 4 f 
(Lorrtgdar. Qrintnfimiiterio cftpbo 
ndno atantar fotteriiae in beUie propter 
fcifMf pWptWT fcdW ftqafc «irMl 

ter qgrafiaator tgitar ciZmppon&xit fpcf 
ptende fcafitbc rte cc cooftLnM concie 
plkaxbm^fLfcoku&em. Scettcft 
pwpt t r tflioitfffliBiritfHi 

c f p cf w Hw wlrWm 

afacriqai tmeoftpro* boc fckofci oo* 
rident qaidagotsd mfter infroc.cocM. 
*w yiJ (fl 

^"PttuHnhw fuBtrr» rygnhritff mm /m 

aidcraqat «rogis att in pim ri rtMtLtxbes at 
tendere ^oauteaiAc ^ GnlitQdiMrk 
iMwnin uti fprttadlc 
fio* iitqnfettict xktmt oportet 9 opi* fi* 
fetarer jmm jflU ffU BT f ropfTiitttwi nili 
cft rirtaa qr pandenda qne cft bibito IteL. 
IcctniJtgnbrc DEbct onoe opto sntntto# 
Sco^odttclcaiitfdD(b cKmurofti 

□Hi yQmngnviflnB^npipmPP mCUi 

iironPnrriiit g ^Btoto9»«^t«biUtff 
fcxtxpopo debet cficddficilc.llaa are fit 


tfradilfkffiaAtcflnmhwqrinnttnr in ne 
re faeddine circe ee^dfan ad expeetstfc. 
•melicninsttnrUiet dKidiie pcrbocpf 
qne faprodictarasaagfaafliailstnr nere foc 
ttaDtaiif|neD 004 »o»iic 8 pteter nttbni 
affioriaatur in te qaod fcieaccr ? fic ricina 
cft nnac ftnffia in eo qtf digens. Bifc connc 
rima atancrspictcriQam qne fit ex toro 
re.3n co entem qd jpttT bonum intririccd 
anno dridfcencra.1lamprio<ft jvtxr 
boaocxtrinfccnroatpotcgloriaai. 9 lin 
propter fagm pene. Sliapptcr (pemma 
andutMoeuean poBitice qne cft propto 
boooto i gfmi^ megisriimriatur nere cp 
ter finem bonotebScm. Ilembonotom; 
figrificedri vrtntum n lfti pine operentur 
ttndndoed bonam priiio». Ilemriri 
Unabdliainfiftunt ut exempler pfanede bee 
tmcinbdlisficlciiebcatc. tapondere^ 
deberemus bebere redonem tempis ed enim 
ednotendum qria ricetnr totiot eausfbe 
Uarifaistn aggredio en cxpectetto eo fagn 
1iang|o^nJ.epnd eattqaoaC^defar^ 
dixit ddBnguetemp»! «nt w drib feripu 
turma 'dde.c^terniteds.onl.dUpiem 
txxuUtt ritee in.c.non debet de cadeng. 
n mfffari. Hem fient meriaeobfaet tepe 
ioiinrirpitaanambodic anamcftlidtnm 
epeod ano erit iUidtnm ideo lc x . nm g bodk 
ftetritelie die oppoite U .LC.de codauriT* 
*tfeibeLnem finoocadit bominemirc^ 
patetnmfritedinftickm redone tempotio 
obnumnonfeina bomiddeied filicideph 
erit deo ibocodpidcodo non ed opere fcd 
tdtempno.Cnliaoed petam feribeno dixit 
mnrioacadbccttmpeiterteit nam bic 
dkoaUem uitojaffert i aiioomoroecxpoftn 
lat 'radekptcMer dixit ludiae IU. offdms 
dnamatantnrttmpota Bucstmriofikam 
■em ratione tempods eUpundoptedenis 
cft fagere $ egredi t econtre i fe de finga 
Ibondc kgtartoS dp ioccaffrktiio ibif 
Codis 9>cumboftenon aliter ddberc pfl%er 
$ #uc fi occifio wbcailkt tut occdfitis io^ 
ddMcti fic in ttfe ridetur anben adqme 
baboilfcIcdiiSiiefUiiiisaHUcinus dktwfc 
t nt ko dkam fagiendo refttoit Jmpedma 
itmeris nt noftre canant bifteiie.3a relisis 
ommm IcKQtiflnHi fllMMfaMtdi do 
nWjptnamiiKanu £t fiqoi^tiH! inoidiis 
dicem mcoKiididonpxdkarc boc qaod 
rctrii fae compeobit ftndk pariter t opera 
qnebtounibaordkta fant neftrie. 

Cap.xxviiL 

£rdoqnoro3a fattiein bello 
nifano ofa magia debeat expeo 
ta re m oettmf fagere de bdlo 
ridofagim caaderc prtfct. £t 
ridctnr^aoaikmoocxpcctandt. Hem 
iftndamgincftciiBndnm tfddcctabilins 
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i fllaci admis qS mim» primo retboricflJaj 
ActameftpWMqfoi. SedeftOdea*<H 
or mu $ morsxrgo debilius eft fuger n ai 
oere $,cxpectarc t mori. Dppofitam 
ictae dicere phis fiiLctbicoram tactatu ce 
tedtafinc t tercio tractata cc uoluntcrio 
•j gtoUnto'1 etiam tractatu de magnanimi* 
tue obi dicit q> prius eft moriendus $ aliqd 
torpe comittendom. Solutio pro euideo 
tis qoeftionis cft adaertendam <p qncftio po 
teft Mxre dapkt fandamentam.ana acriti 
tu i fickiJiCmppominaa aliam uitam ibe 
aritudinemi (renudum boc fundamenti <j 3 
non bibet granOc dubhim.Tlam fi aliquis pu 
gnaret contra infideles i propter fagim faa 
mnlti periret fideles t Colos iduaretur tuc 
ptcdigendadfctexpcctatioi mors Jfit eft 
ratiorum fugiendo confcquitur uitam corpo 
rakm-Expectando confequitur uitam aie 4 
eft fine comparatione nobili» ergo ptccligen 
da. Secandum ftmdamentampottft efle 
naturalium i uinentiam fecundum lege na 
tore nt non fupponatnrnlteriotnita»! tuc 
qpeftiobabct dubium i opinionesuarias. 
Zlliqai dicunt 9> mors cxpectanda e 9 > cem 
tingere poteft mul tipliciter.uno modo 9 >eui 
denter certum fit mortem cuenire «tere ai 
expectatkme nec fpes fit ce falute non titn? 
fuga.aiio modo 9» licet fit aliqua euidentia 
mortis tamen (pes aliqua bateri poteft ce d 
ta ficut fuga. 5 fto fecundo cafa dicant intd 
bgendos auctoritates ariftotilis i ofionan 
pbt.qut dicant g> magis eft moriendum-i-m 
riliter pugnandam, tbamo autem ctfa di 
eunt nullo modo mortem ejrpectandam.pro 
banttoc fic-nam deduobus malie minus eft 
. eligendum xitt.Oi.nenm i principium imo 
rafibus-Sed minus malum eft fugere'ex 
pectare-r mori ergo g> fic minus malum p 
batur.nam illud eft minus malum perqnod 
panciora bona perduntur tpillud per qripln 
ra.Set> in moite omnia tolluntur ut in au 
ten.de nupt.$.dcinceps rii.lpbificotu . 

3n fuga perditur ibium bonum fortitudinis 
moralis ergo rc. Ttfettrea fi tneU’ eet mo 
r» boc dfctqr mori cfCct actus uirtuas.S* 
boc cft falfian.Ham actus nutatis eftfldid 
tas ud ad felicitatem tcndcs-Scd mors eft 
fdtdtatemdeftruesergorc. forttcrcafi 
boc cafu eligenda edet mors boc eitet qr forti 
tudo que eft uirtus moralis ad boc idinaret 
kd boc eft falium nam uirtus moralis noti 
dit ad corruptionem nature fed ymmoad? 
(cruationem ipfius n 5 ad boc facte (iit leges 
iiiLdi.focte funtled mora tendit ad deftruc 
tionem in auten.De nup.f-fcd Oeincepe. p 
terea fi boc deberet quia magisdigere. aut 
boc forj propter bonu propria aut alienu.no 
propter proprium qr in morte omne bonum 
cxttngaicnr ut fopta tactum eft.no alienum 
qr no tantii bonum pot altcrr connenienter 
querere jptnmfibi perdit csm fcipfum pinu 


aSia debeat ffi%ereat.Lprdes.C^e fcrai. 
i aqaa.Gonfirmitar.nam fccundnm oeriti 
tem i fidem apparet 9 uhtnofiifimiiniUua 
fugiebant in bello urtempore luruli magni. 

aiii dicant totam ccontra fcilicct 
(p potias cxpectandam 1 moriendam § fit. 
giendum t boc {but. flam quilibet Icit 
fc De neceifitate moriturum elfc Si ergo 
moriatur fortis no perdit irifcidinquocrc 
dit mortem ptelentem Differre a futuro- S5 
non Differunt in boc 9 eft amittere bona i» 
tutis t jConteiwe. SedOWtrutinboc9 
eft oiudos retinere 1 minus dimittunt tuc 
arguunt fic illnd elegibilius eifc in quo piurt 
bona acquirantur 1 pando» perdant Sic 
cft in ppofito ergo.tnohtf bte sim, Ham 
6 moratur queritor actos fortitudinis qui i 
noiduTun’ ft ftigit qneritnificondmutoej 
prius bah torum Donec Duret vita i ficqrit 
tempus. Confirmatur. TUm certum t 9 
confiftentes circa Delectationes corporales 
magis eligerunt 9 modico tempeviuerepc. 
natr. Ergo fic in Odectationftxw animo 
boc potii» eft eligendum. Opinione prunam 
credoncram. Ham ut dixi in alio artiero 
actus fortitudinis funt aggrelTusfogaicj^ 
pcctatio.1lim nonfemper infcquendum nec 
femper fugiendum nec fcmp expcctandmn 
ymmo cum Oictamine ratioms.&iftingne ut 
h0 p cimo, c.n kqoor panum meam bic.Ha 
nirtuofmseftaliquancfoeuittremortnndfu 
to 9» Debeat mori nt magiP fcdt paulos tpTs 
cum timeret interfid a indeis petiit militea 
spretore quorumpfidioftklbsferuaretur 1 
tame ntbil aiiud cupkbat niit mori 1 effcd 
cpojdeo illud egit quia tempus nofiradt- 
bat no longe eccpTa petamus. Hampu/Tira’ 
faluotornofter qoiuenit crucifixus occidi 
boc in mundo pnobis peccatoribus tamen 
cum a iudeis bqadibus moleftaittur abfeon. 
dte fe t eriait De templo cum templa quali, 
tas boc fuaftt quia nondum uenerat Calix 
paffionis. 9liquando pukbrinscft mori 
nam utliolitiH eftDe Csdbone dicere Qi* 
lerius magnum bominfousOedifti Documen 
tum 0 Catbo §to potta Debet erte pbis 
nitas fine vita $*fca fuie Dignitate t ne Di 
ladasi Diftinctoetemporieprefotadbific 
cura rogo. 

Ca-xrix. 

Oarto queritur pone dnxexer^ 

citusmandmric ne quisprupat 
. in boftesliib pena capitis qnida; 

ftrenablimus miles cum magna 
comidua mBitum quibus imperat cotra man 
datum duds prorupit m boftee t ipftns ftre 
nuitote totaliter boftibus conflictum Dedit 
queritar an capibe puniendas fit nidet 9» fic 
Ham Dicit tcx.in bello qui rem inhibitam a 
Duce fecit aut mandata no feruat capite pu 
rriturcdlG rem bene gcflcrit.ff.Oc re mili. 
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LOcfatcrt a .fJnhnojriuWBinriafino/ 
fontaftrictnsobeifienria ad ipfamteneri.fi. 
■aadatiJ.fi rcmmicnmti.$.fi pigras i J. 
fiparins 4 f.admaaJ.icdi fi.£JLfi. adJ. 
acqott.Lfi (eruas fcranm.$.i paerum-Cte 
ncg.geCLfi.Goofirmstnr.Tlam matasnoct 
orietur ppter bonum quod (equtfi.ti.oi.c 
*fi te pe 4 riJ.noa fnfftctt. Cofinr>s 

tn* "nam facta non firntobeuentunoods 
xLbi.c.im cft xjtiiLq.T.Oe ccdpendisJ. 
fac ncg.gtU.fcdan nlta>.$.i.fi. man.Lqm 
matnam.$.faptJfirgo ab boc cacta infigni. 
non fiet notatio pmmoabobedkotia prcue^ 
nienri. 3n contrariam uidctnr.nam ptop 
ter pcridmi teram in rigracficctnaiitcr 
perpetratam remittitor pena que alfasipou 
ni ttberctriiqoid attemptanti cootra legem 
aci mandatam principia pobat tw.fi Jspc. 
aihLod bcftiae neitqJLqai eri patriarcha 
Sointioaadio^cominuaricbardoa malo 
btmcrmiiiaakf Qdk mc s piopccriM^ p S 
peritia» penam enabit per Jad bcfbae.i|in 
(fad pomit rfktamX ^p Icnm patrforcbi 
fimnllim opUioiiPiitoiffiwywiw^ 
te cft co n tra te x tam . T rafartoarahfJ bello 
(Lccrcmli. Hccobftaatiarain contra^ 
nam alkgati.namaliao cft quem tneibere 
ia pcnB m~l . net bomiaia.8iiad.cft poftpcnc 
comiifipncaiipfaaapticipirarittipodciUa 
non pabaatqaoariaaB pena comittatat.^ 
bene padba nt ip fa m a principe potfc remitti 
Ua iara noo pxbrat qoombme pena comita 
tatmr.lcd bene piobant Ipfam a principe poT 
fcrcmitti.£tfic (opponant illam comiflam 
atpnbatatrfavtoanafibenciaipidatnr. 
Io pondero qtfapkntcrloqaitar tomicum 
primos mensJura (na probanti rclponfiv 
nes ad contraria babent (pintam 1 coproto 
bitona-nam poftamias dictatoi aofompo^ 
ftomiom filiom^p non (no infla fed foa fpon 
tepKfidioprcgtdTosbofteo fuderat metae 
fcoarifeririinmt.i tamen eum poerumlns 
lionencmarmisinftnucefatic. 3 te mu 
It Itotqnati ladnobdlo filus com eflet pno> 
catas ageamto mccio doce tnlcolanoaiq ad 
Omicandam patre ignaro oefccdent iglo 
riofam oktoriam roottaoerat arripi a btto 
rei in modomboftie pater farifit ferini 
mactari x. 

CapTm xxx. 

CNntoqncro pone darbeffica 
pitur abboftfciw nonquioiuc 
nia concedenda an nenfatponi 
endaaJEt nidetar <p nenia fit ? 
cetcadaper captoriam noli in fi. xxfitq-i. 
ficatcxJLntoebcUdtii refiftctiaUetti 
ttbcrarfcc nictori capto neia conectitor. 
bocpMbator. Ika dicit textos^ tenetor 
qois parcere boftt fao Ju).vi. qoanto in fi. 
^ccctex^afaficatincoatamatiapfiftctib’ 


(uaoononrifecomenitfic bnmfiimsipe. 
nitentibus locum nenk negare non tebem 7 . 
3 n contrariam tketar.lltm captas cificif 
Serm» lxritidutJJjcftes 4 f.be capdnfei.fi. 
te ^figni.©oTo.Cxdo primam parti 
nideficetg» nenia fit concedenda bnmiliato 
i refifttrc nolenti fi p nenk concrifioni pax 
cfe perturbatio tuneatar Ume enim wda 
pkctcdds cft boc jpbst tw.in.c.nolit in fi. 
ibi dum dicit marine in quo pacis ptnrbato 
aontimcrarJEtcjmonritbng.1 arcbi.mar* 
knep tltom at fit (orias Iit g> (riom Dt con 
cedenda nenia Obi non tfatetor pacis ptarba 
tioafs non fntmg>p Alam etpoGticoe Ita 
rolas fecit ampntari capnd Conradino. In 
pondera qnia dominosprans mens bdlogf. 
Tta* Oncas temperas regi Armenie tfgrn 
nipeptiti dfademtqtfabfcccnt capiti rt> 
ponere iaflk indicans cqnc pnlcfaram efle i 
nbcerc reges 1 facere reges 

‘Rateica bcbisqnl adbeflam accedere 
ttocoor *t dca cd d fl i tto iiooftrtctfa, 

Cap-nod. 

£jcto Mdcnddrtftattfbfap 
tenentor ad bellam accedere 
£tqoid deacddentibnsnd 
iftriaia.£t queritur pjimo 
Zlnfitoarims moneat Utri 
bcflarotencantnrtafalU occedere cri armis 
i equis i (n etpenda propriis 1 nidetar 9 
fic qofa vigete iaromenti tenenf innare dftp 
at.xrii.q-vJx tama Jnnoc. In.c. ficat ts 
inreinran. tenent <p nontencanf nificxpac 
to (pedali ad boc nt fint obligati cam ipit no 
tenentur ad manera pfanalia.Concludt boc 
jpvafalli non tenentor riinre nili ad a qne 
continentur de afa intamt.xriLq.v. irifi 
ex (jxciaU conaentionc ad aliad obligentur. 
Copbo opinionem driicaui mei goltipedik 
firisqnb militare non debet.c.cnm ex offktt 
de pfcrfaitJmdfimabb.in.ci.nc pedati at 
ccs(nas. tlam dignaseft mercenarias 
mcradcfasatmtgnf’ paedicabatapoftolns 
fauc.qoiakmxiLq-i(-<M-indc fpe.in ti.de 
fcndis$.qm ^Itmcfiitqncritnr. 

OpTmnrxfi. 

£ eundo queritor pone g> baro 
rraisjripairie moneat gnenram 
Ipnrcgii mandet onuribnsfais 
nt innent ipfam in bello contra 
regtaumnqnid tenentor cum iarancrit ipj 
fanare contra omnem bonrincm 1 nidetar 9» 
fic nam gmuedt fidem fallere mea. i. bepeis 
camenkns 1 ca-fcJX rare iuran.U.ff.oe co 
fttpcc.Li.fi.de pcnis.£tism nerba genera 
Uta pariato generaliter funt inteliigtda.fi. 
dek.ptcftnJJ.f.jgweralita. £damqoia 
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■ramentam aftringitnon aiaramentofel 
Contrariam 

cftuenmbltembaro monenognerra? regi 
incufit in-Uuli JWidhJ.Li.ti4f 4dJ .inL 

mairf.tMXf.aflrum«qatf^camm« 

tibnalxxix.dCca JC,1tem rex ‘bjdpank at 
princeps inregnofaoctbm opem no fert 9 
gdpecc2dtrofai8txiiu.q.ri.fcd rt8nec*p 
cati» itny eos 

Um xCq.iu.noB 1 ca.qdrefiftit 
i.ca.fitomirassnec ftarimadboc lipup 
tKmeftinnentirorafctekfakatteidncatoj 
TxM.iui.toter cetera ts tere faramcaJ. 
ICvCteaunt que neum^Mxtkioee fare te. 
tu pondera q> opCtomiid pmamWi n5c 
infimate «fabTn qooiixt iattmento intefli.. 
gtoff excepta ptdflcaufthras rodetur exete 
femakftistef («pe ad imperatorio at in c. 
petitio ce iare iarmJEt probatur in.I.fmpe 
rfabm.f.fiJKpiobUkJknd .per fcde.i M 
baCdkens 4 » in qaoHict tanmento intdfigi 
tareteepta pertona regfafi Kud bnmentd 
ptftit» afiabdito regis optmooem fimmte 
net frccJn titn .de tntdkjE.qu(wtem 'i.rt- 
qncritar. 

Capta xxxfiC 

£rcfaqoentur bnroregfebfC- 
pmic monet gnaro; rifari baro 
ni.Hct bpfr an fc monet gnerra; 
regi gttestei»mandat tomi 
tdbns quate nus fan ent tpfum %tx rati mi 
dttdfdcmnt fanent cum t concurrunt mf 
jhttMpem primo fan a nt tenentor. ni detur 
pprtemtaronenuran baroni fant fabiecti 
ratione fcdditatis t ratione farte «fictionis 
ut in ante.ee qaefti.$.fi nero coite, vi Hegi 
rata» fimt (ubiectt ratione lurifdktionis ge 
nera!is tantum, rficdue rationes uincunt 
unam.ut in autenuk conb.i uteri.fre^J 
ce rc faJi.ca.cum efenUlvi. xiiC<B.ca.C 
3n contrariam aidctur.ltem uocati t re 
gefantuocatiad maius tribnnal.i ficpKfe 
rendam ut.ff.de re.fatUontra.papiIloa.^. 
ft xvitldCCfi epifeopns.. £tfam qrrexno 
cat pro comuni bonov defla cotone. £t ftc 
inregen.obedicudum.ff.de bfti.r fara nete 
tiXdUmigcntium xxxitCq.iii. fortitudo t. 
q.<ciii.C£>omnium 1 opitulo dimifla. TIam 
ptodefenlione patrie fidtamcft patrem iter 
iore.ff.de rdi.i fap.fun.I.mnnme. 1 bcc 
ucra. teneo opCptoraimd*! eum tenet 
Ipecin titulo de fcndte.$'spumam if.xvi. 
queritur. 

Capta xxxiiii. 

C te rto q u eritur quid deua&Ite 
nonligioduort?* g> effe poteft 
ratione dfacrfap fcudorumt* 
iuppie.negli.p(alcgran(li.U.ri< 


fi iffcrodonuMum (and requirant c&mnt 
fanet ipran io beQo an tenetur ntrucg an ai 
ter^i quem fanare tenetor. Spparetq» 
neutrumcumcotKnrfafeimpediant.ff.de 
ufoff.Cqnotfcna de pe. £ 4 .$. bec idem 4. 
xpiis ait.uq.i.c.fano. 3 ppjrct q> utra# ali 
as pderet feste; quia diffkdts» pftationte 
ex pte nofaliontenSpimit obligationem df. 
de^^bli.continuD 8 .$Jted. Jtejpotqa 
daob* dominia feruire utjf.de opJeXdnop 
Quidam dicant locum effe gratificationi 
cxeplo fui das? domino» qni fi nidennt 
ntnkgdomindfe interfici fanare potenne 
qnem noberiaUf 4 rt:fiir.I.fiqnb ingranLf 
fi cnm omnes, aid dicunt fanabit priori 
dominum Tati primo faranitnt in tdifeO# 
protdbi iea aUe.Uimpiakm.f 4 Iud.ff.Ioca.L 
inopte.Cqni po.inptbaJ.fi. Item priorem 
fidritatemfcr1rattcnrf. L dCqniatna9.cfe 
ad mona.c.vnko. forias tami eft ajramo 
ferniatperfanabter Secando per fabratnhi 
fi fax patiatur natnrafendCCde cadu. coff 
LC$.(in antcuuHec cbftat 9» terant kaido 
Mna ildditatc primi qtf eft de n a tura bomte 
noaOgfiqnfawnfendofbper fabftjtntnno 
nocet primo qtf fait felntam terameto fctft 
txmdere qt> dixit bdJni.Ci.ne amem 
CufccodtUoUcnjo.ii.coC ct pondera 
9 terte deberet dfelocna gradficattooi p.c 
aroantcmdcuuvpatro.tnar.ad deberet 
forte terminari ar.capfi (brs.xxvi^.u.vitf 
quod «fixit petnm de ancbaranoin.ci .deo 
qni mfc.in poCU.iti.dde no.in.cin ocftra 
de tcltibns *t fcrte non effet inconncnico di 
etre 9> deberet fanare Item qui infhu me.. 
neret bdtern contra alitmdomindar.capTi 
pmi.xxiiiCq.vi.in dCnonentet opem fert. 
ic.£t ftc deberet fidmenirt mdfad peresq 
babcntnr in locia antetiictia. 

CapT. xtxv. 

TTutto queritur an uafaUne te. 
neatur iuuare dominum contra 
patrem nd patrem amtnllit^ 
Bte.farmaf quefitenem.xxii.q 
■v.c.defbtma.1 tenet 9 fic. Item (Utesibld 
uiitcnlo nature obimtneeftpatri.&cdna 
bites domino unienio faramcd ut in pficto 
cule fbrma probat tex.in nfi fen.in tCqnead 
modum fetumit ^teb aliqualiter fentit eoo 
trarium btequoniara muitoe xi q JiC pm 
tarempandenuKfamqoditatcm impenden 
di fiddiofi an cutes dtraum duitatum tenen 
tnr unam fanarecontra aliam. &otetio dic 
ra dietnm eft in nablio dnornm bominottro 
Ibondera q«K najtodoa.n maxime tomuT 
ebbJn capitulo pctktedc fareraran. £t fto 
cumopt.tomini abfafei. 

GqCm xxxvi. 
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£ptimoqiicritnr dominas tnlt 
ire id pares rcmotte-pooc‘ni¬ 
tri mtrcidpogntntam ai ter 
baris im n qui dnafi l fiia nocstas 
ibto tenetor ipfam fcquiaDbdfam. ©oU- 
tia.fi tomfams cft talis ftatos i conditionis 
9 -ptecrffecsi tpficcnlnenenjntibtcacce 
dereiualelliipwmkquitunc tenentur er 
epioUxrtiqni tenetor ad operas confactas 
fi.scoperis Uber Xopere i.Lpenul .ffJxpc 
gno.actJ.qui uniuericrura ptcdabontortA 
■ camino famptunoOcratl arbitrio boni atri 
Sinaunerafe talis qai non pollet nec con 
fimtnnc (kusdf.se opcrJibtrJ. quod ni 
fi.ffi4f.pearbi.lii asm dies-f Ii. arbitri. 

Ibondcra qt fpeJdcmty psoam» me» bic 
tenet ompkctitnr ut titulo cefeudfe.fqm 
uerfi.rrisU**ntur.Uide qaod i fimili feri 
bitorpadocjosrioKper aominumsbb Jn 
ca4.ee contagio lepioiwum dum (icit qncfi 
tua an nos sebeat feqni nirom mgabondfi 
nide abb-io ca.tr tne de den.non rtfi.ctr- 
cafLoioeflfo.xscxiiijci4i.ftcoccaiC3lNlc.af- 
de rama.in rdbnca.iHb.mi.nfde btlan.l.g 
manumittuntur .CLcc operis liber rmo-i ru. 
fido-mausideque babentortn.ci.qmmH. 
scabre pfit xiLq .fi. c.5auqoKK per Cp.a 
l.iiiX.Cc laloribos mfle Jor4nXmcnia.f 
Ldt annuta leJiiLi angeJni.fi cum dote* 
flmaritns4fdclatns.oide glo in.ca.fi tue 
mm xxviq.vjdSt nko.de neapo. in.L 9 > 
nili fide operis libcr.per faeJn tide com 
pe.indUdido.$X uer Jed qoid fi debitos 
uagatur tc.bar.in.Li.CJe colonis tracenfi 
bnellri fit ponderi nnnm qooO dtrit boLt 
ca.Lflqnotcmpote miles famcftitnram pe 
tere Oebet in.iiii.coi.abi Ii sontia’ noist st 
Ulns non debet notare. 

Capfm rrrvti. 

Ctauo queritur quid de fuis an 
teneantur ubtqaefiqoi nomini 
ad bdlsm de bis non eft dubiam 
cum in eoe domini plenam babe 
sHtpotrftttemdrimodo domini nonfcrokt 
in coe.fi Je bis qnibnt Ini nel alie inrd.Lt 
K. ©cocum panomeo bkt de Uberto 
adde g> Uberti dotent picftarc obfcqnfci dflo 
postabde t nondnrnmttmpottabikntin 
UibcrtosX.de obieqniis. 

Cap.rrrviii. 

Ooo qneritnr qoid de Ubertis, 
©dntiotiberti tenentor ado- 
pcrasbopofitoencc inlbiitceis 
potfootbnponiJf.de ope. Uber, 
lege niLffinali srJlOe ptoara-legc fj t 
biac.fi. 


pgrlfff 

an nociti ad bcUom a dominis 
teneatur occedere* jctitoduu 
dntiafcriptfcjoa ‘iccfitosafcrip tfc ndfcnf 
p(d1pturllbfealariptf'^inafcripric^ 
dne interacniunt fcriptsre vtu adconftkn 
endum alia ad cbtodura. fcjima qua pmfc,. 
Cont domino («i a folo recedere. aUs 

qnaptofitetar feaficripcidmn t debfafcrip 
torte inJuamfdmna -C.de agri, t cen.t 
iter bos t foos pene nlb i dria ntJ.ot dio 
CeJfct dico pene quta differat itatiqnoga 
farnos atieiuripottft com peculio i linent 
dictaJLjK dia aidiptidusnoo fine (oionCl 
ilCe. 3tcm cfaiptidi citra domini odii 
luntntemoadinaripotfontinpotfertlonib’ 9 ^ 
bos akriptifnnt in ant.de Unctitfimte cpi. 
fsferiptios (erui autem non. Jtcjafcrip 
cU (ciente t tacente domino contrabontma 
trimonbm nec conditionem matant ut .C. 
Oeagrii cen.Lfi. ©erui entem contra- 
beotes (dentibus dominis i tacentibus libe 
rantur a fieruiU conditione in «it.denupc 
flNoJfix qoib’bce clsrios apparet g» b» 
qn o dbab ent inafcrfctidost cius relatu ad 
pdfcffioocs quibas aicribantur t ftc infert 
jproaocati adito ad ernea onera pCanaUa 
non artantur nifi aliud ex conuttione (it re 
dnctutn.Ccnfiri autem lisnt qui certe rrip- 
ftande anniti conflaturi (nncCquiban au 
coKJJutisminboctfificrnatabskriptidis 
qriaafcriptitiifant aferipri ad certam rem 
padhndam puta tertiam ndqaartam frac¬ 
ti»». ffti autem arte rei i de bis infert 
ntJL Ito boc inficitur q> nec edoni nec 
inqnflini necribr io artari pofiiit. ©tocfi 
proano mcoiln equiparent akriptkii -tftrf 
£tsn eqmparetur afcriptkii t coionifcrip 
Ii in repetirxubricOe teftte boc.cqnam co- 
pottonu poblicefcjctmilegerem fiooook 

Cap.rrrr 

tldecimoqncritur qoid de con- 
federatisi colligitis Hnnquid 
do min us po t erit cofcderatos Io 
osprooocaread bdlnm ut ipfaj 
fatuare teneantur ©ofa Coofcderarifamt 
plene Uberi licet edaUqastcnctntur ex pse 
to ut.l.non dabtto.flOc cap.i poftli. reneri 
3n Ira igitur tamen ponderanda cft caa- 
neatio i c onueuti o m s modus ut ad ungnem 
(entetnr.fi^c boJiber.f fi non nencritJtoc 
pofitlilLOcpact. Ckrnpscdkatpme 
mtas^non^cbeams aco n ae n tionfaiere- 
cederexiM psctisJLiJf. Oe cooftk. pecn .1 
pUmica qncpaoccdnnttK labi» mete non 
ftciaminriCB. ©cdponderaficiuitttro 
fntmti bnicanVonfcdentc binitHstinnt 
nsnintriUgitnrblnitaB toalis ciuitate fm 
btfJaJ.nondObito.CdOcapti. ^tanfint 
tate coitpdflnttloDco QpK Qootidic Hunc jQ^ 


CapCm xxrM 
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ttfcfaawe&dapadnoasocaaturligedde 
br inilUtot to Hc jB HfMn » 

CapTm xxsxu 

Cbdetimoqocro quid de bis 9 St 
faboiti ratione iurifdicciomstan* 
dinonon (irnt autem ualaULSa» 
Iodo tales agere i accedere tenentur nec a 
geot ad perdi» q» boc jKfamteX debito hi 
boc regulare dictum in qwbufdam perfoia 
qne excolantur • moneribus pcrlonalib’ quo 
ram quidam eiatfantur etate ut mlnoK» t 
(cnectute granati ut£.qui etatx in rubro i 
nigro.Qutdam infirmitate utX.qui moibe 
par catti qdaUbe.nu.ut.C -9 liberord p totii 

Olidam pKtparp^ionemttt-C.DCpfef. 

i mcdtdsJ3oOam fexu ut mulieres i fimi 
les alias ftat regula. Ibondcra quia ratio 
eftmua.lhm inferiores odient futofimerkari 
Ins obadire ca.ii.te mai*.i obe.i in famam 
xdii di.i in ea* fabdiacooo i atdc.ca.wl. 
«.q.iiuuide oio cowini; abb-in auGcat t 
intracciareiaran.drcafinem Obi loquitur 
ecaabUis .1 eefiibiectisi eum in omnibus 
fcquor. 


CapTm xlH. 

£c autem dicta fant oc bis per 
(onis qtx fant qualittrconqja. 
ftricte.tteftatuidtrede liberis 
plenti sd bellum pronoeatns.;p 
cuiuseuidentiaeftattendendamq» accedi 
dnm ad bellam non deneceflfcate nec'ex de, 
bito <p de iftisfupra tacto; eft.Quidam ac 
«dant pleni libcralitgte quidam accedant 
qr tenentar ad antidota. Quidam accedat 
propter gloriam querendam i confcquenda 
in bello. Quidam accedant qt lott ot opas 
faas fi ccntradus locati appellari peteft fti- 
pendiumQukkm accedant (olam animo ((» 
Itandi at nancapati facomani qoalt mana eri 
pientes ut fscco deferentes. £t de b» aiiou 
mueprimo de primis ntde plebe Ubere a cre 
dentibus .Sn libere accedentes obligent fi 
bifihmiucaiqolamicinmaadantic. £t 
primo queritar nanqaid accedentes libere 
adbefliamobUgentltbifilnmincnitts fcroici 
nm nadont fi dampnnm focidoat pota ftd in 
bello perdant arma equos Goe capientur fL 
ne edam condo ad bellam fiuc redeundo. 
Solutio biceft attendendam 9 » accedtas 
libere diqnando accedunt pu'ooceti iro 
gatiedomimsaliquando motu ptoprionon 
rtqdfidawuiinis. Si accedant nocati a 
txMiinis tunc babent actionem mandati co 
tra dfim .1 fic ut9.Mdd cotingit cqs afiqd 
pdeit uifi appareat 9 cl pi et a ti s boan it a ti f 
ud porctdc boc faciant xxiii-q.iii.n 6 infere 
t>j xt.qdii.li Misi ca.iodiui. Simatam 
opponas iMcas nMniqfi ni teneri qt .talia 
peronate» fortuito cc'qoo quia no tenetur 


Oe bomia.7obInes.C.de pegno4CLl.qae 
fo 2 tuk.Sol.iftt edus fortuitas qai potuit 
1 Mbait pranderi qr nerifimiliter bec coo« 
tingit in bellis qr dubius e taentue belli ita 
no.lnnoin capitulo ficot Oc iure inrundo. 

' lbondcra tamen q>li bdht; fufafct illiatu 
non pollent agere midadqirri cur (da nulld 
cftmandatomJ.fi reanuieradi grutu.$.rrf 
turpisdf-mandati ita concludit etiam bofti. 
1 Jnnoc.i moderni iiuc.ficut i.J. Oe iurc 
iuran.Ct Dicit 3nnoc.iiuc. fi tero ©c flent. 
cxcdmumc.id>.abb.in.cJicat i.J. de iure 
inr.* vocadpojfant agere contra nocente; 
actione mandati qoe contingant cuju foitai 
todumodo^iftfr contingere potaiflet quali 
aocans boc tMfaait cogitare a primo. £tfic 
debet intril^LUintcr cas.£. non omnia -ff. 
nundad fecus Si dampna cotigiffent ex ca 
fir fortuitu qui 'fifiTr non trifict cogitatas 
ut.d.f.non omnia.toec funt imitu no. 
1 mqgniftetca abbas in dktOiC.ficat 1 .J. 

CapTm xliii. 

£ecndoqneritnr qMd decimo, 
dante edi anne 1 equos p tuto 
ud bdtom naitquid u perdantur 
tenctar cSmodatariaa coomcE^ 
tii nidetor 9 fic.arJ.;px.a findi cum ic. 
SoTo io boc cafe fccusfm Jimoc -£t cft rs 
Ofie qoia 1 bx cala cimodatari* no excedit 
fines maodstiqaia non cft olus mfiadubuu 
fllnm ad qaem initus cft contractus idcirco 
nootenctnr.ff.cdiqod.lJi at certo.$.icd in 
terdam. 3nm udato autem licet pftarc 
potnerit tomen fciebat fibiaedonem madati 
competere qaiaiUudcucnk ex natura con. 
tractos 1 bec fempefptocedont nificx pac^ 
to fpedili aliud fit indictum. £ddcrsga 
alii ©octoxeui dicto.c.ficut i.y.tequu n tu» 
tdqtlbic dicitor p ptouum meam i.d.abb. 
ibi ln.x.cor.dde.Ufi.i jbibsrJf.cdamd.ifbi 
cdamdstarias nsn ttnetar fibi fine culpo (as 
afincftrecomodata ad niomld quem fuit 
cdmodats. 

Capr.xlii. 


£rdoqocritnr quidoe locante 
eqnosi armaHonquid flpdSE 
in bdlo aget locttot contra con 
ducto».SoTo dic at.SJ eoam 
dante qnia non aget quia ad boc pdaxit ncc 
fines excellit .ff.locs.i coadacJ.fi qais do 
mnm. Opbrionem peui mei (equitor Ju* 
noc.i fabbJnJ.c.ficat dignam i.J^kmre 
faraaJn.x.coT. 

Cap.jdv. 

darto qomtor quid fi pnocat* 
adbdtanm idocrc 
ud eius Ufidiom (potietur snmtf 
eqoisiaHio rebus Ilis DcMde 
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cfl^mamlene tenetur mandatario. Sed 
mmqmd iget mandatui» contn fpolldittc 
t« bonarum raptorum nd toti apparet 9 fic 
quia doa intereft actiooe mandati mandata 
rio. SoTo.ll contra fpoUanton competunt 
actiones ille *i ratio’quia tLbo.rap. copetit 
flfiin cuius bonis crattrapt 3 df.tt.bo.repJ 
fL£que actiooe.3 crio enim tLbo. rap. nd 
farti noo competit nili ili qui tabuit Domini 
umudpofTertkmemael Detentionem udali. 
qnodiusinrcutefliUccui rescii pignori 
cfcbjgata i nondum tradtta.ff.Oe pfcrip* 4 « 
Lfi gMtuitam.$.li quia-ff. ce lur.Lfi is qui 
rem n.LiscuirpoUatua ergo competunt bee 
•edones. Poterunt tamc egere mandati cd 
tr* mandantem mandans cum (oluerit faccr 
libi reddi i cedi aedones contra fpoikntcj 
/fit tunc aget inre cedo nt procurator confli 
tutus in rem fnam.C.mandatLLpe. i fUxc 
edam tenet 3 n'no.inpteaUegato caJtcutd 
inreiuran. ftonderaqr ttminosabbJn 
a.ficut i infie te inre faran.fcquittf epini 
onem ptoanimd. 

CapTu xltL 

Qinto queritur ecacddentioo 
n$ ptonocads fcd motu proprio 
Solutio fianimo touidieftda 
rum ut puta pietatis bomanita^ 
tfendparcntclc tales non egent xxiiLqdii 
non infrendo xLq.iii.li cominus i ca-uA» 
©i autem ammo obligrndo illum cuius 
negocia gerant tunc agent neg.geft. fcd an 
ultro. fbondera g> iMiter eft geflum no 
mine alicuius quis cogitur baberc ratum (e. 
Cnndnmep no.har.i bene tn.I.pompomus. 
(f Jt oeg!gtft.to.r.col. 

CapTaxlviL 

£xto queritur quid oe acaden. 
tibus proprio motu ille i ados 
fub&dbim uadit temiit i contra 
duit noninoit ilium fi talis accedens utiliter 
incipit i feliciter pxlia an bdxat Ilum I c* 
fabfidumj aut obiigatum actione oegodcraj 
gcftorum apparet tpficad iimilituddinem 
Ilias qui tralxt aliqoQ insitum ts oomo.ra 
itura xxiiLqdfiupb pictis.e tiamqj inuU 
to cedi poteft beneficium xlv.dLtqrciuca 
datxdam qt uidetur Adde in fcne mentis j 
tradkendoutiuneturdfJSConoLinftLL 
quidam oe pe.di.Hi4d bec inftunter. 

Sic tenet gb.in medico mendicante cliqui 
cootra aofantatem tuam bec no. IxxxiiLdL 
infumma. Contrarium credo in cafu pw 
pofito perd.ultimam.C.oc neg-geft. Hcc 
proptera reprobo i^jmiabcrcdop neram 
dicat in infirmo *t mcdkoqr infirmus mera 
mitur in Ione mentis cum non ualt sbfoiute 
curari fcd ifte qui contradicit buic nonne.. 


aiat in fccuria Tao ad bellumno n j stfu mta r 
tine mentis. TlempofTibile eft q> non confL 
dit de eo i dubitat ne perdat ipbmbncc crc 
dog>glo.woaoatin afainquo firaaabe 
ne uelbx isnarLfcd noUet iftum medicum % 
alium poausdunc indicio meo non procede 
rctgWa .nccbccprobaotallegttaiupra 
tbondera ea que dixi erunt doc.in dkta.L 
fi-C.de neg.geft.1 pondera q> doe limitati 
ones ukkntur dare per prosuum meus ad 4 
fi.C.de neg.geft. 3 dde aliaj?.Lo6tm 4 T.de 
apper.ubi,pdampnato ad mortem pofluj ap 
pcUare edam coinuitoi tenebitur nMct* 
penfos reficere. 3tcm aduerte aliam liti, 
donem quam tradit barJn.Udcus.ff.de pe 
cul.i io4nJn.c.cunuc.bpcus Oetaoppc. 
f.de eo qui condempnatus erat ad dece? que 
fi non foiueret infla menfcm anqmtarcf ma^ 
tu» 9 polium eo inuito Wucrc illa.x.1 poft 
ea ab eo repetere nec poteft dkere potius uo> 
kbam 9 mW amputaretur manos itelfts p 
Lfcd i iuf.f.g» dicitur .ff.ad macc.ubi iogf 
de eo qui mntuauit ffliofc.ptcunfas.bene ftu 
deri contra patris uoiuntatem quia a dicto 
patre ualet repetere. 3temincoquifcpe. 
Ut defunctum contra beredis ooiuntate qm 
repetet impenfajXfcd i fi qms.f.3de labeo 
ff.Oe rdigbfis. /fit uide roma.in-t.quauis.ff 
Wu.ma.1 no.in.LIi mulier iopTt.coT.ff.fb 
lu.ma. 

Ca.xivtiL 

ffhtuideredebisqti uadunt 
adbe&um quia tenentur ad an 
t i d ow quii (imfe ari all 
udfabfidium recepit ab eo nua- 
quid taksagent contra illum quem iuuet ad 
pdita.SoTo fi fic uadunt ut tfaema (apponit 
uadunt animo diflbluende obligationis natu 
ralisqoetamen non potiunt Ocdndincl. 
ifilemnccdcacxcipipoteftiniadicioJ.de 
quadf.de tudtc.ff.cx bcredLpe.Lf$ ii lege.$ 
contuluit de tcftfs in officdfit fic infertur 9 
nadat no animo obligandi cum idem act? uni 
farmittrfumptus non poffit pati contrarios 
cffectu8Jf.de 4 .obS Jqms-x.de condLinde 
Lcnm pars.$.fi beres i .Lcum beres. £t(i 
dicas bic non cft opus difUbc qnk nulla na 
ta obligatio effkax ad agcndtunel cxdpfcn 
dum i fic aon poteft dinolui quod noneft tf 
iniuftonM irrLtcftd.LIfam idem quod de 
fcnoJn pup.c.ad difiblacodum.SoTo licet 
non fit nata obligatio effkax ad agenda? atf 
excipiendum ut lapradfctmu eft tamc natu 
eft talis natnraiiB que di/foiui poteft panti. 
doram rccopfifctiencm ut iarfbus ftatbn aL- 
legatis t fic animas diflbluendi natiuitatem 
obfigttioniacuminoHigatioBe requirit'ani 
mus utJ.obligtfionumdf.de act.1 obH.i.l. 
non hgura.e.tL tu pondera quia de obii 
gatione ad antidota uide glo. inxap.com in 
offic.de tcftfs i glo.in.c.1 (i qScsdc fjm». 

c 
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Ia dbonoepetcntfecdefUetta» tenetnrad 
•ntUom fm gfo.in.c4cdc8aftkfo .xM*U« 
nide glo-ie mHa inXex boc tarc4f.de fciftt 
t fare inr.in.UUx uftS .fXff. de fideli. 
brjUt ia dXcx boc iurc in/cicor. i tB. 
dDc dominam ifcb.in.ccD creatura K ede 
hr*-m^nUt^fa.c4a»inecdcfis?I 
tymo. 

CapRnxKx. 

£fbt mOcrc qatotc accidenti 
tus pmptar foriam confequen 
dim inbcflo initato dbligent fi 
bi fflnm favento frbfidb; uadrit 
6 obtfo.fi ob boc foh$ accedant ntobliglt 
Itam «attaminas teneretur manOati. aut 
negodoram gtftoranuwn mandari cum md 
fcan Intnmpfcnt Mndittaintfbppomtnr i 
tbemate qodboda pwpofttc nec actio ma.. 
dad (Bitar mfi Intercedente manDato.Ha; 
liat aUqai dicunt $> actfo mandari oriatur 
cxtoioadculpe intaooiicntims ia» M, 
apto mandato tone requiritor pieceOetia 
mandati «tXi.ff.mandari. uti fi dicasti a- 
ritarez contracta pxccdcnti quod e ucri’ 
fient alto dicimus in contiacttbaa innomt 
natis at.Ua placitD.C.» re pcrnratatanS 
neg^dtqt non accdfit animo. gerendi ne 
gocia Ilias jnnmopioptiaJiat in nim conde 
quetk sterto oepds gerat i fic nec fila 
competet, ftondera $ ifio cafa non c& 
petit actfo neg.geftotaai.nt bic ptcdicat p 
anus meas.at magis boc factfl per petratnm 
cft ptopter loam gloriam $ nomine alienius 
argbXfi finita, f.Ita» rderdt.ff. oc damp. 
InfecXkmfigcrtilfet aliquid er ncccffitatc 
qt non competeret actio negodoram gefto 
rnm ut concludit bar.ioXcotem.$.fUn fi. 
ff.wpubika-i bar.lnXdampniin. f.iUT.tf 
damp.infcc.nide gbinXfapia tar.f. cafli* 
ff.oe aqoa piu.arcanda- 

CapTm. 1 . 

£ftatni<krc ocbts qui boant 
opeta nel ncrins aiTumontnr p e 
lectionem conftfcnto lobuioan 
tales agant contra conductores 
Solutio tales locan t operat rem, t ideo fi 
coodnctot ntatar dolum ad id ad qnod con. 
ducator n$ tenetur ut.l -fi quis tomd.ff.fo 
ca.t conduc, t boc nifi feciale pactum iter 
neniatuTconlbetndo aliud inducat ut cft in 
ptafii dedicet g> pteftantur emendo cquotnj 
peditorum m (cnticio condocetis aT fiat te 
gula nt. 9 .tcdactnm eft. tonderi qt hoc 
narratam cft.s.in ca.xliiiui nallias e diffi 
adtatia.1 ego teneo idem g> ptoauusmens 
deqncti a.per augiit difpu.ex orta gnenra. 
£tan iiftipcndaito fi amifit arma uT equos 
an ptecinm reputat a conducente uidc bar. 


tnXi.Cfle rt mfiubaUnULoe (MMfcrthi 

Cqfai.lt. 

£ftatcttoi aidere de bis qaiac 
adnatanimo rotandi. £ttf 
bbnoodtdnbhmip salto* 
competit actfo camfaper turpi 
nalla inducatur obligitbdf. de ncrbotolL 
Lnefoti t.UgeoeraUtcr tJ.fi er plagia. 

CapFmlii. 

Itcrias addendum eft qnUdc 
derids anXpolfint ad bella ac. 
cedere bancqndboncm deter* 
minaait gradum .xxSL qJi. 
Comedo» at gforibi recitat in jnauttf boc 
pcrboiti.Ocrcfti.fpoUa.c.olim. fuerant 
opmfonesaark.Hain aliqui dicant q> cleri, 
dnt portent armis Oefcmfonis non ante im 
pugnatum* 1 fic bellare ppter DcfcnSJUii 
g> omnlns armis ddmodo mpugnenttncon 
tinend t p dripfis tantum Detendendis non 
ptoaHfotpfcin ncccffitatc eatobilipofitis 
tc boml.c.ii.xjiiuq.viii.Conuenk» t cade 
cit qutftioncXin prin.&inauttm sTeeua 
derc poffimt tunc ndpofTunt ut-cfufccpim’ 
txbomkidfo. 9 lii Dicant g> anctotitatc 
pape poffimt aFs non ganddto tenet? per 
wuiiter bdlare non poffimt p dios palsa, 
3demnidetur fentire gradanns.rriiikq.L 
f.inrcgiftro. Cbndodendo infaocptiao 
dcridnocadapapa ? poffimt accedere ni 
penes pr in cipem «ft «u a . b dli n di.xrit.qX 
qnis culpatur.c.ca.q.iuc.i.t .q.BLc. mad. 
munus. 5nbeQo autem non eft Ucitu pa^ 
ganum accedere ppter mecn5 krcgdariutif 
poffimt tamen alios confutare ad bellum at 
pugnent pmmot lapidestaHaptobicm di 
modo et coram ictibas non occiditor. ?fti 
no. 7 nnoc.Dc rcfH.lpoli.olim t.c.fcntctia$ 
ne clerici nel mo.uoctti ab diis maxime pH 
ctpibos (ccuUribus bellare non debent pOc 
fienfia autem ppria nbi nfr cnadere noo potint 
licitam cft enim occidere fine metnaregn^ 
laritads at in clc.fihrfofusde bomi. 1 bene 
dico ocfcnfepioprie plane icens fi defendat 
alium etiamHncoadnenti ut patrem ndfireg 
udfimilcspibnas.tlec boicobftarquodno. 
Jnuoc.in.c.fi'#oadefen^xcolubi tenet j 
pcutknscricnmboccafunoneftexcoicatns 
Tlam irregnlarittr cootrabitnr cdi5 line tf 
pa ut in india iufte occidente.lXXci.£t 
no.in cad4p«.de Iponi.£xc 5 icatfoaote no 

trabitnr fine adpa pmmo opottet q> padat 

diabolica pfnafio.xvti.q.iiu. fi qnis 
ita no.gfo.in.dkts de.fi hrfohs. Sn autej 
mpotari poffit clerico qd non fugit fed tx 
pectat 3 nuafbrem 1 ipfum feOefcndendo in. 
tcrfcdt «dei qfi imputari debeat per textus 
BUas clenudum didt qui awttem iKtcrcitu 
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rt non poterat piatur pXrckria5.f.qui ai 
nfrJduLLaquir.unde luaptncft (Hat de. 
i boc ad exempti falnttoris qui fagit in cgip 
tam.xiBi4Ji.fi. i boc no bcrnardusin 
.cjtfcqfapdcbomki. Contrarid credo 

p. f.in eadem Jf.ex qoi.a.m.llam ibi equi 
parantur becdno noo polfc recedere nfiw 

fcccjkrcfeiriii9WHMrt‘ji 
in fegafeodit occurrere pericula utpotefi cn 
deietqri frequenter occurrit in fogt mdc 
non debet {e tali ptario exponere at Iit. non 
contt fjcc cd cn alcJUnboc tficrcdopodc 
re n e to fingabe rir cnm ft anti eB. utputa peri 
ariua fagt-gnaiitatcni perfaoe fugitoris! 
t m a d) utgptoptcrfupm anjBmflitrtr 
mentbpcriarinm incident, tunc non fttf 
pocandunahaslc. Sntcomniapondc» 
qoc dixit (nutas tbomas fccpndafecnnde. 

q. xLartfcoIoJ.iriiisd dericospcrttodif 
ponere *i inducere A ssadbdh iaftt nideto 
mtam abbatem ln.ca. petiti. dc inre,taran. 
cleric* jriribcf pngnsr at Ifiddi? qd beant 
apfffclaiciqaandobdlnnciliafl^tMbct 
astare alios ut pugnent fcdtpfi non debent 
pagnarc ut ibi per abbatem >1 per dominum 
abb.in.c.g> in dabas Oe penj>e materia nide 
<Labiun.c.derici Oe ait» ! bo.dfrop nide 
ca^nki.diftinc.fbctfunt enim dtridmeu 
nere beflnmad eorem ocfcnfiootm-poibmt l 
trnifc beiM ted nos potiant pscpriia mant»* 
pagure fcd bene damareejboitm ic.£*d 
caneant ne meant ocodite pe» a que tabe* 
tnr inca.fignificaftidUecnBdoocbomici.i 
taca 4 xmadecxceCpxU.iddegio.inca* 
IcifcitatnsriLq.i.iqaod legitur in ca^x 
narita txuoto! quodnoimt cominus attun 
ca. lient 1 infrace Ure iurando.v.ccLUide 
Wcin ca.com olbn de rcftLfeoii. 

CapFmliii. 

Clid (i (tipendarit (nat afuancd 
OeSIamaniapcr cUtatem ita 
Ucamad tomtauiai conftidttQ 
(dario bibentes tirmaj cerrite 
porisjnterimdumfant in itinere aeniendl 
dnftaooccapatnr per brannam nel tomia' 
perdit natam (nam naaquid agent (ripenda 
rfl ad (ilariam nd pto rata ndad,qaid. 

£t mdctnr <pad totam.aamnidctnr tcx.p 
boc pdmoCoc annoper touoLLprimiX. 
iff ftfynin 

(aaromm ferioe.Lfi quis in htrUC jc pai. 
aeJ 4 Jf.de le.LIegataaJf.de ner.i extra* 
oteoJXfJcbnno. Sncontrariamniden 
tnr texXJe crounBLaaoJJn fcoiaribun t 
LpejaiLiXpoftoooo. Cde adaou diaer* 
ctf. ©oiuriobtc debetur pecaniaexcon 
tractn pnro.*mmo debetor ex dfipoiitfoac 
L quia (ant electi adoffidum *t cxdfipofldo 
ne. Lmunkipdia datur (alarium ago non c' 
•ere corttractoa Ucari 1 cddacti. £t l tali 


fcoaatadoatcn&an^aliqaandB aHquidi 
gunturad ofidumquod reqnbitlaboxm 
ubi datur Marium p labose principaliter ut 
fontftipendiarti SHquandodigunfadof 
fidum Obi Oatnr (dariam noo Mnm piabo* 
re kd quia attenditor jriritas intellectus ! 
(cictfc ut in potcftaribnsi fenilibus. Oficp 
diguntur ad ofiidumi datur (darium pto 
<*troqj.f.tabott ! pbitarcioteUcaasi fide 
tk ut m legatis, £>tbno cafu datur p rata 
temporis quo (undunt ntJ.pcXJewv.mi 
Hanno. - £t no-qoe didtj.fi.cap(i cri [y. 
©ecundocafefi una ^ftariotantn erat tue 
totum datur ut in kgjraris in contrarium 
©inauttm non erat una pxftatio bine 
txbct p annoqno incepit ofitdnm nUqioft 
dnos.C.tx ofit odnoJifi UdLlcrtd cafn ali 
<iwi>(b Jtfiif ifl liM? i 

pandende'! tunc aut cft indbdflbik nt in ad 
upcarisdoctotimsi legatis i tunc dat cottl 
nt fepra habita oiftinuui fit ana (Matio nd 
piares atJ. 3 Uqumdo eft Obdfibdc nt ba co 
teftabilt banderie nam .Lute* eligitor JJn* 
duftriai labos iredpiaut diwfioncm tunc 
nt ftapeadaria recipient j> rata dt indoftriofi 
1 radonc induftrieeiecti babet totum Ottig 
nendo ot.e. £11 ture quartum caium ubi 
qub eligitur ad dignitatem principaliter nt 
eomcftkuo piuictpis tunc babet totum ut.L 
fiatis in Sieris .Ctxppobcrop ferine.! 
Lmstricalam.C r tK agoion rebus t.Li.Oc 
pade.! tranfit Iriarium adbcredesnt.COe 
Oomcft.! ptet.l.(Ui.iiL tber bec foliric 
qoOc comite Oclandoalfumptocapitsnco Ia 
trwjJap (xktcisjdurtca Sumpto p dnoa 
3ta(icoeid (ripendmm ficta firma cerri ti* 
potis iconiricutolclario. ftondcratp bar. 
tn.LLfdtutt8.ff.de turiis t extraotdi.cog 
nUii.!UiLooI.fcqttttur opi ptoauimei. £c 
feste non cffct .naium dicere 5» in qnacunqr 
locante operas ft per eam noo fiat qnomin* 
feruiat led Itat per conductorem nd per ca 
fnmfettnitumDebctlocstot femper babere 
intcgtnm (darianuL qui operasJ. fed 1 ade 
dc0.f-poMriJ.Ioca. unde potcftasqninoo 
lina cupa (ed culpa dunm non potuit exer 
cerc ofiiciua nibdominus debet babere tnte 
gramklarbanfiedbal.foca.de fettOd guir 
dk.ubfcbar.inJ i.$ dbmsffjc narim 1 ex 
triot.cognLqaando loquitur Oe aduocato 
qnlOcfitcaabuiQdpadkatieno adt bu- 

CapTmliL 

Lterius queritur qoando deat 
Uni ftiprodiiritoan in prindpio 
cnbdfibet menlis on in fine glo. 
aiiquando uideutur dfcurc I ad 
nocatoqnicdam mfiicat nt. Ladnocari. C* 
deadnoaudinerfo.iudi.qnxl debeatur a pii 
ripio boc tenet tn.LLf.diuus.ffJe uariis 1 
cxtraot.cqgiri. 3temknritin.Lpperadii 

c< 
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(.in bonaarii&£.&< indt.l.qm opas.(.i.ff 
ioca.n conduc. Contrarium teret in.l.i. 
C-de pmipflT.li.xlL SoTo aliquando dac 
pecunia magis p fumptibus » p mercede In 
borisi tunc debet in prin-tofle erempla5 in 
legatis pbaturbocff.* legLl.kgatu.ff.mL 
dati.l.li^onon re.f.fi mandato-C.tx fegX 
fLIi.r. Bliquando t*be< pecunia pmer.* 
cecklaboris-t tonedebetpSderari qdactfi 
fit exprefieuel tacite. tlam fi tacite actu; 
fit tunc nidetur q> in prioripio.£cce talief i 
qui non poteftcxp 9 iere operas pwmiffaa ni¬ 
fi libi detur pecunut-tunc nidetur actum ta 
cite «poetatur in ptindpiotnnc enim femp 
initamus quod uaifimkibas eft.ff.oc reg. 
iurisJ.femper in dipalationibus. Simate 
non apparet iftafcnilitndo.tunc in obligat, 
que cefccndit er contractu fe/ariuf oebetnr 
in fine temporum ut no.inJ.eden. CJoca.-t 
conduci noJf.de fti.feruuo.Lferaus cornu 
nis meuii.f.finali. Sinentem tabeatur 
' ex dtfpofitione legis dectiead officia dc qui 
bus (apra in propofito tunc fi eft unum ran. 
tum (alarium iniciodebet pieftariJ.i. f.dL 
uus.ff.oc narus i ext»o?.cog.i (tclntelligu 
tnr glo.fxc fentientes.Buteft annuti r mi 
druum ut m dipendariis de quibns logmur 
qui bnt vii.floJ mcnfc propofta.-T tiitiocbet 
in pin.ut.l.po(l dnosjC.de adooca.dinerlb. 
iu.i Jcge prima C.dc piucl. iLxii. t>uto 

tamen g> ftipendarii non babeant nifi po ra 
ta tempcuiaeffcctualiter quo feruiunt ut fu 
pa dictu; cd i reftduum temantur reditu 
erejibt etiam propter cauiam intrinfccamf, 
furgat impedimentum. ftondera g> dixit 
bar.m lege per bancLC .de iduoca. dtuerfo. 
rum iudiciojnm -t ibi bal.ctiam g> in medio 
anni ocfxt (olui felariu nide gfod.cn edetes 
Lq.iit.ubi uidet' g> (alaria doctoribus in prin 
anni fobi «beantur. ic uide inl.tnJ.iLC. 
locati uide bar.inJ.qu^tnfulam. (.qui edat. 
ff.locat-vide bar.in J.i.(.Diuus t> vani cf 
oodLco0.fi! vLcoT. 

Sn ftfpcndurii fe abkntantes tempore 
aliquo etiam dc licentia Domini perdant di. 
pendinm p» tempore illo. 

Ga.lv. 

CJidfiftipendurii pendente tpe 
(tipendii recedant aliquo tempe 
tlungnid p illo tcmpooc perdit 
_ Ibpcndium i pone g> cum lian. 
tu Domini. Scfoloicadoertendnmg» 
ope aliquando limitantur refpctu temporu; 
non certi facti tolle in aduocatis ecckfie qui 
habent tantum (alarium p qualibet cauli q 
occurret ecdefte ilio ano tunc non eddubiu 
g> eft una obligatio ppter unum factu adqtf 
inducitur licet pdationes pofTentdTe p(u. 
res idcirco totnm cebetur utinpalr.l.i.(. 


Ohms.ff.Dc var.-t ee ca.cognL Sliquado 
ope funt Imitate flpcctn certi beti i certi 
temporis ut in Doctott alfaupto ad lege dd 
Ubptpc certo t tuncaut^mittif totii fala 
rinm fimal fed fit oUtaribano (oinc p putes * 
temporum i tunc etiam uns obiigatbcd ut 
5 Xlecta.ff.ficer.pe. Siiqnando fit anus 
ud mendrua -t tuc funt tot obiigatoes quot 
fant mentes ut.l.poft Duos t tunc noobabs 
p» toto tempiepnmo Ungulis menfibosgb* 
(eruit cedunt Oies obligationum fingnbrnm. 

fbonderaquia idem uidetur tenere har. 
inXL$.dmusjf.tx variis -t cxor.cogni.pof 
fet tamen allegari gioJnXocftatc; .(* fi ad 
Dte.(f.oc iure fifcLg» dipendiaru» g rccdfit 
p aliqrf tempus cum licentia condoctoris 05 
habere interim (alarium .ic. s maiori poifet 
alTari g> Dixit baLi.Lfi.C-0 ?dLinferris i fL 

CapTjlvL 

Clidlicalp! fiianoiant (onire 
toto tempore Snpdantialariii 
totius temporis fic g» M babe> 
ant pro tempore qno feruiuenit 
Sn fotum pdere «beant p tempore quo non 
feruiunt. fooroqocdajfuiktoffidaadquc 
quis eligitur que funt indinidua pro e liquo 
obmiffo reiiduum releuat toile exemptam in 
potedate in dipendiario tone non redit ta. 
tum fed fotum pro tempore futuro tenet rfi 
P fido tpe ad (tce ut fi ntbil tefit mbil feinat 
ff.locfl.-j coJJi (W^Jifis 1 iwutai meuiajf 
Oe an.lega. bc boc pondera in draOt quoO 
d1xitb9Lin.Lii.CJooti.-1 hai-inJ-cdemje. 
tLin Uii.col.uide bartoium inJ.fi 1 uiuhm.ff 
locati.uide bartoium in lege prima.(.diuuel 
finejf.de uarits 1 extraor. cognif. 

CapTm IvU. 

GKd fi nolit fenUrc per bbftftn 
tum apparet <p non pofiicqrdc 
ctnednduflrta perfenefidXin 
ter artifices.ff.de (olo. £tXune 
C.dc cado.toUen.-t cauiituno Oe ofCdde.t 
capitulo is cnfeoxdLvL 7 n contrarium 
nidetur qrpotcd quis per altum quod per 
feut regula potedqmsamff. Solario 

debet ponderari modus a fumptionie. nam 
aliquando comira» ue( duitas affumit cone- 
dabflerti cui Dat baneriam -1 (tipeadiuj *t co 
nedabflis debet fibicrigerc (hbbanariaqnos 
noluerit tunc non cnmt quedio inter dnu 
totemt ftipendiariosqr ciuitas nibd eligit 
nifi indodriam 1 laborem *t comxdabdis ip 
fe tamenteoetur. Bliqutndordmtasdi^ 
git fibt fbpenOiariosquos reponit (ublingn 
lis bafi -ttunc in conuedabiti etigitur indu 
Ibio 1 opera -t ey capite uidudrie non pofff 
Dare fubftitntum ut iuribusdarun alliatis 
3 u dipfendiariis tamen eligitur ejera t 
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UMt^wciabbqaomttcnUoi ictii 
fadufauclvitur poteft qala dare febftkntd 
atnoJnaoJncLcani bcrtddao dcttiadL 
boftUbiaotru£rtdoopL 3 oao. ncrioecm 
pondcradaiaribuo facta bfiegada t coemo 
meatc.radim tamen eftmdatcamcoafHi 
btcoaiUKlcractirBtii^opim 3« 
bacmetcriapondera? dixit barunXi-f. 
dmueocuanun extraor.cogjiMfieelecta 
indaftrb perfora nonpotcftlcnurcpar fab 
flftutnmhimpcditurpeo^dtaitatnfc 
ptruoiicntirapottftfaTBrepg raift u ^ 
&ictrin non tenetor dane bbGftutnmre» 
gubriterocwctweanpcifitper bbfiftutd 
legcre.Dt(k bar.inXintcr artifices.#.tc fo 
la.i abtun Ct-i-de (umra-trU ili coLce na 
fc lfctu i d t el o . fci . l .qaBqBb.C JeepLce de* 
gIo 4 aaJatoKiixmii^X£ttnqaisac 
Icat fcnare per febfiflstwi nide gk>.to.t.nC 
lns.C.cc curio li.x.glo.1 bir.in Leontina 
us.$.(iab eo.ff.de acr>oHLfakLLin mctaL 

faffl ffn qfjfl^ t hi l fyffttfc Wt ^ Ol-M- 

%jiic baf.in.Ud iMfcidhMuff^dc epi* 
% de .uidetai.in.l.i.$.nc autem. Gdc c*. 

jnatniprfrKf. 
ipifc flri ff i h r ft M prictw* /Etposde# 
re^quand o qa poteft fcr afre p hb fi ftntu m 
firaftus debet (fle cqpc vdoocastticrb 
twqaipiomifitfcrfccre Ubrannon poteft 
fctfbttt feljl frl ii- iUipwfjf- 

Hfg f 4 t 

fMH KT r 1 fflfcS fft fffftr 

H.x.£tuideibi(pfapienter dixit bar.ut de 
ioraufa rupei fecit Oc redaJLvLimcrcn. 

GapTmltifi. 

OidfiftipcdiurPinfiraKfjSfa. 
Mre ddLt at baberoebett feferi 
nm utJLfi bcrs.$ftidaaff Jk fta 
tu libor i& femdcruqd dixtt 
glojnXjrboifer .^jk iOoJMc rinflractiukf 
barJaLfi mo.§xm quidam ia tUUoajd' 
de btfjn.Upcrtjf.dc ufafrucJc. baL ini. 
fm (oLtUc 

MsabbiaxidcdcderLcgrotante. 

CaptaM. 

CKoco iUq^hi dc 

bicaprbbqacbbcUo tbnt 
£t pifcao n bbdlodkpidGi 

pfcns efficiatur tnmjnraptrfcf 
capta i rcL£t au fit locqp poftWaio. ©o 
htio tabeflo 

iridktn de quo (apta dkfen i bec omnia peo 
ctiant am capiet* dfidt st tbnum ap 

rj priaU 

iJJMndc8QteJ|pL SiiMtcibd 
lannoufitcxcdcto p»fedpi».Ucctaiisgia 

Stt r— finon iki afe riram patrii nir 
^MhiUkkUctMHktloiQ 


mBBt P O fWOCUPP^IMII uKUlK IrU KH ICKSK 

re^QiriibctcipkndflUqiridbbdkxilbcfi 
dtur rorn orarum i pobmirctci 
tof dffKt prcKitftf fe pff wi fty twt bfio» 
bLcdeurc iaran. remittens fepcrbocad 
no.febCS 4 i nolito de feoten^xco. feaMit 
7 ano.<p fi non fecerit aliquam cooftitutio 
ara poterit fi i mn c cnd e mmitre deinoafioc 
fecta infra fines fac lariJdktiwaautiau. 
q in jpnkU.C<abi de ainLagi opt*. fnbdie 
9> fibdlnm indicens mdlambabctiurifdicti 
onem fed (oian defendet k i bona fua tunc 
non Ikct fibi insafetem fen$ capere n captd 
w itftf c <nai Hawligt fiMft Nl nrf ff f r ^5 

yvlrw p n a jgf jft^lpfif ?LLi 

Tffrtfti froK ftltfl ibttkfit res 

brabeis fid <p inaafati non competit ti-bo. 

(yibc^itfyfci^pnlf 
ownfebec omnia dt dixi no.3nno. in-c. 
fient oefereiann.1MMmiOictiim3nao. 
puto 4mlndi ftinaie qu ia tBminnsptoptxr 
M l c tiw per cow tmpott cw pp m 

ptiwrc «ominfo be rd i b aliam trsn&if 
Gjafm antcmOicam non credo teram io* 
OKfacttpnmoeredofpficiaitas recognof 
can si BBi«cmochctioindBca tbrih n>.aiM 
edam non rccogaofcid i ficqifej It boftio 
popbiftMb^ibciH()MCon(tiditi 5 cBai 
obtloon^ iobdbUctD otcdictopc 
ootis.Ham boepaenitex bnvgentfem and 
qnbaMdbnsintrodatts Uno ^Oepfonis 
ejaia n wdernist cm porfenBnon procedit <p 
enptiislxfliBeffkiutarleraioecaenditut 
nec is tafibns bodie locas c poftUnUoJCm 
(bni0ktMlc9tii(bStMii0ca > ctilanaUQd 
rcpMbaaiprbcmillam. IHipofiatasantc 
frnaia eft refdtnemfas nec opponi poteft ex 
optio tempoinm nt fauc.in Kis i .c. 3tom 
<mnqabOereftit.fiioiL llccxdpictpd 
mos (poliatis oc crimine nec be alio *tmaio 
ri- Itnncicribcndocredo Unaripoffefd 
naipo(1cgkv3nno.boobns mofia. Ibtimo 
epria nonloqnitar 3nnoc.in cata in qno (poli 
tuo atrinuo intentet intcrdKtamufinL 
vmmsloqaitnr incafe inqno inteatuttL 
D 04 , ap.nd ioiuritram qne nt dare nfiu oMe 
rancndoicqd3noocnoointe&igitnrqd 
apponatur excepdocri m iniB in modamcrL 
MiMkdbwdMilcarfas Ip olirt w w lH 
quo cxdpi poteft coatn agentem edam bi^ 
terdktprecupande ut rcpdlstur crceptonc 
Ipofiadonfe ut paofaat texJn.c. fap feoiiatoe 
Oe otdLco.feondera qd bixit bar.LLboftd 
ff^ecapdnbi pofULmcrfalde bar.isJ. 
bians.ff.beinrcfiid. ftharUnXquialu 
tronlamiLoe teftisJEt abbJmcX de ceuu 
nar^oneinflddinm tide 0ktin.cJnsmlitar 
Lduaide bar.faXn 5 km.$.(Uf. de scqaff. 
rep »Jnr^ikne bM.fi qindiabeiloJf.de 
capda tide 4 dixit 3 oan.in imbna d npc 

tui Jfi Jiff «f M-JA yt|n l.in 

cLdcmHce aaUoqdconaufttlaLia 

«5 
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Ubhoftg*aIi I.i is.La9a0a.Cec capti 
ais p ange.in offen.rcnoaata gnara pm 
in.c.oiim.c.li.« rcftbfrolLp ri6.fn.cJkst 
n.J.ia.iLco(^Kfarc fiaian.vide 
3nsaatcmgenriaiafti.ee iorc nSLiiuiLcor. 
n ange.in.fab boftims inftLquds» nodis 
ioa patrie poJbiuicar ifcmderaan in fato? 
fdtnac beat capta in bdlo retinere. Qidc 
bal.bicsXacmiIiuas&L4aiconauft. £c 
sii bec habeant locant in bdlo fin fl irbi lrt fi if 
Linprfn.ee cado-tdlen. 

Capta It. 

d to ri aa qatro aniftis bellis 4 
(acit una ciuitts contra alii pof 
fine dici boftes 1 fcraicfnca» 
tar capti 1 cooininjciomjquc 
r a tur .apparet q> nauLfi quia tn gtpaaui ia 
fi.ff.Kcap. 3o contrariam oidctnr.nam 
qadibet ciifitas aer fc hdt popifiom 1 fic ai 
detur 9 fiat Mas fleat pomlos tpianu*1 
brnKcnu 3 .&ol.qiiaadcefc concentio fter 
duas duitates que fantlubcodcm eomiaofi 
cft locos cspriaitari 1 pcftfiminio utJ.fi 90 
In genuam .lf.de capt.@cd quando cft eoa 
tentio inter (fatasduitates qoenon recog. 
nofcunc fopcrioxm 1 pono nt toliatar. oriae 
dabam 9 qaeUbet fit boitio imperii qi refad 
Ita taoc iaregemiam antiquis morfbasitro 
ducto cft locas captfiutati 1 iorc pofttimi. 
nii.&cdfcctmdum motes fpfaim 1 coniae 
tadinnaatiqaitneoblaraatns intra tpiaoo 
quantum ad pertonas non liquatur poftlimi 
uum nec nenduntnr peribat nec faroe effid 
nntnr. ftondera 9 bar.in. Lboftesdf.de 
captiofe in line lenrit id quod ptosum meas 
bic lur.inJ.niiUaauC.de indeistc. 

Capta Iri. 

£d an capta ui bello effidantar 
capientium uidetur 9Y1C perJ. 
fi quid in bclloJf.de cap. Cd 
tranoj mdctnr pMbare.Lfi cap 
tians.(f^.titnb&olutio.Lflquidin bdlo 
loquitur in rebus mobilibus. ©cdoppo. 
q> mobilia publicentur nt.c,dicatKtin.q. 
i.©o.dico efficiuntur capientis, fcd te. 
netur ea affigoareOodbclUqddiftribufcle 
eundum merita. £tbocptocednntinbisin 
quibas no aendicat fibi locum poftlimininm 
Lii.ff.K caprinis, feondcraqne allegam 
fupta ad boc ptopoGtum in caJviiiLpoft pto 
anum meum pKdarum uirum. 

CapTmtxfi. 

Itertus queritur an in bdUsfit 
liatom infidus ori ad idctmiaj 
(onfeia ffl dfflrttfttrj* tk* 

*. flrn i nqui t a n g inli.qacftiond 


tdbcBomiuftumincipknrntrnmaptepdg 
Dctqafeancxiaftdiisnibfladinftitiam in* 
ttreftbocpMbatorpcriOqaod babeturio. 
fue vik .ca. 3 n cootrarinm uidetnt.nam 
ferimur deatro-xvLcauiood inftam cft ia, 
ftecrtquerisJedpinlidiwcftiaAe ereqai 
ca lapiat 00I115 taliter agitata p act. 0 eoio 
«cfcldif Jb i.c.ri ajloptotu.pttralfiik 
fjmgnit (diritati 1 rampant fide q faanda 
eftbofti.i ang.sd borfLdum orlflamprisin 
can-ixtiu.q.lnoUjcxiiLq.v.9 tco patri, 
taeterea fcnbitar 2 Datbd.viLc.Qme vnl 
tis atfedant vobis bominesvoscifckai bd 
te ut in prfn.DecretotBm 1 boccbfamdoa 
adomnesprimos-Cumigitur nollasadict 
infidias fibi fieri ago nec aliis fecere Debeat 
©ofoWc attedendum cft 9 pprie infidie 
Piantur qot tendant «t feliendam atique; 
©cd OopTr contingit afiqnc firili fa 1 fec 
to alterins voo modo dicator (dium nt ped 
piarurnd aliquid pntfan non attiidatnr. 
£t tone fic utendo infidiis fimp cft fitidrig. 
Ham Inter boftes (imt qoedam ftdtra qne f. 
vanda (nnt at inqait Smtoofius in IUI offL 
Siio modo poteft MH oicto ud ficto ntqnk 
nonapaimnslibiifpofitumnoftram necte, 
creta noftrs *t boc mado liat felit re. Ibn 
mc femper facre feriptare liint pandeda ne 
irrideantur inrtaiUod2DatbLt.c. 'Rolitc 
femen dare cnfos.r.U. £ft pttdponm mi 
datum intra militaria eoeomentant fccrcta 
non reueientur boftibas.£t fic etiam Peda, 
rot beatos Ibomas fa fc.q.xLi gbwcxiiLq 
iLtominus Pirit indiftinctc «ti pofTc Dum. 
modo non nmpanu» fidem ur.c. noli eadem 
ca u\ 4Jioc idem tenet glo.in.c.utfie.zrii 
q.iUlrat cafnm in mandatis.xIiiiLPi.ff.Oe 
cap.LnibiI.l.inttreft. C. depm.Liuxiia.q4 
viiLdixit de confe.di.ii.dixit tominMboa 
deri qd dixit glo.in.LiJn verbo boftem Jf. 
de aolomiu ibi bartohm. 

CapJriiL 

Dnfequcnter nidendum cft 9 n 
in fcfbslicitum fit bellare 1 ui. 
detur 9» non quia ferti (nnt in 
ducta ut qs meet diuinis 0 cd. 
duAL^pnunoiandum de ftr.c.ultimo C-m. 
ri.Ldies i.Luft.i pbat etcplo.xt.c. tae 
tcrea )Hbic iviii.c.rcpKbeduntur qui in die 
bos idnnib repetunt debita icomittdt lites 
pugno peutientesmatamag» imitar in fefttf 
bellantesrepicbeadendiriint. t^utcranl 
bil fotdinate agendam cft ad nbondnm inte 
psbile incomodum ergo, tactcra &ki 
tcr.in cspTopiimo dc treuga i pia. in 
controrinj uidcf.Ham legitar primo mad» 
beorum.c.ii.Cogitanemnt iandabiUcer dici 
to.OmniB bomoqui ocitad nos in ditbdU 
in dk fabatorum pognemus aducrlnacnsu 

©ofo b aa t a ^ tbo mw iaafafcq.tLg 
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p fa fcftfo bcStri pottft ModfcitK wtyMt 
tpfetotqcdfatfc cdtu^cftfrpatop 
fJqaodinbarJo.vLc. lOUMpuaM 
qmt&mbommm ft lk 

Uftofpur 

(AKCM 

por ifm ^ (ff, 

ta-cXK tragi i pxeJbiamc 9 dk M$ 
nooeftbdfcmdnm qaUTomimwBaOfcaC. 
aodfeadcdosiceaamfcdtcaaMfaptiB 
ttdib8U.i oodc.Oi.UUHs.dteCleaais 

BOBfptPTfClflfBrilipiflCTis tX)Wl£ll&i6 

&dmaoogtadktftfeaBlatitMenic 
taoptcr metam tadcoMm 1 qait cenas Mi 
Mftinfepdkfaio 8ccoBfkdUiLU)bJtou 
dk&umcomqriifcrt oues 
fedtooaMaMilbifielxxvJbiqooOfci fp 
nr imu nni» rcww am w •umoboim 

A raii^ f g gy g m Pf lUftt 

tactam «fttiexjdcolai pupe dtfauc. ftmda 
1boBdnq«Kfttomimi8flbto 
Motitfm hoc cymiomt iidjtodo ptiBio 
cranii pia. 


CapTmlxiiii. 

QBfcjneater queritor qnUII 

ffjqflfofry fwf fl m ftffi" ? M*f 

dfc dt confccntoa. an iteni pof 
fitintudtdo coaaeaire (uiad, 
oerWumaeladbucportfc bellam indicqrc 
coatncamnrfdetur$ iceram porfUcona&- 
rarefiam captam ia bdlo dt pena cotoau* 
ckarfpnibiomuPagcrcpotdtJf.t* t**x 
billocu*.£pe. jtemnwoon eft fatas 
pro rabito pmmo in bello qocfitua wminwj 
xrni-q.ti.dicat.n .adUli te rcbueJf.te aeg 
ren^nijuturauter. 3tcmcp contra 
contumacem in infimam farari pottitltde 
rd oeo.Lqd rdb tuere glo-in ta.oo minos. 
xxtLq-iLccoct contrariam per regobm bo* 
naftdeaif.oeregnlisia, fgoooncrcdo? 
glo.nerifttiiKlilijna<fmmodiftaigniot- 
betabeodemsaeb aliis. Soi ab eodem proce 
dat opinio 3o.©t«b«lfi3 «ut bibetitms 05 

ab eo1 tunc idem nt£. oe eukt.Umptffli 
dirobdxretregidfuu contra primam n&C 
tentoria rei indi.Lii.$. finali aiiasautem c 
licitam piarte Idem fato .nt.l.iii.$.coa * 
dempaitc.|f.oc tu-ejrfx/i infti.ceie.$.li rea 
innoda regula booaftdes de reg-inr. £c 
fcacdamoo.3o4!iatindlct0.c.t»mloaa. 

Capfm Ixt- 

Hmoricnteo labello falsentur 
Sommientesiu bdlo ccelcfle 
pwtpfinaccfcnfooe coofcqmm 
tar cekfte regnam/boc probat 
duo textus Ipecislicercarolim xjciiu.q.viii. 
1 fuit leonis pipe directum ad regem fraa» 
co<an 1 ciromnium xxiii .q.t.1 fuit nico* 
lm dtrcaaa «cardui flraacotnm occcdctca 


aaramiuaSsbcBis As totis oimUtn 
tvdMMcbfiKMttriiMcdMtpcca* 
todcpakduvJntfRi. 


Optabit 

HUceatbcQo cotoomBOetadc 
rcpodcflioco cakfleitqiboc 
coooocorc mitteto pbaomat £ 
fic probant tot. nn&qdiU. 
m arin am » x v-q.vi-ant tf adriaOMxlM» 
q.diuc4gitar -i.coroaui glo.magft!cad 
aaaa rittrt^ ^fbatt ex . i a. c Oi tcr raOc 
fauxcSUtirv» 


OpC^ixrii. 

H I fr^ f giffffiffrrt tfWtrff" 
doraltouaampape.Dkaat 
ipaibm^DbfaattdncttpcdL, 
quiaideatarexproifebocofccx 
iariLq.i8i. 4 aad i.c. fi nobis i.c. fiqois 
cpifcopaaUoet Ua capTabubeirnarioaiotf 
lectas tameaboc credo oep ftqoccourad 
ipoate adbdla aliam maxims (ecobris aca 
daatfccasilOcfcadantinralua 


Opfabtff. 

1 tprdatfj>tempalXms qaete, 
neat ab jhapatoR tencoator lol 
ner e t ribut u p bellis ab eo indic 
tia-fct Dicendum fic atpid 
xxffi*q*tlU.i.$.cca cna Ooobasc^ns 
feqaentlne a(cpad.f.$ai8. IboaOcra^ 
babet io.c.& triboni *i bucuoagud .xlqX 

CaprmtevfiU. 

11 captis bbdlbiafto fitmilo 
reodum Dicenduj 9» fic nifipar 
cendo timeatur peurbotio pidf 
probator in.cnoii.xxiiU).iii.fai 
ILi par Sld.c^xpotni at intelligcbatbag. 

ynp ygf qm c^pqf 

CtpTmlxx. 

H c ccl cto peb e t lndlcgrc*bcn^ 
iodeia. &iccaOamf> noacum 
ab** parari iont feruare occ pfc 
qoantar tpdnoa.Secuateli» 
raccaiaqai proieqantnr xpianos .bk e ux. 
xxiLq.^ettidiijxur 1 ibi nc.gb.9> nec etiam 
farracente teeut indiccooa nifi xpiaooep 
rcqoertstar. 

CapJxxt 


11 tegent» in bdlo qni pugnare 
aoo pedant gnidcant imujranb* 
bdlandum 1 dic <p fic dmnodo 
aliaocoottiotiotiitikentnSia 
<4 


Digitized by 


Google 



captaioetuufa tomto. tondcraquod 
dbjt toautns abb-la dicto cj.ex mukeX 
gtpoficusconfiljb boo dktorMubilia ad 
pugntndum.licet cotpotc pugnare non poL 
fr.andeer (pto coofilio qutotocurrit irregu 
Iri txtcm addito ixxnicijiopercspjiptds 
tddatmJ>di.*t aliis uiribusibipcr eumafic, 
gatiaXlftdsnonotrfeiwaciKJxitatibiiait 
ccicritatxcoipoiisres magne getuntur Ati 
confife aoctoritatx i fenteotts qaim mn 
ttbxri fcd augeri Senectus fckr.tra pxdare 
fcripcicabtf6edoqoctiBllUizotf finiectatt 

Capfmlxxi 

Tt liceat pedatis ratione toupo 
ralis iorudictionb bella indi, 
certi ad es mtcitffci coarta, 
ri ad picGan.dic » fic at notae 
Jmo.bica.quod in dubiis oe penis t>on 
dera » bofti-in dicto ca.<p in dnbiis (equit 
toctrinam 5nna.toniiweabb.i)icoadnbt 
» fl caato defcnflonbtdcft i noncftneccfll 
tas in catabilis.tunc S fcqmnr mornexp 
cuffisnc f fei efficitur bTcgukrto.Sccue fi $ 
cxpoadflooc iiu fcdaliotum dixU.Lc.IiL 

aJxxSL 

H liceat fbciato pao inferia fcb 
diti fei se quo »3 fit Mdciabd 
Ium iadionnci alios »tamrija 
tes in bello capere. £t dic g>fic 
utno.Jnnodn captorio Dilectas dc appdl. 
i capitulo ftcac Ot fere iuraado. 

CaJxxmi» 

It tricatus pape poifit bellum i 
dime boc eft an prifit inuocarc 
brachium kudtn. Ooeftioeft 
nuipatai tractatur in cs.%ni 
ficafti <k offLdele-per Jnno. tonderi qe 
comunitcrconclfloitir^noopotind^crc 
bdtam contra rtfifttotcs.qz hoc c folias pn 
dpfe x xi n.q.S^a.p ri mo r imcefmouere 05 
arwufcd dj neorrtre adtaebium fcculare 

CffiJm. 

It bclk que indicit cedebant 
excomunlcatoa fant meritotia 
£t dicendum eft »fic £tinfi, 
lialkicaacftpKhtis 1 fing ulT 
bottariilioesdpugnandujptotMt tex-rxiii 
q.v.ad omnem 1 ca.fcq.i.q.riiLc. igitur 
riqjad-$.cccc.i.q.ii.ca.ficat cxccilcutui 

CapTmlxxvL 


Oafcqntnter queri» quot fift 
penem bcflatnmcoqpalfejbpbn 
repitar in feKcxpfeflbai.So(’o 
Sex rcqubutnr in iure cxftb. 
trimum romanotom appdiatur qb fide* 
les contra infideles 1 boc iuftnm eft de bcr. 
cxcoicat.ii.£t dicitur romanum quia rome 
caput fidrixxiiiLq.i.hec eft ffdesi.c-qmb 
Mia trini. c.penTf. Sicpottft mtdligiX 
hofteo.ff.be capt.Secundam g> fit auctoris 
tate indicis kgittimi habentis meni Impia; 
contra contumaces 1 rebelles ut.(.coptinct 
ff.quodme.ci. .ih. 1X01.00 iur.o.iudlC. 
ne gs in fua euXuna. £ t hei ppiie fi dfir bol 
tes nam quod oc lm ad nos oaenit ndftrmn 
effietturnonautxmeconnerio. SkiitodjQr 
l.y. f.in pace.ff.« cape tuis. Tertium Dide 
bellu m p nefa nptnofumq>hdnnt indices in, 
obedienles * pe.di.iu.f.i.ad fi.&xivi.i obe 
dlc.fi qufenmeiitJf.ee rei oenX qui refti 
tnere.ff.ne utofBttLLiiiX.blcdicXi.bi fi 
Quartum Dictor bellum qd licitam eft- 
qnantomQHV iurisaactoritatc conadacjCt 
eftJicitum quoad illum cui concxdfturjcxiii 
q.u.tominus x fcn.cxcoLcdt nonXfmcc 
iile.C.qnando ficccricp fine iu.vin.LLlJ 
ii.T etiam pxinii vicini ntttfaucxco.01 
icero ILvLQoiotum illkitiim quoad filos g 
boc fcdant contra auctoritate todids i ia, 
rfettKfcntcn.cxcdlppcndmuBi.ccoa, 
tingiti.caudacfe Sextam tofauitarti 

quo ntnntnr principes g» non eft iktom ot 
non nemini fine piincipto auctoritate Uccat 
arma portarc.C.nc armorum nfus in rubeo 
1 nisrolLx.in ait.ee ma.pnn.coUat.UL in 
ait.De arm» coX vLjmvno cotra fcntictcs 
incidant in 1 i f mrirf nt ff ad Itof rabf 
LiiLSepdmum dicitur nccefferiam 1 lia, 
tum qaoidfaciant fifeles tortoauctoritate fe 
befcnden io contra iplbsinuadentts. Tlam 
vim ui repdkrc Ucet.if.de ialti.i iurcLuti 
mm coj ff.debtophofti.de bomki.p&aM 
li.vi.p anbi.bi.c. iuftum. xxui.q.iL £x 
bto tnftrtnr que bella fmt iUicita i qne licita 
Itanlkkadicunturrte ins dicentis filum 
contra quam 1 ratione reiicanlie liurep 
miteentisillicitaccontracau£iaute; onage 
ncraTr iuftificat Xcotumaru iniuftc rcfifte 
tiaciienl ab coqui obnoxius c iuftktobrifi 
pottucbbdln indicer nlifitofidurccurrif 
ad iliud wfragium xxitLqxqtmd culpatur. 
1 ea.noh xxiiLq.viii.fi nulb.ff.dcttfafrX 
ufidructus. £tdt boc» fcfiicct fit liciti 
no.pcr Jnno.be rdfat.^oiis.ca^imi.£t p 
boftLin fuouw de trenga 1 pace.f fi qutoiu 
ftum per beatum tbomam fa fe.xl. q.artLp 
mo Li.ttlp egidid I li.de regie piincL in fi. 

CspTm ixxvfi. 

Jfowprattrcio ptoxhuoprfnci 
paii tractatu de bello uniuerfiU 
t w pJ to lL TVcftat nunc quarto 
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mferetfhdlopordaiariquodlfoobtnteii 
Uifipfa» tractaro fc procedam. Ilam mi 
modcmoaftraboquiD fit.fct>oquot Ibat fc» 
cicaaus-tercto quo ordine inOuctum fit» 
qairtoqubiisUcat^nioto contra qooo 
Icito pro qaibo8.fcpttmo qualkcr liceat-oc. 
tauoquiafcipfioofinio. 

Capita lxi?ifi. 

3ru primum queritur quid fit 
bellam ob turdam luipirticulaf 
faductnm.dlco g> eftcontetw 
exorta propter difforme bumi» 
noafccni prcfcntatum ex molentia parti* 
cultrium ilttfiooe proacnfensad ipfascx* 
clufoncmttndcaeJxc pmbantur mcotaiu 
ter per tcxinXot uim.lf.de iufti-i fare X 
fckntijm.f.qui cumaliterdfradXag|U.iX 
UGumtc ut i J.ii.$Ji quiauff .de ui i uiar* 
ma.i ca-olim oc rcfti-lpolte.£t dixi couti» 
do. Uun contentio ponitur pro genere ut 
polka in dilfMaoncbcUi generaliter fiunp* 
ti ut (iijpM primo tractatu in principio, fcai 
do diri exorti propter dMoame rc i ito po 
nitor loco differetie -llam per hoc differt a 
ballo unmcrlalii nUta (peciebua bdli.tercio 
«fixi ad ipfins ic bec cft ci finalis ipiua belli. 

CapCmbxix. 

JrcafccunOam queritur'qnot 
fant ipfias (pctieo.dico quot fiit 
due.1bmqooddim taftuquod 
damimuftum.fant etiam dfauft 
bdbanuuinerWcdxllum autem particulare 
fartum cft dupfcx.nam quoddam fit propter 
tueefamtocotporiaudadherentium (ane? 
tingentium nurum corpus.i oeboe in preic 
ri tractaro difeutiam. SUuo fit propter 
tutda$ cotpOrts mibei ud parris ut dicim? 
inuniunrfitatcque appdlantur membra i 
parteudfap uniaai.Li.ff.aO monidpaJ.qti 
maiorJf.de amnc.i bdno.Ued(ibac.f.qui 
manumittitur deexceff^nda daucum dilec 
ta i ibi uo. Si ergo uniurfitus propter oc 
bria cufaa (iri abcxtroncooppicffiocfidcutc 
iaftkitiadfcfa opprime n tia bdiam indicat, 
bocappdhtur particulare propter tutelam 
mfindeoMottupabu e p a rti» i bec appdtan 
tur repreMaUa.oe qui in aoemt rem piguo. 
per totumocin maca.uno itui. £t oeboe 
bdloOKtturintnctatupaoximo. BcUri 
autem iuftnm parttcidare ob tutdc neri cot 
porta uroiconcit contendo exotta propter 
dfifoie ba w lo ap pet i t ui ptefc nta tio m ptoud 
cnsexiQatioocirioleiitic particulari» apti 
uimod publica perfau extra officium i iuf 
te offerente adipis» exdudonem tcodenu 
cum modermuine faciripatc tutck i bec p* 
bantur inJ.i.C.uooe m.cum ibi no. 
wtc ah pacbkta ud tiiqd pdktaaiocfefc 


ut Iu bquentibuuocdarabtf. t &k nirih» 
cum moderamine inculpate tuteie. f tuldc 
omnino hir JnXututm.(fjeWtt.i1of.b 
fui hir.poft glo.inXi.Cvntf vLin.iii.6of 
£t.cLabb.poft alioa in.c. (igmficafti cebo* 
mici.ln.li.coir.i abb.m.c.lhfccpimua*o. 
ti.in.ii.coir.uUe panum meum in dcXoc 
bomi d d.poftgty.abba4n.c.olimtgrcfti. 
fpoii.in.x.cor.uide bar.in.lJiire.if.tx ftccu 
aog.in.$.u» autem gentium in.iit.ccf.Oc 
ure uatunU gen.t tiuiliuidc plene ppauu 
meum .JJn.c.quod incipit circa feptfaiuui 
principale ic.com fc.coptis ubioifcurrit p 
tumes fpecks moderaminis inciripatc tutck 

1 ^XatiiKMf ii locisttfi ti gr 

Caf> - UrX ’ 

^ v 4, 3 rca <|uo iure boc 

\WffEQ/g) proueuiat i cdpecat glc.q* eft 
inJ.uc ?im.tf.o« iuftli iuf fiip 
vbo iuf Oicit iurefori no ture ccli 
Si gl.intcOigit q> iure foiipwniar boc crc 
00 9» glo.non otcac narum, femautem gto. 
intdligat 9 far tori indici poffit impuni tnc 
credo 9 gio.diat ncf.3 n eo sutem 9 glofa 
Oicit non iure edi credo 9» fllo-Oicat bUnj 
Uedeo sd lupit i trico 9» bdium obtutdi 
bpuentcaiorcnarurtU non autem siure 
ptiittuociaiiiud canonico 9>boc fienenuu 
ptobuturftc. < namnatan|)ductiu* canCoi 
cft tendit InipfiusamfaTrattooem tonecfe 
extendunt uires agentis naturalia 1 nititur 
b expuifionemcuiufciiqi cootnriiXt &k, 

ntm rnwf jnflaf hpr CQfft liwk Ittff Pc ftC tm 

narium agentia 1 (uphabundnriam agdtai 
Ju contrariam ut q»$ boc contingit cx tu 
tentioac agentia natnrabopducti 1 confer 
ustiui jmuuo cornra inteutionem cum femp 
contrris refttit quantum potdt-faoc patj 
cx fenfenfeHuinducandopiiiigub demitis 
ria.Tiamiuckmentaria que agunt 1 patid 
tur ad Meem boc patet.Hus padm ecTiftit 
ugeutiirutgitmipiumfbiumad finem eoo 
feruationiaitieffe beftrucdonem agendub 
amt rarh m i 1 ugtns coq^ak. TDatcriaie 
fiip^eudorepatit ut inquit pbdu fec un do 
Oe gnMUtiott iJcjAticonun boc pacet io 
fitioiuanimautbbocbpiautis.11asjniaata 
ipfeuomnuara mconfemadotte ipurum 1 
ukarni contrariorum expuifioaem bec b 
brutiaXt quare non fit b radonabfli ou» 
tura boc contiogttpmmofutiiio otn ipb 
ccocriufitoabiiiotiadipfemutadliiti ob 
ordinantur utX b pecudum Jf. tx ubris. 

^tooeniccrgooclniiiiex ioftinctutaii 
boc dnt tex.in dcmdlpaflotaBs.$.cetcni 
Oe it iuduubi dkit tcxJxfcnAooi* que a iu 
rcpixnitnaturali bocftntire uidetirglo. 
que cft in.lXcicntbm fxu aTr.ff^dX^f. 
Jta (ficittcx^duerfjpiculum niibrdddfai 
derc permittit. Coududo apex boc 
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partii quod boc beflom rcftrbgtndo «J 

inductum ob tutelam corporis lupcrucnit ex 
iarc nataraM ipflusinftbctu.Sed insap 
pofeim approbat nd non prohibet at dicit 
gfe.in Uckntim.$.qai cum aliter. Him 
ttiqat prouinc* ex inflincta nat ara bre pe 
fiti«punbatatpat*tacarnaUcopaIa.ii2 
Cipl ifim- coituspaenitex naturali i dap 
lutkxt in boc bs pofitbnm limitat n q 
Uifcflt actae prooenientes a lore naturali fic 
bfingulb actibus natam prcueniendbus. 
HamnatnraHterqaifl appetit cibmn potaj 
1 omen lex canonica limitat ttraqoof 

dtm cibis corde temporibus nriribet. aerum 
eft q» lex pofitinactt» qmiificat modum tf 
fcnfc at patet inJ-i Cnndcui.1 patebit p i 
fira notanda. Condaditur igitur boc poe 
nfreaiarenatarUtto approbato u bre po 
Qtbo tam ciutli $ canonico t etiam qaaUif 
catam i tooMcaan«Mdm. £tboc forte 
Unari poteft g|o.qac eft bJ.ntnia.1 ficta 
axUigacmr. Sed dicebatgk>.non ture a* 
ttaidttnrfentire 9 B taediabo non per» 
mittitor nim ri repellere, tber b5c opi- glo. 
aidentur ridentur bttre tex luce vi. ©ig 
percutit in miam maxitam prebere ei t ab 
xxiii.q.Utapitacipfe.©crMtur etiam liga 
augurtinerit te imlle.milk partus naOt com 
eo milia partus 3o-vi. i matbetxiScribi. 
tar edam «o roma xii.non noe Bftndcrc; tj 
dare locam ire ebrifoti etiam dixit petro no 
knti eam cefcndire.Conuertere gladiu tnd 
in oaginam XDatbei xxvi.1 bibet xxiii.q 
ub principio bec potncrnnt monere gfood 
tenendam $ oon liceat iore poni. Sed 
aedo 9> gfo-non dicat noram qaoD aperte 
Bmonffraripotcft.ptimo fic Hle actos eft I 
dtus iore dinioo qui eft conibnas caritati. j 
©ed ocfemGi fui ipfioscft boutnodi ergo rc 
probator maior nam caritate poiira excludi 
Ditor quilibet actos leg; dirina reptobnag 
cum ipia ic non compatiatur cumrcpicbiui 
fit i ipiadefandamenton criaQibct liciti 
probatur boc ce pe.di.ii.ied radicata i.ca. 
ritas eft ut mibi ridetor cex.in.c.qt radix 
ea-duprobatur minor nam predpimaa cari/ 
tatis dt diligere proximam fient faptuiriut 
capitulo proximem ca.proindedepe.diii. 
ergo impli caf dila ti onem faux fri conferat^ 
donem fi fic ergotefcntun ergo bre poli \i+ 
cet feipjfam defendere. fbrctxrcalegedu 
aina licitam eft proximo; tefembre amorte 
/Etiam contra uoluntatcm faam.ergo multo 
fornus iore dluino licet fcipfum oefondere 
9> t5piducta fopra pruximo.prohiturafice 
des p tei.rxiii.qiiiupa pietis *t.qneft.ti 
dtfpiicuit. tireterea lex diuirs inbfoet 
quem nobntarie tendentem ad deftructoem 
fui ipfius boc folum intendeudo .fiam 11 otdi 
nate tendit in alid.Ldiuina approbatum tic; 
iftud confcquendo confcqucnttr liquatur de 
ftmetio boc non eft inbbitaj atpote quis at 


confeqnuturfbtimbcititudbbuffMtctt 
pusfnwTIutiOabiamqafoirtUcriojkcoi 
potbocftrnctomcnmno» btcndft «boc 
Italica fed b fogmn vkiap cariet umet 

ipfi non btcndnnt finaUter ad Bfbuctfian 
fiu corporis pmmoocfcnla fidei pro qua notf 
carie exponant k morti tcmpaU 9 tteet lege 
Durini.©ed fc non «fendene; morte cam 


poteft (e aobntark occidit t b ocftractdc; 
ini tendit ergo.LDbbo Mribkum pbu aa* 
tor.ftam.l.Diaina Oampnati reputator file 
ipfa occiderant at Oidmas De ioda i fiTiP 
jpbtfnrmbot.HamfcnoOcfondce amote 
cmn poteft ikc bbfit abqms De cafibns antt 
Oktfaoecbocpoemtf expafifianimitateTta 
mortem appetiti p aliam (cpcddfci fiepu 
bdeac fi per fc ipwm. Juxta regalam qai p 
albmtfrcB.br.Ii.vL tbeterealcxdbb 
nonorierrittotaTr actus pnoaentes a iarc 
naturali fed jpfae modificat *t reformat hoc 
patet per fii^nlos (Mcnrrendo. Tbm no pe^ 
iHbm inhibet dtam -t potam no copnli nec 
fifia fed ipfca actas modificat i r efo r a m t ex 
tremitxtes retinendo i mediam approbando 
nt etia; lex motabB fet» erbk.iiiJat Joi lex 
diniiu bbberct totaTT defonfa; bft ipfi? ca 
actos ille pneniat ab inftiheta nature tota» 
lita deftrnere actam natare 9 eft aUardaf 
nt. 3 . tbxtcrcalexcanokaboclimititer 
golexdbbanonbMbtxbatnrantetedes 
p.c.dim de reftufpolLi ckm.paftor^.^.ce 
teram de re.iudi.darios p cknun.c.(i fori 
obs dc boand.Ham lex candica bqdtcrnat' 
legi dirine 1 ftbt inuicem contradicere non 
poftunt-tlam ad eundem tendunt finem Uc; 
uorie.Ham lex canoica tractat de gabenau. 
tione momrebie mundane nt Ibctos boant 


conocrfctur in anioerlo edam tractat lex 
ciadis.Scd canonica riterius tendit, f.dif 


poneadoi pparandoadftatn; bettitndints 
ettrne in qua tcditUx dbina.£tfic necefie 
eft idemptitate finis «tento omne inbbitam 
Icgcdbba fote inbibitu; lege canonica *t fic 
pretermiffrialiis que infinita portant induci 
■fteftat concludendam q>gk).non dicat aef 
cam dicit iate edi non pmitti defenfom fau 
ipfius. 9 d auaorkite5autem in cotrarid 
bdoctaalliidamcftntrclponda magifta 
graoaocxw*q.i.f .i» is ita uidd; 9 itclTanC 
tf interiof cordb ppatfic non aut de iterfod 
corporis aftrictione. tlam interius debet 


bnmHitatem cordis bsbere nt probat aagaL 
in fermont de poao centurionis fic iqnies 
paratas debet die reside i captorio paratos 
*xxm.q.L £x bis bfortur tactam nide 
lica unde tnfurgat boc bellum i qno bre p 
mittaturrc. ^rofeaoegob omnfonsK 
quoropi-proautmeiqri loquitur longelppi 
enter 1 q> ture naturali fit itrodncta defitn 
lo^dam tenuit bar.Lnt uim.fUc bftun b 
re i ibi nide baLIcd de materb nide etia 


J 
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teJaJJhlM.dcdoaMfttttiarit)ar< 
iaJJtoltas de fare (liti lLxJ>ar.iaJ. com 

Capto ImL 

Jruqunr^i Hcct t I afaend i 
ptoorisBcsUGotit pMiuicto^ 
altieft querer e qa!? eempetat 

f nKaftijp» 

COMpctflt faldhfflliCB ifldfaCtOIA 
pOptCTKlflfiM* QBflTMRIB QQIKhK^ 

petit Or1wfio.dtro q> «nnfctw cnribmm. 
anlfcw gcafamex coTrnptibilibua.Cdcfti 
hmaoiaaapcdt dcfcn(io.p:opt<:rea qj non 
poiant pstiabtfiquo contrario agente cum 
Mi capow non In t receptius peregrinorum 

bap wlfi on mtu Bt .—_j«Unnu, 

dLcam Ite fiacYnateris que cft meter gene 
rationis i cmraptiaaiantfeidcmJEtfKno 
eftoposdcftfc amita fcf 

iM^rilfr cwiptrtrty orfiKlpw h 
tarslibae defcnliocam foepaduia. i jme 
nit Ile Menio et iurt natirai qnot» i m 
qncdmi inlti rcbos (falis ce fimtUbos pea» 
qcada.flim India proanando confcnmt 
fctysm infecdeqnod fieri non patefit perpe 

wuiy co7nnipcrc<Dncrinum m rctitci 
icconaiaJEt iibeit primas mobns brisas 
taralfa de qnoglo.in caJas natarde^efas 
di-i notari cosfimit bJ.uf.iM naturale. 
ff.de MtLi ime. biccrgo fitxfenfio <i 
pcdtqaifamqt materWibas natarsliter i 
peracuit ex aHmaa nstmcniUbet cnrib 
fitis-i qmUbet knfneUtcr [Dicere lingula nt 
turattaoJfaanrcadd. Sinautcmqucram» 
quftas competit bellam fcfiket diffintoanu 
tancdico q> lolia homimtnwn noaaUs <p 
probat dMWtio bdfiofin dtjcLdMotme sppe 
titai bnrneno propolium ac.£t bic connotf 
dnmefttnonrnibQabominiboscompetat.i 

CapTm Ixxxii. 

ftfaoqscro en derids Vcm 
bellam patfcaUre fodicare re 
fifcndb i rependendo aidetar 
^nanpera^tcepimas.Ocbomki.i perx 
tadonflriooxivLdLpiabaattex. xriiuq. 
vb-f-Li cameiudcis .1 ca.feqQcn.afq;i<l 
f‘bbitsxdpndctm , .|faetnr in ct.come, 
mareademceafci qacftionc. QnodUoe 
•uprobaturpcaxlimOc refti.tnli.il ne 
roi ca.ex tenore oe (cu.cxcomunu.dj.ia8 
"■twdejf.de iefb.i farcJ.ntaafadf.tf ai 
2 riarJ-iii.f.fiquiidsriortxx.bi dane, 
flfariofuadebomi. feapcrbocfaenitopi 
quaareciut gb.xxW.qjJn toma- tlsm 
diqd dixerant ^nslU edam Ityco licet ni$ 
m repdere rcpcrcackndoJaac opi.repbat 


demea, aoln fifaiofaedcfaomkld». 

glttfrlapriaUq repercuter e derids I 
i boc rode morbo kbcrat. SUidkat^l 
ais inficratar peribas Urini Itala repetiere 
etiaa rtpcaricaddcdtm derids bocpoobit 
dc ri i.p rc dkta f&baatcmrdmsfafcrf esc 
Icas. Snaatearincfcdaltatraf Mra 
mbi rt e n do bagauiait cicere ipinnaQsnc. 
cdfeatepoltas edam InTr candere fipof% 
non tfebetribs occidere jnamo potias tfebp 
fc penatore oeddi Jta noJnxXfc bbLde 
mA.nmmmkm i faxJkut dfenns re 
PomkUnboc non in fiftaqaotri^nt dixi eft 
texJa dcm.fi fiaiobs oe bomid11 n$ feret 
tcxJfaarhoccxptclfcoifancaenucicoat 
bKdkt tenendam per rScsqaasladad ad 
probandam boc de fafafttomkLdmiiis. M 
dera}>OidrX.ahhin^.fign<fcdtitcbomi 
ctia prin-i aide randej Ai faJtt. coMa fi. 
ifapenrr.cnr.atde.Ddib.ia^xl^d rdti. 
^a ^ ^ ^jide^ jtofau ciiart digna; 

iax.de bisd fo.LdUbidoc.tc.aideabbS 
<ide dcri^qgnsn. in dadb. 


CapimiB. 

£aidoqnero Sb licent derks 
k Ic defatdere ctitm repentiea 
doiocddendo isnbocUcat 
faifaecdefiti aidatar 9raon 
Ttolket lex permi tt at g ta erafr certos 
BCt08.3nUbeatm‘tamcar5elodBDdegew 
raliepmirtioreftringitnr pipato pnafa- 
f|f rmifl I ilhrn 
ta.fJnOicedde tU.i tibsJt.Uxore;.$. 
fdjdHmed.de ieJi.i.cpalbrar. de rape. 
BnAder^aU generi U.ai. Qnod satem 
mnlti actas lege perrnto nta rgenerafi qai 
tnsica |dfr fattreBcant’(bat tocio.cdecf 
de Ma.ccdeJi.vi.ix.icadeiite8.Lq.ixr. 
goficinnpofitoimnitolbrtias asnpbdc 
ictam poifit poeniil ad pofladoncm ecdcle 
nt ia.c.ppottiti de coinexcde. aeTaita. t 
cvnoxjtULvL frctxrcarixci excita. 
tionc8hnt0encadttcriMcrdicteaifttlpcs 
rixectigo. fnc^tnrntmaidctnr qaieiaf 
bocpenaittfaiagcaerattter bqaaatar crpa 
Ic mt gener diter iateiligenda.ocJ.i.f^e. 
nertlitcr4T.deJe.pfbn. ttanc parte crc 
do toicam ile actas infiagat cxbreaaii 
nec repmfat todinfas i rado far toc tada 
cends fiabfit geacralita non babia dBcnt. 
loco^ nam boc indadt fasnaorale atqab 
fdpfarn confaet quantam dortnt vires pnn 
dpfatan nttara(iam.£t becrifakftfa ec. 
dduScatabU. 3d intracta iacStraria$ 
fade cft rcfpondere. Ito ili acta» iabUd 
in ecdcfia ad luat deaatan U Ocgeacrt 
maknomadteitdegeaacpmidbp utcoa 
tractas tfi ipibnam exdufio ne fiunt in cccle 
fiepptermoam fafadi n6indacttipicahi 
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camettriecdefiimeqntfleripdfintadli' 

HmcontriHKim 

cxpoftfcctooM4tf«fltX8cat(kKt. a tdfal 
St in jtpoftto fi.fl Iceret iaccdefiarini 

ftcEtar ad illm an Oidtur fcqni pafy pol 
fado-©oiado fottteeanfasonifc i pewde 
randa eft bombis ooderitotjo tam fit fare* 
fharabflis^ ecclefia qaerecoadUartpdt. 
£t (bitt dici pottft ♦ ad boc at pollarf fas 
pdnbbbrimnonrcqoiritnr angafeifeiiu 
ioriofi effofio at no.in.uar» cc coofcaratu 
ccde.adataLU.vi. 

CapJmfifc 


&rtk> qaero qmd ne clerico cdc 
Inante 3n ci licitam fit Obiidb 
offido fiinoadaturfc offendere 
i fi occideret licitam fit cocti. 
MMttooffkfo cddnare. apparet 5» II 

ocfaetdbcrtcre ab officio ymm ipfctcncaf 
aequi comc pofftt videt' rex Uni 
n.cntWL Tfcetercatwkfentpoftpon* 
M^iritadlan-xii^j.pcvimiiaMiK.i rt 
m Ua wbi ft r mi tosi eccpi .7 cManebam. 

J Dcontnriom jpbat ttjt.na$ ppter impe 
ObicntmntcmpotMc (apcnxnkm offidvn 
inchoatum Dimittit inexpletujJCt .pptete a 
ptooident tara at fato fit bardos in ecdt. 
lia abi (obdi bcultaebonotd tcmpalid jpbat 
tex.m.<-ftati5»ir.vii.qXiIIud ventent 
imaafeppkK c^itimando dbi alter Dtmifit 
nifi oaatio mille fit cepta 1 . oontanpietaqt 
tunc altar reindpere tenetor comitia non r 
r capiant dimiionem Bttnbaprifmoi otdk 
ct 8A (| bi 8 >iJ m i 1 fel n o^o in o iribB 
etiam no.gb. Si aliqofemiudat celebri 
ttmuttpfnm occidat biccaenitimpedimeo 
tnm edebrantLpuno ptrieniam mottisat 
daret ergo lidtmn pxtenmttetar ipcr? 
fcqocnsfc ac periculo fdx occurrenti a pot 
expedire etiam occidendo. 3 d allegati i 
contrarium bdkcftrefpoodere. nam licet 
(piritualiafintpioponcnoa ttnynaltbosia 
genere tsmea cddnttio hoc cara non effp^ 
pon en daj tom cnboc cabpioptcrdampnum 
turcjttiklcKbocp»opermittitqpod non 
coomsit in IpirituaU poft pofito alio cata qt 
per altam tcfauraripotcft nd per eandem, 
periodo exdnib.De fecundo ftuc argumento- 
dico 9» Ii etiam oedderit fc ccfeadcdo q> po 
terit rca tfa nptoortkioccUtitare 'dummodo 
adfintihaqnfr lo.ck.fi ftriotos.11innl 
tam peccatum cum boc fecerit Itgte auctori 
tote crino auctoritate nemo peccat n&q^ 
fcuiutkn wt jpjpy 

dktad cmcn .fi fariofns ergo nudum uidrf 
fabcfdeimpedbneotani cumpoffitccldnanc 
atpaobitdc. 'bocdfctnm pnxmimdre 
fertoeptedanm Tiequitur tominaaabb. 
in capiodo derida in patac^bta rita 7 bo 


acftatcckrfcsiuaK. 

CapTmlxxrv. 

Uotoportctqueriirgnivfblol 
ccbaptHattt ordinante 1 cau 
firmante 7 inungente etiam in 
Ingdia beramentis. 3 n fit lid 
tnmeofcoBarioncmpolbonercetiamiibu 
cboanerkjppcicrtntdjmui. £tinomntea 
oicatibjp» 

CapJxmi. 

CKnto tjro * Sacerdos bapdfat 
puqpqnlcfttamottiBptCido 7 
bckfit imulo (acerdotfent 00 
ddatnr.Qaid pdigcndnm «in 
re m perficere collationem facramcnti ne tf 
ttdtfpncr tobaptifaniple bardos oed 
dator nd «contra $adgriidril metem .pprias 
tmiorti pmittercpucrttjmosi finebaptiU 
maecJSic terna qncftioncmot hardotcd 
fcrcitecoqamaffbriirmota em en te hbfr 
ranti.t>Jopjirao apparet q> Ibccrdospodns 
tabeat (e pmitti occidere $ pnep line bapeif 
momoti. HomRpoer motitor ImebaptiL. 
mate motitor etonalim U obat SoguLad 
petp docomon cc conbOluii. firmifBme 1 
C 4 ncgenerantex.c.*t .c.mdfau.bL fbtt i> 
poftdns ad cpbridu.epoter cdictiim vniuo 
omnes in Oampnstuncncotiginak peccatu 
cains effectus non dtextinctaspfacramen 
tam bapdJmatis indacit coodcmnarionem 
turnmM^d bcerdosUnm temporaliter 
motitari diisnecdiaris pUtttem Mnt. 
&cd mots temparitts pApooenda eft fpaoli 
©fe arguit Sagnft-xxMi 4JB* dedicet *< 
cipfc ptoa.£rgo podas digere Debj fiteer 
t»e moti qepnerbetermnif pereat px 
terea boer Ononuda minas malam eft dige 
Ovn.xiii^j.nerui tcftknlotnm ca$ fi. et mi 
ansmain eft mots tpalisfetcnuut cande 
bfapietasix.Oilpiic^xxiU.q.itii.moraant 
tKerdocia tempotalis ergo pdigenda.t^tcci 
pnasaetn caritatis eft ^qubpdmd Otlt> 
git De^ic^i J.pximoe 7 .c.,ptnde 7.c.ciri 
taeeftntmibi mdctnr ad boc nifi (accrdos 
digit {dntem ctcraam teneri nite 7 non 
fnamtpaicmnonoiligit^iicutl(iplam 7 
fic caritate arebitqdpbac.tlauitactcma 
Une cdpanttioncptcuilkui tam tempotak; 
ergoptedigendo uitam tempotalem m.uke 
cterne proximi ma to nu gis fe dil%it qnam 
ptoxinmm 7 flcrcnunct caritate aacuss. 

IbcteradladpKdigcnOum cftidao* 
psxliKtionaipmiaM aula (equitor fead 
rnottem Cacerdorismimu malam ieqnitiir 
$ ad mottem pueri lue harifmatc urgo pdi 
gendamomCticerdodsptobatnrmaiot nam 
becexregdainmotalinB Epiure cetcrin 
partesccterionbnt pindcitibaei magia 
fi ^icad a piciiiatnrbcadcoernmtiii.D^ 
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prcbotir minet .nam fidigaturlacaddtis 
ah» fcqautnr duo mab niddicct no» cta* 
at patri ut lupra dictum eft.i neglcct? cor 
animarum quod mortdr cftntin ancti fit 
traoccta*! quali, diodutcmpacdi^w 
mors temporalis facadods non jcqohurn! 
h fiiad malam (alicet temporalis mortis qd 
attenta qualitate actae ia k fine comparati 
oac minas mrinm cft mortc^xrpctua ergo i 
fcrtnb u m ut lupra. 7n contrarium aidea 
tnr textas qui loqatitur genaaOra concc, 
deado cnilibet (acnkntem fc ocftndendi i ea 
fimtcdfitiaafnffiatck.fi forioiuslcppal 
legaria. Coafirmttnr pe» iar» qoe dicant 
caritatem incipae t IdpbutX pades. Cde 
(andt. 1 ! aqnt 10Lpetido oc nrc inno, 
©oiutmprcjeutoentia brias queftion is i lb 
lationis dofocm cft examinare cafus indUx 
b ita coa. ntm fantufaa indubitari in tbema 
ttptopo(hu.£ccc fi ponamus 9 puap diti 
edsmbpciiaudmdkrcm baptiferi poftk. 
cftoep (KxrdbsdMtterctt (aeramenti coi 
lat.non cft dubium 9» faccrdosotbact pre, 
digere Uutem (uam.utoi ctiun pueruerififi 
ter mxOpoffct uiuere afqj ad expeditione pe 
ricnli 1 bocueriiumliter coaft*rct nonba^ 
berem queftioni dubia $ quo minus iteerdof 
tuberetprcdigacklutemliram occratioc* 
indocte excluderent contra bnne cafum. 
©i poneremus qucftbncm in aouko non an 
tem in fluite qni adultus (icct no lapiat bap* 
tifinum (luminis tamen occebat fi utram ba 
beat fidem cum baptifante ftuminis.3dbuc 
nonbaberemqndbonemdubiam ymmodi 
cerem ut (upra mceligcndam lalutcm lka„ 
doris.©ed qneftb ptoccdit in puero d quo 
couftatj morietur fine bapeiimate. ©iCu 
cados diucrtat teboe ptcbobilfta dubitare 
tnrin primo cafn ubi <05 teboc conftarct 
aicercmptctUgendammoatcm temporalem 
pauranpra inducta e (Udor paca que ha 
bcotnr vii.q 4 .f .bine in ua.cum nero Ipeci 

alita a contrario 1 quod ibi no^b. IU ubi 
tdnspieiacuBqoeritnrnececdcw nitapdc 
cRctutuofttfeiK exponere detofemot 
tipwipfautttJxc amxune procedunt in 
pmprio&cadotei parrocUano. 1 monent 
me rationes (apta * bocindocte .ubiantej 
foret dubiu m [w ctabfieoe meate nduhapqt 
nufivadenedidoni periculi 1 conflaret 
k morte ptdbitcrinifidiocrtcra. Sdbac 
aederem prcdlgnviim mortem ftcadotis 
cum in beatis non catis locis fit conice* 
tureXcootimnm.fJIud.lf. de ua-obli. 
(Manem probabit dnbium feret bine inde 
crederem ntfapra primo membro 1 bcede 
maMentobaptttnaria. Jn ccrpore autem 
ebrutui utra eftet gWaqoeclti.qooOlte 
rie ptnXt nmiLquc didt viaticum noodfc 
fermentum neccfthadB tone qneftb ti cft 
nmkumdabii.Scdilbglomon.e^nnmo 
aiii jjb.not contrarium udandis de trif 


•cth primagb.*t HagbuftfaTno de (a 
trament.no ttfaparu l rianburtuidttur 
tex 4 u.C 4 Mi 8 rinad.1 rmiCrt adboeboe 
bppop 4 oq» fit kcramltn ntctffitatls ad 
hieokam pdigtdimuham tempakmfa 
cadotis moneor cx boc qnia criaa) B qnb oe' 
cedat fine coepe chjifti Ubi per cum od ftent 
1 non contcmpfit no moritur ctemafr fient 
in baprifmatc.5ddreoinboc cafc odeoda* 
daentroes.sinductc. JdemdicerQia 
feramentopenitende quia etiam fine oaiu 
conltffionc occedens rixpamn nonfterit 
bbcoanirionis virtus Ealuatcnm ntno.be 
pc.diX 7 u fcima 1 in.f.ixs ita. Jdtmpa 
omnia biccrem in (aeramento unccois q>. 3 . 

CapJxtxvfi. 

fxtoqaero g nyvpi M tfftttffcff 
Ikeatfcfcrtx&dcrt fineficctia 
(BdadUaidcor^im ttei 
notudxttnoii trite nant»* 
ctat actum nofamtarium nifi de licitis W 
prdariqub fine licenda carctndic incUe. 
xXq.Lvoio.ic.i.c. non bicatia bc dat. 
qnonmdam i.cfi reUgfafirsli.ti.1 durdi 
gkUUs oe j>atrs. 3 t ifte actus bcfcnkjme* 
nit amero libotatis arbitrio qnii potdted 
amndleagonoopoteiltfincUccria pedari 
Ibretena mooacbascft mortnos mtido.xvi 
q.i.moaacbi t.cpiacnh ago fibi R cbputat 
acos tcnditcaadb c fcn fon c m w tc.^rete 
rea mooacbo intadkti fimt edam actos in 
MBn^ t pM cntff (ifK Hffittii pdatl ntb 
vouacpegrinarii fimite actus pqinraftq 
ti m d r a aj n contrariam vidctur.llam bc 
fcnfio co»p«fa U .poenit ex.natnratt Iftlctu 
nec reprobituTa kgc bWoa nec aitaa ago 
UcamonacbocumqnantaaadMturaicsac 
tnsolbadinsnaknonfitmoataia fidquu 
•dcuUkslifinmntinribaoJ affaris. ©oTo 
aedo 9» fi mosebas fine picUbmoecis poffit 
k defcndac t tkeria prdati fai petere poRk 
ipimn petere debtt boc bn» indnctnnd 
pimaptej. ©inautejd poillt licendi pb 
ripetac quia noneftprefcnai quia ptcMln; 
cft b mora tone poterit fine licentia prelati 
ZDooeor ex boc «p ifte actas eft inrc natura 
U inductos quem prdatns non poRcttocalix 
ta fine atifa itediccre pmmo forte nec pa^ 
cumubocbduxeritnec b bis fabdirite 
nentnrprdatolno.lkattutalita‘1 finecau 
ia intadicact dbnrn n potam monet me gL 
que cft ineo, non dicatis. xiu)X Uim 
qaerir iigbjmlktat mooacbo demofinam 
boae pauperi fune moriendnili fabieniaf 
d fu» licitis prdati 1 tenet q> fk.lUj boc 
cabncceifitatis Cenetur, ©i ago pddere 
poteft dtauis uite pa actam aUaa foiitnj 
n quanto magbpnidae poterit uitcbep 
netum flbi a nataraUbos inikiQ R nideo qre 
ymmu ilirir lajiuiundaa ia fiimade ncgjccv 
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Mafcf.fcdqaarfear circa tee^fidite 
WdberjipfcaMnadioaCKcrcdebj qaktSc 
Ipfctf oh^ bombi fed deo .vili. di. qno 
fare. frondent 9» durit tomjnns b b.b. c 
cbrttocoitaiboaeftBttcIericomu tape 
nnttnacoL 

CopJxxxvfi. 

£ptimo qnerfcnr nanqnU fao 
liceat fic fc defendere dat inffa 
toafainUaretnrcpnoa. Ha* 
actnaferaotom ptondTbaberf 
atXferaas.C.ce rd uen.i .Lafe artiaJf* 
K .1.(1 g o to wM bo ni .f.iurtam.ff.ct 

•cqnbubpot, 7naatrMrbmnUeaur.nl 
bodk mcwfcnmmn non cft ia potcftate t® 
mbooaa ntXLffjtsbfe qrf fant fui ad dic. 
bria. Confirmator nam actae naturales 
aoapottft tomtnuef totaliter interdicere 
fenaoperqnotambterdictioncmfenmspc 
nat ntJ.iJopta ptoxilT.©o.utfapM jk. 
Oictumcftixmonacbo. fronderi qtW 
at loqntar ponas mens-dicendo 9 » cade 5 
diftbaiobicOariabet que Ostadtfupta 
ia aMnadnup conacniant adioaiccn fecd 
dambar fojjcnm fandos, f.licrnum in fi-lf 
fiar.pejiUt 7moJn ca^nm olim ce pttt. 
nide brJnJ.Lff.« fbp.fen»tnm iinJ.fi 
liber faga» eode.tL 

Ca.lxxxvtiL 

Dano qacritar niigd His qooa 
licitam cft occidere impone ot> 
pote bannids. ce quibas ar.dK. 
ponant leges. munkiptlea 9 ia 
poac offendi poiTnnt at Ikitnm fit fe defende 
renidetor «p noturam fi a ptiaato faftc infc 
ratnrniolcndanon licet k defendere utJ» 
UiLff.anJ.scqsiL 3 tbkiulh infertur. q* 
lege antotifante at. Liuftc.fi. de acquiren. 
pof. Confirmatur Qqiolentis infergtara 
publica perfera non liat fe Oefrndertif.De 
faturJ Jnfariarum.f.Lff.de rcfuenJ.qui re 
ftitnere rLq.ih.qai rcfiftit. 3 t ifte bic gerit 
ateem pablia perfaoe.Tlam lex fecit iplum 
miniftnim permittendo ptfaoto ipfum poni 
ie£tOebocpotcft lex dare iurifdictioncj 
prinatont.Li qub.fi.de iur-o.lodi.i in.c. 
Lne ptebri nlcca fba» ubi naxrgo hferf boic 
non licere defendere. Jn contrarium ni., 
detur g> bic eftprfnatuspmmoi G fetet po 
Hici pafcra apparet intuite itari uiobodi 
cum-inftratur inrfe ordine non (eruato r fic 
contra iuftidam cudine attento, utJ.ptela^ 
tam.C.de (ententiie i.ca quoniam de pao 
bat. ©o.pm ponderandum uerba legis' 
Itam aliquando lex permittit aliquid quod 
nollo iure psobibetur xxLq.L bac ratione* 
Sliquando lex permittit aliquid contra con 
ftitutionabamanas ut contrahere matrimo 


■im fa QMftD&ftdi 
Zerdomodolcx pcnaktfc toOcraado nfi 
9 fecit actum af 8bdtaa.fcd actam Oid 

tex.inxAcakp ULdL Ilam conancdratea 
ornes ia nocte toariake earab ptbsftuo 
paaaaor.i dUkccKfcnaittLL non pani 

vi ) -f w ici ■Manoincn % mnomBiKK 
K (KIMiuiuklo BtKTUM BC B PD wDOM 

ddbMxxxaLqXfiqdacacrb 1 tamen ad 
alariam n 5 eftjidtd p legi fic emittet* % 
actu manem lino pera remittitor. feto. 
foflpofitofitlcxpaittattolkraado i pcal 
reanttcnJs acta manita 8Ucfto ppter odU 
bsnfati tunc crederem hlnitolketc fcbefe 
tmwcbabentarticuinmcddadantbpa 
riTataJSb aatem lex paritteret poterit fc. 
dendo actam Pe flidtoHcitn* tanebcaa 
1 ifti modipmirficnifl noqw ^o.i ii . O i^a atf 
Butem lex. 50. Mfcraqood bixkbar.i 
baLin.LatibnbeiaftLi lureinJ^ot. £t 
pondera qabo(detar$ poffit fcadkaden 
qobnonjnffuntd tolli qnefait iurfa infia 
fed ocfawo eft (uria aSUa deqaftajalb fi re 
iodi.oe boc uide lar.in.LBxrtu8.fi oe in ino 
nocan.quefequburtt0oaidetocjn.ccaj 
bter.ee «xcqjt.nideqnedirfc br.b.Lte 
papillo in.f 4 .fi jropia no.i bar.b.Lli fide 
inffa.f.fi neaftaiaJf^ai fttifdaxqgaa. ui 
Oc t>oc.uuc.t>flecti except. 

CapJc. 

Jrcaqabtam vj contra qnoa 
competat boc ptkulare bcUam 
eft uidcadnm ara qfi qneriru* 
Oe pluribus. £tptbio queritur 
in Udtum fitalicui refiftere contra bpioiej 
faum 1 gb.inJ.otibn.ff.oe iaftti ture dic 
q> non p.lu)ui reftitaereJf.Oe ni nea. i JU 
irdnriarnm.f .i.ff.Oe biuriis {ibat tcxJu^. 
quircfiftit.xi.q.iiL £90npncredo<pgL 
fimprr okat fm fed aredo diftbgaeodn aac 
conftatiptnbfteagitantconfat q>iufte 
aatdabitlter. f^mociTu credo refiftea 
dum atJ.pbtttnm.C.de utre fifcLi JLdeao^ 
tnm*Ctf metaJLx. £tboc maxime caafi^ 
quid ex cfiidumtonmagitodipfcfifpatla 
Secando cafa non cft rcfiftendam ntJupd 
reftttnerc.fi.drd nen.i.Lbiariaram.f.u 
fi.de iniur.Iertio afu non eft refiftakbm 
nifi fit tale factum qd non poffit poft tempnf 
refttnrari nam taliotocto pto intectis baberi 
non pofTnnt nt.Lb bcflo.f.hcto4f.d cipt* 
Tlamin taUbn8.LmUbensappdlariitedUi 
nittaam permittit appellari «.Lantc ftk ti 
pas.ff.quotnmappe.nonreci. tnponde* 
ra qaod dixit bnr.in J.at vim inJi.cotT.de 
laftida i iure 1 tt bd.uide notata b.Lfbi 
bitum.C.diurefiict.li.x.ilii bar.videqd 
fapienter locutus eft Cji.b.LLC. unde vi. 
vUe3oDoc.in.cJiqadodofiLdcU.7nnoc 
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fnxdlccto de fcn erco.U.tlgLfai.c^)t Bif 
dcclf5dckridtno.in.Lqm.Cdeappcf. 

Capto Irrrr. 

£amdo qwrit'gl.in.d.Lat nim 
qnUfifakkxtot poteftas aliqd 
iniaftc agatlfcfpondet IDar. 

9 non efttefiftendnm pXinife 
rinrum.fj.lf.oe iare iuran. ©jconoenit 
migratum Durante officio fi cft Oeminojfe’ 
udfinitocffidolieftoe maior1biiB«C4f.de 
tuJi.Lfi pars Irarum i.LHi4f.qooD me.cs. 

*banc£|o.aonpatootrMiin facto in rc 
parabiiiponc 9 >tndcrinaadatmcQt occt 
Dat i eft ce maioribus. nunqoid crpcctmu 
dum Irtonec finiatur officium odit cft de 
minoribus debet «peccari »oec pouigatot 
qnerda ceaam ptefidk afafit qt talia facta at 
px diri in.UohdIo.f.factc ce cape* 

Ca.lxxrri. 

£rdo queritur nunqoid licta* 
fit filio contra patrem, uidetar 
9 aoniptoptcrtns patrie pote, 
fUtis-C.de patria petef. per to 
tam. Confinnatnr nam non liat IfibcS. 
trafccrgoncccontrapatrcmcum cenfcan 
faranaporfena.C.dcinpn.i at fabftilri. 
tnf&dcinatiiftijm.f.dqui.C Je agri.i 
ceaXcan fornos tn aac.de iane iaramamo. 
picftifX 3n contrariam ufcktnr.Tlam 
KctwfcnfiopernenitaiarcnatarriiHtpNu . 
tntnm eftJJn terdo mcmbto pbtdpali nec 
alkpu fage rqnobatnm at fai dcdoctu; ergo 
patris potcftatis iarc ebrii intacta fitod hu 
filio competens non.tolltecnmiura natura, 
Ua chritas non tollantnr inftl de iarc nata 
rali gcn.i cLf.naturalia.^.di.ius naturale 
©olorio dico 9 Ii patri aliquid agat eoo 
tra filiam couigendo in bis qnc permittunt 
abirepitriepotcftatia ncncraocndocpA 
liceat filio fc ocfinocrct qt i boc ins dnik 9 
ionrit patriam poteliatcm limitat fae nata 
rale quod fieri poceft ut.6. dednctnm i.fia 
aatem pator aliquid agat contra filium er* 
cedendo fibi conaris er ime pitrie potdta, 
tfe.tonccrederemlidtnmctfc defindere* 

£t bec paoadant in filio degente in potefts 
tc pitrfejn cmancipataaatcm. minoj c qo 
ad indoctam contrariam patet Uotioper 
umdicta. tuponderaquoddixitbar.U 
nt nbn de {nAXe iurc.qni udetor condndc 
rcqnod pater ncrbcrano filiom nel oominns 
ternam paefumkor facere non animo in fari 
di kd ammo conrigendu£t ideo ptefumi t u r 
ncrtxrario licita.ideo non cft licitam rcflfte 
reae ©cdqocftio cft quando cffct in Ud 
ta t (aoUfinata tone apptobo diftinctionem 
paofia md i portet allcguri ilad qood fert» 
tar in ar4nxritofabieetnarcaji.fi pater 


non Met fffiambi fidam . 09 ) flba eam 
non habebit ia patrem. 

Copto rcii. 

Qartoqaero nunquid monacho 
boc liceat cotra abbate mdctnr 
q> non.tla 5 monacbns uret vi 
(natione nohmratis finelicetia 
abbatia fai.rii.qXnoIo i.c.non OtcatisOe 
ftatn.monn.cam ad monafterimn.©cd jftr 
actos pocnit er 3 mpionoiuntatbsa portet 
ndle.ttccbic intcrnenklicctfa piati pmmo 
taciti facta contradictio qnc plueopatnr $ 
<ft»dis.fi.Kcdfacdicto.I.&tamcn.f.d qti 
ff.oc kgLLce qufas in fur tppd.c.ad audi 
enriim 1 .cot noftrom i.c.oilecri. Con 
firmator Tlam monadms momms cft modo 
jevi.qXmonacbi i.cp!acuit t atit. fngrerii 
CtK fac.fancecck.ergo fibi nan competit 
actus oefinfionis nite mndanc. 3 n confrio; 
apparet .Ham ifbe actos pnenit er tare nali 
Mna lege pofctiua repedato luet modifkato 
ergo ro Denegata* monaebo qai licj fit moa 
tmmcbriitaininribnsfbpttairatis. ©oTo 
fi pxlatus contra monadium aliqaid attep, 
tat oc bis qne pmittantor a iarc coi ia coox 
rigendo ifinriibus uder conftitutionfaus 
mdinis tanc monaebo non Beet rcfiftere jm» 
mo nec l»c cafn aadktar appdkna at de ap 
pdkt.com fpiUi.ccam pwne. ©tante; 
ptdatns aliquid attcpttt contra monaebd 
in bis qm non pertineat ad offioanlaam 
furencIconftnrionlinsniodifkatBni tanc 
licet (e defindere maxime in bfe qnc poopter 
moiampiriadam ingerant ntpooefi abbas 
monadmm bmaderet nt ipfom «bito occide 
ret quid miri cum etiam monadmm liceat 
abbitem unpetere accn&ndo fi ah quid cotra 
debitum agit nt.c er pte de iccufat. i.c 
cumoiim^. tt. 

Cap.rdii. 

Uinto queritur nonqoid boc Ike 
at farno contra dominii appitet 
9 > non cum potcftas fit domini 
contra (enmm ut.U4f.de bis g 
funt fui nel alie iuris. Co n fi r mato r , tlam 
fetous tenetur dominum piefitontem inoarc 
aT punitor otXfiqo» in grani adfilT.crgo 
ipfom impugnare non poterit ut .c. vnode 
natis er fib-ven.! .c conquercnte de refti. 
ipolt.ff.fi ferob? ven.l.siria84f.(k condLin 
de.t.frater a fratrt .rrvi -di.wa tm .rxv. 
di.critra.rvuq.i.fiiacftcr.ff. de fidcioU. 
tntot4fJcadmi.tn.l^|uoticns. Jnconc 
rinm apparet, tlam bodkrcftrkta cft po 
teftas domfaioram In fnos.U.ff4> bis g funt 
(ni od sUe mf.tlam bodie non babent pitcC. 
tatem trucidandi nec acriter cosaffligedi 
ergo, ©oiationtdktmneftdemonadm 
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(ito irinae diquiO attemptet contra fcnm* 
bifaitoa permittant non licet fer*» (ede 
fcndert.1tan in hoc Umitanter adosa faarc 
murali pioaenknteaafaB* pofittaotobS 
tepoteftittmdiioaanfaftnioa. &iim 
ttm attemptet aliqnM «tar» $ «fare pmiu 
fam cfbtnnc fca» q» in bfc K<S fcnd nfi fiat 
cogniti quoad naturales qoaliscft Ifte.t 
bcc Mmmtnr confimfles qneftiooes. 1M 
qiridmttbcontrtj®nrinn*.nfiqiriddifcl 
ptrio contra amgiftram.nriqaU militi eoa, 
trapNpofitan.nriqnUiHO 0 ri contramarL 

tnrnantomelbiadoamibinntBrmRatt^ 

tttur qaod bepcrmktknon Ike fc defende 
le.Sinantem dtr» i contra taris debita; 
tone (ecaaot fapta plene tactam eft. £a 
UabMittrhferturaatni qwoexrcgnta 
tapra dicta potfmtqtaea farihrite UaL 

CapTmxdBL 

frcafextam cftaUeadantsp 
Qbosliaat. 6t primo dreap 
forne p»qo& fit licitai pone 
ia driritmmn p«o defode ari ip-* 
flaaboc petat texJnJLatBbri.ff.BC ndfa. 
i farcJ£tJi.fidmaideain aiar.iXiB 

lf4d4jqBfl.iJ.fckiitiw.fqai eam afr. 
vjLdarc in dc.LeebamfcL»aiBBqaero« 
ta pondera bic qoedUit ptomasmcaa 
iHcfeqjapk.fcIta6eamritoogiBxm* 
K fratre i aliis confamctls «.nambartho. 
taa^ fn.Lntnisi.ff.de tuftli iareto.W. 
coLMbdjrfdctpminam abbatem iacaJU 
K refti i (poUi xiLcoLutoe glojtfi •q.vbL 
mfonma.£taiOc?ano.iaca4l nerolfcn* 
tendis cxtoaanLaMc ibi Bombum abbates 
aliqaidpert ominw a b batewincapfcB.de 

riatcmtai boncftate clericorum ne tibi 
fit molefbnMiide obbar.in.Utatm.fIi ta 
tmfaMca94f.Bc infixe, tuto i affata, per 
eam ibLaide birtbo.in.L lex comeiia.lf.0e 
iniariie nide bal in. Lraptmcain. tLcoi-C* 
cecpLi derluUetoaiiimm in captato dL- 
lecto k fcnten cxcomanL Uso Horto in litt. 
coLCUde cp4nL*i WLln J.LC. nnde uLuL 
dcange.Lfinr^KtepttoeiaftLi bmeJbar 
ia4.fi qou in fcnifcntc4&dc fortia k. 

CapTm xcf. 

£primo qocro 2in liceat patri 
p»>(Uio expediendo para; dabit 
fine argnmeode dkendmn * fic 
Him pater filiam nt (dpfu; dii* 
g fc ar.t.ttqaidem.<f.* >K.£n»;npccr 
bdcppetaatarincanm.ff.oc ffigaLUbatotri 

in fi Jtbm qnia nm perlbna cadetur X. tc 
bnpo .1 diis toftU.fl.in afiwe tarefarm. 
amo. p 1 efti.inp 2 in.inftit 4 einntBiftip.fji 
qaem boc danan Ui contra.C4e fBfppre 


Cap.xori. 

Condoqnaritnr ItanqMdboc 
liceat amrfcopaxotc dara$ di 
*fk. Ham uriurie uxorie fca 
.uxori irrogata eft Alata marito 
i imnriep actio fibi competit urnas i fitiib 
ati.3tcmspad.fiponm 4f.oefauaribi 
marito lictam eft occidere afcam repertam 
nMtcrgntem cbbi mrwy-l-ftitrito^^T <ipt 
re qainto.ff4c sdnlt.i J. graccne .C-e. ti. 



||^ ii (c iii i (pii ai Mi)M iijfi*«iy jii ffkd 

at4.fi acro.fnec UcOc ( em xcoica t . 

CapT.xwiL 

11 liceat ,p fratre i affla cSum 
tfapntap.atajpfciogti alfiaper 
faobt notiCTiwctfe i gbthtld 
at afaa OfJKiafti.i bane tridt 
pottkmdfti gfffttfcf K m allegit *L iftf 
qaidemOf.* me.cfrt.Ln Jjam fcnam Jf. 
mandati. Slii noinnt tricere * p 'omtrib’ 
coniimctislkct* jfantfiCi liamfiquia 
inionatnrTticooiaDctoomnb» brinriari 
ifrgy ifcf ttito jp ^ Tl r ifit 

actio atJJcx coradisia ptiaJf. ©e briariia 
Confirmator nam ptxfoda raram licet 
nim ai rcpeUcrcJJ.faade ni i.LBLfcnm 
igfcarOf 4 * m i ai arma.i Ifcitaj cftaoUd 
afan ai repetiere |> Ocfcofc rerom amicos i 
conianttoeconaocarcc^oUdtnm eftamL 
eia Tconbmctie famate. £t fic emdadaat 
pm non coniaocto bdidinfte bcc Uccre. 

. t>ecoptnio confirmari nidetnr.Tlambo 
mo boadni officiam debet4tJ.cnm firana. 
ff.de de fenasexpea-ergocx iHocffkioiima 
rtlkct. ConfirnmtarperJ.adfcoa.Cde 
appelbumclins per.Lnon tmjf. de appcUti 
am extraneos pto condempnato in aimiaa 
Uappeliat etiam ipionojcmegnobatarperJ 
ih.Cdt-libe.ca. Domfama7a4at.iii/.aC 
nim oBtinguit bone modnmBntego at ego 
fine martdato imnriati nolo defendere fariari 
atnm per,niaminris-i poliam non anttmfc 
cti i (ic intdligritnr kges flati allegate adi 
tosfltm n4.iCc.de Ux.ct.it nolo bodfa 
«ere non at ego fcd midmte infaoiat» n tnc 
poffom etiam ptriw facti atXibfCBsigfc 
ff.Oe irin ai arma. Stiti dtitingotiC aatfitt 
erane in comfciam brinriam pafiinpoffaC 
tanc 4 ppirifare Muriam gfane daa filidtK tr 
cfa» qnod no.LJtem apod Iabeonem.f M ga 
mrgincmif.ocininrisarnoaBtttnet glo< 
(ndiftinctt in JJ.Caade ni abi CpnP fame 
opinionem recitat in«ite|Knrtima4ftfcoc* 
Slii at 7a.oc re.oicant faidttacte * iket« 
£t ratio Ham aegoda mn pofimm famari p 
aliam at.Li4f.0eneg.geft. tDabofeitiaa 
n piotmimauipoterfccBpfcoertbaa^fcrif 


Digitized by v^ooQie 



421 


ttJ.ffcima*C.te hcrobnctcdcnlFat pso 
cata J.graccus.C.tl adult.6i dicas ibi tait 
filias Unit pcr.LUbcr bomo.ff.ad.1. tcqaif. 

tlon obfbtJ.cufandas.ff. de ni i ai «r. 
ITamibiex interoalloootak $nonIkni<(5 
etinnperfe. Itat obibcfmaQ.Lut vim 
ff.de iaftLn fare nbi dicit ob tutelam tai a* 
poris tUUet pXil Nas 4f. dc fcrau cqw. 
■foanc opinionem uidetor (equi Cp.faJ.iC. 
vodcvibqdegntcpcnftiine. JnbfeM 
n tsntoram crederem ponderandum 93 mix 
tim ternam qbem de coninncrfe 1 exnete 9 
queri poteft.Su liceat contacto utlcfnco 
aUataufaUntlamui repellere ttcut liaret 
jpptiam quoad tutamddpeni imguteritatte 
Uitcricnanclbfcuuboccaiu ocddcns net 
mutilans.potcftctfemqueri bcotrfalqsan 
licitum Iit ut non incidant aliam pecuniam 
legis nd canonis. Scdqucramustxprio 
dicocabmiackmc.fi fcrimsec ixmicUb 
Ium cuitst penum (negularitatis. fi boctad 
atfcfpfomtantnmmodoofodcnda nosau 
temalinmctiompatremucUUum boc pio., 
btt tex.dkeU8.3dan ccafcmasoc fffeg mos 
tem aliter non ufienseuaOcrtfimm interit 
dcudmutilanein safbccmloquitur tafuo 
noo autem de inuilmc aketiusJxc fci etiam 
nota gbJupcr uerbo tam. £t boc csfo re> 
poto planum. Sin autem qucramus anli 
ceat ut mtcnor aUf pene legaleuud candU 
a 1 tunc diftfafpK aut fetatur oe pena ex 
comuskatfa»te.SSiboc eam pcrcnciatckri 
cum alteri» ulaUntiam ai rtpdlando.tnnc 
dico cum 3nnou<p fi defendat patrem mran 
umm fltfam ud Umi cudit penarii egeo* 
mneatiouis allegat tpfcJ-iftl gdcm.ff.quod 
mc.ca.i Jege.i.f.(i uir4f. ad filT. £tcft 
rd dUjcrentk inter boae cafor1 ptecedctt 
Huu irreguUritcr contrahitur ctiaj fine do 
Io ut eftuidcrcb indice taftc occidi midate 
LSi qui in aliquo fed inexcdicatdc in ilb$ 
caiUamrcquirWdiabotiainltigatiout.c 
fi quis tadente rviLq.iiii. 3n extraneis 
autem non cuadit oenam tfUnsomotato etia; 
I nuGesmaudato iniarari boc fcdlfct. 2ut 
loquimur de dii pena ptaslind pecuniaria 
7 tunc diftingne.But aofcntcs vim repcUer 
a ufakntfigtffeita: contacti ettcxtrand 
ineoajncdsdicntingb.inJ.ntuim biufti. 
1 iara etiam limitando pJ.fa priaatis.ff.de 
fadi.7 JJcx coi4f.de Muriis tn prin. Sut 
loquimur de egacfei tueant fit extranei c* 
ranr flqmrnl ji rnwiirim ninlmllai parti t 
ane kcct itJm 3tc« apod Ubco nc B u ^J 
quia 'igfaem.ff.de infariteJfat noa erant 6 
putati mcomittaai tuncaat uoinemnt ex 
■twuaflo repdlcR 7 no pit uti ai fcndu5 
si i vi arma qa nec fafc fic paopriaj xu 
pellere pclfa 7 boc drttnia tacti D ctanfem 
autem uiris etiam poflent ex fattemafio tace 
1* aH iara boc permiMnt utlnd tm de apel 
i<U 0 bb.ca.1 i.a <fi t oe j G b appd.7 pboc 


kh pp ffff utram Q(iTwuiW.fafflfr.liufffi|ai 
tidt^fadiftinctcBcfaifi taris tacere pfft. 
Catas iu quibus ter tio non licet accdcm fica 
nccabdomm monere oointarferam pado 
toUe exemptam regulanttr in priuarisodic^ 
tfe.Sk ergo (otajta tara pmktunt.Sfa 
ancem noluit incotbkri repetiere nic oiftlg 
ierunt cum femino Jacouant uocantur per 
nkleutiam paffum t tunc lkct. 1b$Ua 
nteicntiampeflbaduocarc amicos p&fcnm 
rcrom at lUfi.f an igtar.ff.tK m 1 niar. 
ergo p 6e*nft gfas qae ppoukrtt ut.t£/ 
cnas.Cbe fecCutcccdejutuon Sdnou- 
caatur 1 tunc litcttcx.cft in.ct>ikcto Oe 
^xxcoJi.^ri.p boc taebt .xxib^)diL non 
tatrtudtTx.|ntitudo Otfentcmcxcok. 
qumite tacfetud.fe.iii.Cbconucr.i mer 
cuEt & in boc endo'tam opinfend opL?a* 
dera^cxeftln.cdtacto.Hidkittttcx* 
TlamciinlkrttcoftbctfaoiActeo adpxio 
$ rgefleoda jpgae inferia tau Igtiri aaxflid 

Capta xcafiL 

Chrtoqoerittkqnfenbfitqnnn 
occidi niti tauct ipfam on tenen 
tnr ipfaj taure .utoetur fic per 
Unccure4F^e0be.sgDO. C5 
firmatur boc cx oiHdoqnod ccbetbcmobo, 
mini utJ.fi fenum.ff Jbc fcrufecnx». 

Txc cdfirmmur.Tlam erro» cui ft rcftfiltur 
uoptobnri nidet IxxxbLdUrrot t cn.c 5 fcu 
tinnca.quodcnim 3n contrarium nide 
tur.llM licitum eft «Ucni pxdam recipere 
ut metum Bbtu «teri extutut.ffu)Uod me. 
ca.l.mctum.€.fidUcct. Cootarmatorno; 
tocafibusquDuldamboccftfe&$ quistu 
neatur alium fic tuuare ut.(f^dfiirJ.LfJ»c 
autem i.Ul.C^o ttcrgo contrarium i* co 
mune.ff.odminU.i.i.Uuoin fignlart.ff.ti 
kgfeuagfe.txnct q»fanare tenetur noboil 
ba&rcguU noo cnlps.de regulfe iurfe.TUc 
obfbt a> debet bomo bominl qt debtt fine pe 
rkub U utXbabet.ff.de ope. liberto. 7.U 
nepos procufe.ff.oe mrbo.figni. Cupon.- 
dera es que fepfcntar loquutns eft bar. ui n 
gnscnta> de reg.farfe 1 tnr.inXL^.fid fi l 
ff.ad Btaaqge.in.fJur^ueciept». ff.de hu> 
Uti tare. nide ca.quinte Oc fcn. cxcoub. 
abb.lcaJJeoffi.delc.in ii coLinfimfli nide 
^oJn (Uxtrefafi-nide ca. negligcrc h.q« 
vii.com glo.cnm ca.fcq.oidc pcjndn.fa.Ci 
iJcconft(Ji.YU»r.b.Lnt fam in pemlt. 
caUetaffii fare, 

CapTmxcvtai. 


Cfinto qneritor'debusqri tenb 
tmr aESa ofeknriam pio pultare. 
1 cka boc querif de ptaribus. 
£t primo de nablio i non i da 


bfemqt tenettrinuan nomtaumaT^rdit 

d 
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totoiutbiufibwfeudonunquefirftpri^ 
cuG} ami.fca.caq>jima autem 'd f.itcmg 
tomiaumi.f.lcq. 

CapTm c» 

£amdo queritur tffenio^t <p 
teneatur tonare tombw; e tex. 
in.Lptbna. fJxc autem, flad 
fiUX-eoXultima. 

CapTmcJ 

£rcio queritur tf milite ig>tdl 
atur innare pxpofitu belli Cipo 
tefl^lias capite pamtnr^H Oex< 
in.Lomne odictiQ.ff. oc rc mi. 
iXiiLf.fLeo^Lff. 

Captae fi. 

Chrto qoentur udaP aU$ te# 
minum inuabn ex parte una.t 
patrem ex alia uterqt pariter eft 
in mottis periculo nifi umetur, 
nec taarcpotcft.nifi alterum quem imubit 
patrem an «ominumglo.que eft xxiM-Y. 
ce forrai dirit q> nafallus tenetor tunareno 
minum contra ffiium pjcpiium inducit a (I 
Uno tenetur patri ture nature. ©ed nauli* 
Bomino mnculo iuramenti utmuTuieaquc 
Aut ptbna cauta bene amit.capitulo quinto, 
no. £tfecundumbocfbtet oeciiaqudUo 
qa teneretur iuuare «ominum cui pluoaftri 
griur. Jnbacqueftionc dicerem contra, 
rinm et moucot ex boc. ttam filius tenetur 
patriex umento natoraliex quo ab eo pnjge 
nitua tenetur t uinenio duili qi tubcb» po 
tcftatepatriaXIalallus autem oominotenc 
tur mnculo ciuili tantam ut pxdicto capita 
looefama xxiii-Queftioncquinta.Sj duo 
uincula umeant unum in euc.tc confagu.n 
uteri firatribao in ptiepio ergo confirmatur 
ratione pitotitarisobligitionis. Ham piius 
cftninculam paternum ninculo oominico. 
ergo primo ipTum fnuarc*tenctur utXporiot 
nXquibalncnm.ff.quLpo.in pi.ba.Confir. 
matur riuramentu pteftitu ualallo.itelligitur 
laluouincuIopKcedcnti naius alteri quefi^ 
tum no tollitur per Ceaidam obligatione ut 
dicta.Lq balncu i.Lpotioj.Cdnrmatur per 
ca.peticio tx iurc inran-na iurado driobip; 
maido no intdligitur iorafle.’©ic quornin* 
tapfam iuaet §> comimi qi Ixc pita caritas. 
ut.Lpjefe6.Cde ferul ©ed pater c cade p 
(ima cu fiUo inrtffktione ut.Lultuna cii eoo 
cordaa.Cde impu.1 aT (ubftucrfjo. 

CapTm ciii. 

Uinto queritur pone cleric’epj 
tuo nidet in uatum ex una purre 
pane ex alia otoq? pariter c in 


moitia pfcnto nifi tunec nec inner poterit ni 
fi altera que iouabit epiun pa.cardxfli.Lc. 
granem de excef.piela.argait nterqn pat 

ifa ponitur pius altringuntur patribus Ij^ali 
bos §> carnalibus p bac focir.c-ii. de traflt. 

©i fila opi-eft 'fa foiuta cftquefbo.©ed 
tamen in bac queftioae credo at.o.peinaq 
Induco capi tnlnm Ide poihL Tlamii 
didt ttx^> (i poftulaaer it contra ccdefeuu 
•r non pmfuis perdit beneficium ergo acoo. 
tranisp falapofict. Inducocpctitio de 
iure inranJndnccndo ut&pxima qudtione 
induxi fit fkunt moriuaJ^xmia qucftioe 
inducta n gloiin cailpietarum.xxx. queftfoe 
iiUnper dbo multouigie tenet 9 in cxttbiri 
onetcmpoaUummagid tenentur patnear^ 
njUqamfptrituali. IncxUbirioncautej 
reucrcnde ccontraddem no gfawtxJLcJ 
faciaat que noJxxxnLoLne faris i capita. 

k> aqjf Cro fMW rlfl- r fl. 

Capta diri. 

Ou uifum cftiupta bx membro 
3n i p gb 1 piois licept boc bd 
Ium indkcre.llanc autem iubTc 
quenter queritur an n pw rcbuf 
tefcndeudie fidtnm crino fit boc bellii indi. 
ccrc.£t efrea boc queritur tepluribas.£t 
primo p rebastnfteporieflia.fr tebis non 
eft Dubium tex.e inXLCnnde iripbat io.l 
fiLjf.fi q u is au t em ^.cam igitur af cft.ff.te 
uiiuiarma.ix^Umtertftitu 4 »lL Xn 
pondera q> dixit bsr.uU.ot nim de iufU.i 
iurc io.iri.coir^de.djbtun^Jignifica(Li. 
e4.ri.de bomki.In prin. i tidem u quarto 
< 0(40 fluide bar.inXfiL$.cum igri.ff 4 > ai 
y uiarma 4 iidc 4 LaM>.in.collm de reftUpo 
Ii io.fi.coT.T fn.xi.coric .1 biXiiri.ff.id.! 
aquiliam uide.d 4 ri)b.in.c.furcepimu 8 de bo. 
mkLi.d.abb.inxXdc mtaibo. dericoje 
in.ii.cor.bar.inXunX.corX.undeHu. 

Cap.cv. 

£ eundo queritar Bn.prcb’» 
iufte poffcflisboclireatglo.inX 
i.Conde ui boc tractati uidet 
non a ptrario fenfu illius tcx. 
q. eft nriidnm argmnentumXLf. boam rei 
deoff.eiu 8 i.c.uef decooutrilcooiugisi 
c.boipicio(um xriLdiflL 3n contrarium 
uidetptex.lLlf.quiuLff.deun uiarma. 
iXcum fmutou.ri.tXii aantxccpdooe 
f.pedius.ff.q> me.ci.©orofibaclq^appt 
renri contrariotute £o.in diaa.Li.dat pto 
rea foToes. tbrimacp ibi fubiudit maxime i 
tiic ccfitt contrarimn quis etiam p>oukk4 
porictfionc Uat.©catdo 9 i iangarur painci 
prinU^nm fi.nt dicat roe beet, ©ed tunc 
obftatq>dicit lex in medio fine uicio. tertio 
t iufte poriiderikmperlicrt ©cdukioit 
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pollicknti non licet (bnpo.TUm (i txMnim» 
faKontincatiacnfctnoalicKuidofepodcfe 
ri fibi refifterc nt.Uii.f.cum fgtorJfJtni 
i m armi. Quarto «ponendo ratione.t 
non ui no claro no precario, i boc n6 placet 
glo.©ed bac raJequitur etiam manti ad 
cora qui uult propnUare ut fiWotaina infera 
tnr ab co a quo uidolb potfidet.licet in c&u 
tinenti no autem ex intcmllo. .©i aut ab 
alio uiciofe potfideat tunc quam!** liceat 1 
boc cft quod dicit ttx.q> aonerfua ertraoe# 
oe uiciofa potfctfio psoOcft-ff. G ferui ucni.lo 
d aspos.fcorapetit.bic uiOttra fcntire i« 
coxlamdcftinum porietfoJtm licito; Ut mibi 
oppilare fi a me ctan potfideat qt damdcAi 
naportertfaeftuicWidttf.de acquixapotf. 
Lcnmqois. tbrobatopi.6dtJJi (crura 
ff.i cum coJuncopLnuktur ftadre globm. 
ffjtd^otiXLf.iiitcrdictu5.3n medio mag 
ac igitir nectam» nolo& bfWttnc. 
tar craunrMm.cn j lege tae «perietur can 
tum q> daaufcftiraa» porfdfexm liceat mi>i 
expetere. brimo dicit lex uun ui rqxUo 
re liem ©ed qui dam ingreditur no infert 
uim cum differant damdettinao ciamdcftia 
*i .moienta nt.l.dam podtdone.$. ad iradiao 
ff.ee acquiroipof. 3np»cario autem pol 
Mox ptocnkrct i procedere pollet opinio, 
ia-poft Denegatam rd$tutfaocm. 11 am tunc 
enim «detur ipofiarc cotinam nt naiu.l.ui 
cu.C-Kecqdren.potf. Jnhacopi-uarie 
tate crederem fecundam b-gb-ftueuemn. 
quam etiam (equitur pe.oe bella ptica in dea 
l.i.eam tam» fle amptiand eJ Iat ergo ubtef 
oim propoliav iufte potfideo aut ifiioftt.fci 
iuftc.flat nolo in continenti i cum modera 
mine in culpate turele i potfiem ut dtcta-li. 
f oim iu.tf.tr uii uiar.flutexisstcmi 
i tunc non potfam ut in.ffi quia autem 4 . 
ei igitur K uti ai arma. Secundo feSL* 
cet infafte potficxo.flut potfideo i iufte a te 
comtra quem uoio uim pwputtirtuut ab afo 
fia u.tanc aut ut aut pifcarioaut dam.fi id 
tunc aut fatim taenia ut recuperes i non Ii 
cctmMrtiftettifk int«%3»r .Upruna 
a contrario (cnfu. Unde ui i ui lege prima. 
£t ite cft falfcctne intellectus fllmaff 
bene poderet ana ai allegaris in contrarii 
©in autem ueniocx intenuUo non licet re* 
cuperare auctoritate pnptajmuno inddercf 
tn penam .Ui qnfe (n t natam .C-unde ui.£t 
intHigecrintcrnailontno.glodfJicaii ni 
tr.l.ui.f cum igitur, ©in tutem no pol 
fideo ui fcd precario tnoc poft Kncgatam re 
(titutiononlkknm cft tibi in continenti m$ 
uirepellere nec licet nubi refiftenc. Tlam ne 
gutdo utJEoa fpolinrc BtJ.uicia.C.K aegre. 
po.£t tunc procedit q> abnui rcpcQcrelico 
«tante autem Kncgatam non procederet, 
liat porta reuocarc precarium ut.Lcum pre 
oriam ff.oc precaria. ©in auccmpom* 
deo cUmdcftine • k.i tunc qoicqoid dicit 


glo-but-LCunde uLCredo tamen dtroo^p 
non (it licitum tibi me rcpdkrc fcd Itccc tL 
bi ingrcdi .1 (t te n5 adtatfnro i tme (it nb 
lentia nt.Ldam.$.qui ad nundinaatfjd ac 
qdren.poT.1 tunc procederet 9 > uim» re# 
pdlcre licet, ©in autem non potfideo ul 
dofcatcfcda terdo.timcbc$mibi contra 
tcquandotiqruiokntemudbi ubientiamin 
fcnre uimui repellere utXMdnte .f g* B 
aduerfns.ff.ei quLcadn poCo. 'boctixi 
faluo iudicio i tot itantommfupcr boc dn 
bb difpntantium bbidendo dkto qnoniaKg 
correctionfcs j 4itatcm pquirentibea. Ia 
pondera ea que pxdicat bar.in.UX. \ndc 
ni i altt doc-ibt mtmttnr aliquid exprimere 


CapC.ciU 

£rtb queritar nimaircpdbt 
circa reo bao.©t titingat nim 
rapcUcutem occidere ud mutila 
re uhn inferentem cuitct penam 
(rreguIaritatiojEtpimo nbibocfedatcnm 
moderamine inculpate tutele 9 >queftio pce 
dataTnonpcederetqutftio. £tnfaktnrq> 
entter. Tlampdefenlaperfoneenitati pe 
nam diam 1 alios i in dan.fi furioiue de bo 
mi.crgopto defenia reru 5 probatur piicqntia 
Ilam inra pmittauk ubn uirepellere partti 
cantperkmamrebnoquiantroqr cafa licet 
nc.Li.Cdde uiiJ.i.ji.utm niJ.de ni i ni 
r.i.L(ciaj.|4 ti afrif jdXagt. rfn ?triu 
fecit doi dcm.(i fariolusti bomki. Dam 

ih textuaibricte loquitur w occafioafc ncl 
miitilatbneoceifcuialniXtbanc cred»oe 
ram i moneoi ex boc .nam irrcgnkritatcm 
contrabit qnb occidendo oel mutilando CM 
toio ut patet in mdkc ludi.de biUx. ficuc 
djgnum Kbomid.i ca.ltntcuttam ne de.C 
mo.i ca.in arcbicptfcopatu derap. Qui 
ergo occidens qimlitcrcnm^ irfcgidariu 
ctfidtur nifi in cafibnscxccpt» • iure cd igi 
tnr.cxcipiahr cabe ccfrole intdifytrcKbe 
mna iilnmcaAun Ariete i modificate ntino 
cxopitnr nt fit idaex otbioaneXt 6c Ark# 
te intdUgcndmnntrcgnlaqnea iaredere 
gu.torisU.vi. Dondcraeaqnedlxk'00. 
attUn ca^limK rcftulpoU.in xucoUur ft. 


CaptmcviL 


Darro queritur an p rebus bb 
uim uirepdUndo contra c|cri. 
cum inadat in cxcomunictt io* 
nem manus tnicknde appar; ^ 
fic per can.fi quis findente xvi-q.iid.ica. 
nupcr.cum ibi no.K fcntcn.cxcoamnka. 

Confirmatur nam incidit penam irregn# 
laricatis ut fep» pamtiaa qumione ^rgo i 
bine cumambefint pene ^iritualesi f»d, 
Uus quis inciDat excomunicatioram ^ irre 
golariutcm nt daret ©o.3boo^i> u.oU$ 
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eerdtt^taKt>Miii)ddtt etcomoni 
odonem tdmuirepclleado fiaTmammaon 
inidcndo.Ham polle abn ai repelleret boe 
teit cummoderandae inculpate tntck.Hc 
opinionem credo aeram i monear qr ut gn 
incidat bi crcammiatiaiem per manus in 
ketionem in derienm nUcntam «bet hb* 
dk dfcWiei bfpbutio pabat tqc.inlaadca 
ttdhbobiviLqJii. £tfibew:dfcoms 
per ion WHgentii penrnn ercouurniaciSio 
papear nana ia fcctM n5 inotnlcs? ma 
ausiniedainclaictiboccrittaU^tfaafti' 
vqb’ioractpiMtficponttdo.nitnr»ptt 
nfauftamnamoiokatamutdictoxftpliN 
dentc.rrii.q.Uii.T txfm.cxaxpea tatii bcc 
non eft talis pmmoeft nktttie repuUbtb pa 
nienotemerarum ncin.c.conringit dfcu. 
cxtiLDic non eft talis jnumo dftrkta lege 
permittente puniant qnalt niokntnn nuunto 
at.cnup.e.ti/bcceft nare manni t pnlfii 
pnnfant nocem jtftCnAeffenb *t d neo 
dantur poni i .euqub.e.tUi.v<.puniant • 
trimum nt^to.c. cum qofe ut cumratftm 
babctfo nomine fetum puniant ncglectat 
ntcaupunteeode titnioiicnU tx pecdfc 
cis; Sdnllcgntain contrariam bdic i re 
tendatad capfcafaan fi qais findente cft tc 
fponfempcrfapiadkttndidqoodbrdeir 
rcpforitatc dora cft ratio dMcrentie.lU 
etomtnnkationem nemo bickfit fine teioir 
replaritaton fic de qnodidt nt naglod de 
men.fifcribd»(c|dBBancgnin pcnultbna 

& 1bondcra 9 dititabtUnca.fi aero ti 
cn.cxcomaat.in ll.CHdc plene pet tomi 
nnm ibixm akoKm dc nftUpoli.l nUoi. 

Capftncvi. 

Cluito queritur an licitum fitp 
repuUarenioientie circa res ad 
nocere amicoet cis Uckum fit 
bbiidban impendete glo.ta.l.iU 
$.cum igUurf.de «i i aiarmajiotar^iic 
etiam illidtiuioictiain rebus ibanc credo 
noram t monem nam nt dicunt iura Udtnm 
cft obaiare erroti ubi obufcrc poteft tt no d> 
nienspfcntire uidetur IxxtiiLdLerra.-r.c 
qui(entitcum hxrgo fidtum amidaiboc 
baarcpioximiuuut.&dictBeft quietae 
piooeuit ce taoitt caritatis nt Cofi.,pximof 
de pedUUEt (i boc bdtna e ftati (cluitur 
40 qtqfipoifit incidat in excoLmaminidcf 
in derknficnioiciitii popalbnOopto rcb* 
pmdmiqnbrnon incidit camnb fit aliqua 
de punidB a canone jmuno i permitia. 

CapTmCTfii. 

£xto queritar SnpMrebnsfc 
Udtnm contra omnes aim ai re 
pdkreptra quos Udtnm eft pro 
porfmiaJoointfe^ficinptricu 


nls que oelitbebere bona utexdadamton 
aHnacta».i.fimilcsfettot tamen 9 modera 
ndac tntrie dineiffibai Ocbct attenta aarin 
pfimeqaaUtate.Hamar.i mUaajttapfcai 
$ penitas cfrcum-ifietrenugalis qnepi. 
Oenndauemtftiolpcctis fingatis ctaA^ 
ttacumooafinttaciuxBmfcatiut.Li.id 
Uf.o’ b* oeUbe % xj 6 caufisd offLOdcp. 

Qfiicx. 

ftptimoqacritnr Snpmnbaa 
Oepofitin i cdmodatb fitlidtil 
oemui repellere 1 uidetur 908 
p.I.UCmnde ui que loquitur de 
polfcdisT mfteacbecnoQpoiOdcntur pOe 
poUmrinm ud cdmodatarinm crp aoo licee 
in bb uim ni repdkrc.£?oto in m 1 ttfims 
acndicat fibiioedm 9 Ileoat uba aircpdlerc 
TOanptaiims indicium uitanojtpeap ope 
titOcpofi ta rfeodcommodatariofibec ant 
rap ta a t Xpmwait Qneeftttrtklcx.f. 
in bac actione .ff.ui bo.raptoni ergo audeo 
magis ipfis conceditur ecfcnfc ut.Unnit.fi 
cui DimMf.ce reg.iarfe i .Luna -ff.ee foote 
1 regula quid ad agendum oeregdur.fi.ti. 
£tiam qoia liti tenentur ergo non cbftatJ. 
iXjmde uiquialicj loqnabr in potfidlioae 
nonteOicartamenqnombumin aifiaoctcn 
titio pqufims ima &ctentantibua actiones 
pcedmitnt. 9 . Ud dic 9 dtam potitare 
fianibr large nt impUcet infta; Mirationi 
atJ^ffkiu d fei nen.1 nodo aupaRotalio tf 
cipofLiptopricra. 

Capta cxL 

Jrcafcptbmun prfndpaRrqoefi 
tam itiddicct quaUtcr nfan ni re 
pdkre tamen cnmmodenmiae 
.inculpate tutdeiboic rdpfidf 
. tejc.inJ-i.C.vnde ui 9 Ucet cumaudenu 

mine facdpatx tutde 1 buk rftfct texdnJ. 
iCvndeuiq» Beet moderamine inculpate 
tutekfcdreoocatur in Dubium quidndiot 
becvba boc cftque fiat iUa que requiri? ad 
boc moderamen doc-comuitcr diait 9 fime 
illa qne cqnuadent illate uiolentic in qualita 
tcarmonan i concurfit temporis .Jttmcg 
nsknt inipIbactnnlolcntoncaUistxtcay 
doub CCTfafflf ffiyfrfi 

CapCmocfi. 

£d drabecdobkatnrsa Ucet 
MiUldebii anu cafcfc defende 
ra contrafintemi nbaftmn pn 
to tdtdmodo pendentem, vidd 
9 &cquia cqoiUtasnbiqicft ponderanda nt 
ULCdc fruc.1 lit«nn. a tXficd dkaJf. 
deartd.inpln in bamdisH.uL 5 a contra^ 
rban nidctnr.llifiqds riokntcr «ritmftf 
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fubripc i ego ulribustwpttfe fspr ipbun 
percutio cum ente non impune licet. Itaui 
fieret compenfatiocorpcuisad rem «crtefi 
debet ut-Lultima.C.de fac-iancecck. 3 *. 
de arc^ftlguit aut qub nuit ppnl&re nidi 
tkmflUtampertxKantillw^re^.t^ 
citu lkcti cum arnusiqualittrctity (ires 
aliter repari non poteft utJ.fiquoaX.de 
•ppeff. Ilam fi portum occidere forem ubt 
nos cognoTco9 potit mfci in rebus foratis 
per indicem ptouideri gC.l.fire.rt.ad.Lcca. 
de IkcfclDultumagis licet oaiderc ubi per 
lbu> aliter blu» ede non potit. Secundo ca 
fo quando Mata eftrcbuatuK aut molentia 
rebus illita poteft per mamindidi reparari 
tunc non Ucct qutfrcuuqjjmuno com quali 
tate armatum non autem betornm quia non 
dtbeo peribnam percutere $> oioleotia beta 
in re p debitione rei ubi etiam aliter bina 
ede non portet dnnodo p viam indicii renari 
portit-Seinautem per fodicem uoapoteft re 
pjrarl tunc licet qualitercucp defendere eti 
m perbnam occidere ut.Lfur«.ff.a<LLcor. 
De liccarXt fic intel%itur.Luna.Gunti ai 
iJJiLfcum igit.ff.be niiri anu. Sic 
igft intuiige moderamine tadpat* tstdeex 
gori totc mp cgm i i tomnu 

CapT.cxi. 

£cundo queritur Cfin^urfiun 
temporis quia Dicunt tcx.<pd$ 
fieri incontinentLQuetoquado 
intclllgat incontinenti. Serto 
aUgui dicunt fi ante fiat illata inforiatucoc* 
bet iudicem adire-fllii dicunt in continens 
riffcrLetiamfifoupcft antequam dinernt 
adertrancos actus ut. I.$> ait in <Uf.« ad 
alte. 3 a.t pe.diftmguut Hat loquimur d 
ridentis illata perfone .i tunc dicitur re, 
pedi in continenti (1 fiat in ipfe fragratis hc 
ti fic teelligit.Uciay.^ .9 cu arr.rt.ad.Lacq 
1J.0cnLrt.ee iuftLi ui.it logmurocuiole 
cia illata rebus 1 tnne dicitur incontinenti 
repeUietiampoftfraguntiaj beti dnm non 
Dinernt ad er neos actua. ff .de ui Tui arma 
Lquipoitd&oncm t J.uuf cumbitur .e.tu 
■Ratio diuerfttada cft.Tltm illata iniuriap, 
tone non poteft amplias rdlturari Cedrea ab 
lata recuperari poteft 1 fic non facta diufu 
okbd actus extraneas etiam fiamkosqnc 
nt 1 redeat ut recuperet didtur incodneti 
ut no.glo.in dictalJU.f.cam Igitur serii 
si Moderamen is coocnrfo 

tmpoib. 

CtftaiCjrfiH* 

£rcbquoturde moderamine 
focqriualcnds in actu molito 
ridcUcct q> fieri tebet ad dcfca 
fioocmuoo autem ad ueotictay 


COCXKtn 

betinljKctieconditioidbuspcrkinanuuaa 

rfiyMryite flidwff 

CapTmcxv* 

Cfarto qu e ritar qub ff puHt me 
cepodctionci pcftapulfiootm 
pttuseftiatiCdtRtirrcftitucda 
fi appareat ipfi infofte feriris fcd 
ribSomlone ipnincrpeUo uunquid uidcot b 
dffc ad uindictam filo. tenet j fic inJJjC. 
vnde vLSed coiter giarcptobatdr. tlam 
non Debuit k «mittere illi fragili cautione 
ffjd trebeLl-quiapotcrst i.Lniqdcn (y. 

Capta.cxvL 

Ufotoqncritur.lInnepiU luu 
den aliquem paratum ad peudi 
dum me. 9n debeam expedare 
me percutiat an Debeam 
nirc.gIo.in Dicta.LLarguitpi contrai d 
terminat 9 non txbetm cxpectare.tc.Dkit 
dfs njmi bgbitg triftjuctioQC peribu 

narum.lfam aUqui fimtandaces i ptompri 
adpcutiendumi.talcanon f unte n icctandi 
Hliqui timidi i talea non fint ftaan pxue, 
nfcndii fle Mxti tfat#ojr XL C .f £>i pb 
faigi —krftmif 1 * 

Cap.c.xviL 

fextoquerttar quidam tgttf? 
mfieseft iggtdfoaa ricino Tuo 
1 suadere: portet bgiendoutamc 
reputans ubi ad rituperfom ex, 
pectat 1 refiftiti percutit uunquid ccnCm 
tur ubn ni repettere apparet 3» non perJJd 
cntism.fqriGjmaFr. IDoderni docr. 
tenent contrariam pcr.LcaOcmJf.cmmb. 
cu.ma.TlccobftK.fqui cum afrqt no po, 
terat cuaderc fine periodo bme fari bondU 
riafiuquenon ponunt per iudicem reparo 
utJJuLftJt quiaomi.ci.tefti. 

Capta cxvi. 

£ptimoqueritur Oridamuul, 
ncraa»pofturincrainfcqritur 
uuinenntcml ipfom percutit 
quod non licet ut. Lficx plagia. 
fLnXqua acrione-f in coUnctationc.ff. 
i dXaqm iou n qokl p un ietu r ottolofusm 
tripabifo. QuiDam dicunt q> ut culpabdis 
qa in confultna calor mdo calumpok raret 
ff.ad tur.LL 4 J|ueriJLad.Lcot. de GccaJ. 
' HLf cumqutdnort^kpcuisJjc^ickiidd 
< .de linquuntJUii dicut o^ut. ariobs cu 
leuineficare animo debuerit. 3a^jeare.dL. 
ck primam opinionem bdaniotem.fLde penis 
LtnterpxtadooemJ.de rqg.br.Lin totum 
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fcc&lsm rigMbtemX.de infariioJ J n 5 c 8 
ridLCrcdoptimumucrioKa etiam de fare 
per fera ptasafirata. 

CapTmc xviifi. 

Ct<oo queritur iranquU qMen 
tia Alata perfbne poffitperaml. 
cospnfNwri (kutfibta reto 
utno.gkun.f.cum igtmrglo. 
in.l-lC-onik uLdtdt'q> non per.Lcum fon 
dnm.ff.de uH M ar. SIA Oiftingnutaiit 
Irnid eruit in comitiui dolentiam pafTUut 
non.primo cala licet parJ. Jcem per labea, 
nem.fJ qnfo sirginem.ff .te ininrito &c, 
conio cafa non licet. 7a.de are .tenet indi 
(lincte <p fic fi negods ncftra poffant p aliof 
inniri at.LLC.oe neg.gcf. ZDulto magis p 
foos qne reto ptefatur ot.l.bncanns in fi 
C.de (sero femutcc-ptcbere rndctnr ter .in 
Lgtsccns.C.«U.faUdidt. IlonobftaU 
can fundum quia ibi mandator cx iterual 
Io quod non liceret in principali. "butcopt. 
obftat-l.ut «m ubi dicit quod obtuli fui co« 
potis t de.fi furiofbs de bomici. ftode 
rater.in dkta.Ltem apud labeonem. f.te 
nere iancta glo.de iidntiie undebaLin.|.ut 
uht 4 f.de lufti.1 hre.undetettu5cumgld. 
in.c.dikcto de fen^rcomum. Ii. vi. de quo 
textu fedt fitfb» baidus in ti.ee pia teneda. 

Capfm c xr- 

* Dno queritur pone quidam mi 
danit (eruknti fao m uroKm ut 
amquambabebat lufpectam tx 
adulterio ocdbcritnd feta cc 
ddcnt.6eruicns interfecit, nuaquidcrcu 
fitur mdetnr g> non. nam podnstxbetomts 
mala pati $ mala conlentirc utJUfti gdc in 
li.lf.quodme.caufanidetnr textum in lege 
fdcnriam.$.qai cum aliter .ff.adi. agL?n 
contrariam fecit.I.ut nim.ff.de fedi.i inrc 
Tlamboc fecit ad tutelam fui corporis ergo. 
7aco.ce ra.oiftuiguit aut mulier crataTspi 
tora aut non ut 4 .ft quis fcrm1m.ff.ad.U9r. 
•tJ.fi sb’.$.cd 1 alia.ff.9> ui aut clam-tx. 
tenet mddtinctefcnueotejcxcufariqt fcdt 
do turdam utXut uim etiam quia caritas in 
dpit a fcipfo nt.LpKfc8.Cd fuLi aquajtc 
quia licet ptopiion fangmncm redimere ut.I 
transere .Ctetranuc. £go crederem 
diftf nguendum an fcrnienti incumberet ne 
ccffirio matris proprie periculum nifi uxore 
mandantis interficeret 1 tunc credere opt 
pe.ucram.autcrat aliqualislpes.laluria eris 
nomino refiftendo.i tanc tonctcontrarium 
crederem per iura fapra allegata, tupon 
dera etiam qne dixit bar.in lege ut uim. ff. 
tc indicia ijnre in penult.coL 
Cqfmcxxi. 

7ra ultimam principaliter que 
Gtum vj qub fit finis bmuabdli 
Qonis bidua foTo patet pcr.e.di 
cta na cofcruatio U ipius 1 bono? e finio 
boios libelli t i boc finaliter ttndir 1 ppter 
boc cd ptooafivn clara patet per fbpta dicte. 


rRScraroe.Yu&tuBaiTSf. 

Captmcxxiu 

£qufcurvUere te quinto 
tractatu tertii principalis 
(.te particulari bdlo quod 
fit ad cefcnfi cotpia aridi 
d quod repfdie nucupant 
Circa quod uidendumcft 
♦ode t • qup ortnm habuerunt rcpKfalie t 
ptopter quid inforrcxcrunt. 

- CapTcxxiS. 

ZDpthndo iliqaaliter qneftn$ 
1 materiam rcprcfaUonmpuit 
tam fundamentum ptopter qtf 
iofarrexenit rcptefilie quopre. 
udftb exstato exsfcn.£ccc aUtfbuiB area 
toaatopiocreaiat cduj 1 teiTi imare 1 
qw i 9 cb bnt otc noQ ingdkini *v bmuni 
naturam fpiritualfe i tpalia n ipfi per Cefiafii 
rexit 1 bomiui quem crcauit ptecepta txdit 
1 tranfcrcdienri pcnam impdhit.&efla.c. 
Qualiter autem pea fdplum rexerit apparet. 
Tlampcrfclpfamtnonperminidrum oe* 
licta punkbat .llaj cbajpm i lamecb 1 quof 
dam «Uoa reges paniuit ut legit' Qenef .HL 
.c .1 quinto. 6t nec nuidi gubernatio jfcxffk 
ufcpad temponHoe.9 temporcautemlloe 
cepitjnundum regere per mi nf droa quot u m 
pthusMt nocte quo ip betit reaotpopu# 
Ii apparct.Ham tominuacomifit fibi admL 
uidrariouem Tguberuationcm arttOdUv 
1 vix.£t per arebam Hgnificatur tcckfia i 
qualiter toaunasnoe 1 filiis conufitgufxr^ 
nationem legitur Ocntfe jx.capfo ilicct 
noe ficerdos non fuerit luitur tamc offidn 
ficcrdoti8cxcr ariltc antc§ legeopopdot» 
renturQctLvin.cap.7n bac autem guberna 
rionc 1 aicark faccdfenmt fMtrkrdx TU 
gra 15 udiree qui fuerunt pto tempote in re 
girnine poptdi 7udeotnm 1 illa durauit 
ufque.ad Cbndum qui fuit naturalis t»^ 
minus i rex noder te quo legitur in pU ^ 
mo-bens indicium tuum regi tu-Jpfc autej 
CbtiduaOuoluminaru Oimifit intctTieliu 
minare maius 1 oiurnum f.iiimum ponti fu 
cem luminare minus 1 nocturnum JLroma» 
notum ptindpes quibus comifitadminiftra* 
tionemi gubernationem mundi uni in (jptii 
tajljbuaialteiintempotalibua. tonpote 
ptimkiuo quo oomimts per fdpfum guberna 
bat non fiaic opus rqjttialua .Cum per Omim 
udida exhiberetur, tanpoie noe n ruccefib 
tum noa faitopas reptcfiliis ai p minidros 
indicii exbdxretur 1 fabdfcloc papdbro 
cognofartnt (iiperiorem caiobtanperatant 
traipoteprecedairiumfumotumpoQtifiaM 
1 imperatorum romanotum cum omnes fidx. 
idanturi ociorettcficto noa erat opus 
RptefilihcujperpriDdpraiurisotdaaefcr 
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usto Midc ccmpkBcntum uHuntiff. 

feoft$aft inoro panlfipace^cxinas 
nili adeo <p mic «t g de bete nffn vcognof 
ck fapioiem i pcosiuftitis ncgUgit idcirco 
(Utop ? roiiidk}iohne(ib(McicnHb’ otdL 
oaifisqofiii’extantiam ad fiiodnollatc^ic 
carrtndnm.ff.dc mhw.Lin caakjf.it ope. 
aoui.ra«Ki.l.in praoindaU. Jftndaatcm 
remedinm extraoidinarmm habuit oitamex 
iuregmtium. Uam cftqosdam (pedes belli 
IkituTtat haram cftobtatdj wpoitsM 
ars» mooac.ff.de faftui iarc.Latain.l.i. 
Conde ni auUm de reALfinliJEt nc dmo 
coipis Iri pdMd i {nAddosUs fcd etiaj ni 
Aid. Ifamauocrfitascftonticotpracains 
portes fant fingaUoconiatrGcatedf. mgfa 
■nberfteitis nomineXUi ficaniotntadii 
dtnweftd efcn dcrc portes faitoqwis., 
•b a bsit edone» tnmaiare dioinontlcgl 
tnr xxii-q.U.toraim» nefter. £xptcdic 
dsoanribos Mertor paopterqoid Matrix 
critboc nnncdbaR.HamfinsUtcr st iaftids 
dettramfatirctor effectam orrafcmaHtcr 
pMyfu B h fnomi iafargcnttsaac. 
glcctngubcTMntiM i popdhM 

«arenda recognitionis hperioram ecfKto 
qoo tempore ferfopvhoccxtrmiSanrio 
remedb. £x qoo mfcrtarm edam bodk 
raro boc remediom locom fibincodkauuf 
lyiffai (ubeod* 
i od ccdefiaftied de fine eompetcoH ex teno 
niisJkct i capindo ex parte qoi fliUint 
p fy tfiff debeto 

iMkoptcmpcar.QMoB paedficuffiosre^ 
ftit examinandi qoe fant cart reptcjaiioioj 
£a pondero <p es qoe bic .narrantor per 
peoaoam rncmn flacrant pxdkta ad aliud p 
potitam lopas in pa-Tledcoad primum i pd 
moqocroif. 'boodero rationem pioptcr 
qnam remediam rcpiefiliaram Gnt nobilito* 
tumqoamslkgrtctiimbar. in tractator* 
pffttioOMi in piindpin 

CaptmVxxoB. 

Cie fit caris ptodoctiae qoems 
terialisqacfbrmaiisqat finalis 
□idendom eft etiam dcqoibat* 
damqneftioribasdrcabococ.> 
corrcntibos. 3d mimam qoe fit asfip 
dnctioa rcpfatimum ixc eft qoocqa&pof 
fit indkerc repacfaUas bic attendendam eft 
>ot faptodictom eft nolis lege pofitrao cs 
nonia ncc.dnriitiiipooitar repaebliasindi 
d ocbercjum otraqr lege eMponitar modos 
coafcqncntH effectos iaftick jmono lege b 
bfiti tm no c capirtropeopr ta .Ca n d e ril 
fi qris tentam iXexftaUf. qoe metes, 
ynmo etiam boc cxptdfc inbfcctor lege dri 
Hicaao(continiatat1fl(iftpig.i.caao 
K intarda Ii.ii.@cdcetVjcatibaB trcpofl 
ddrtacdKiadbocWtbsbeados recanas 


ac ftebtii indicta 9>0fpcftatirfttdabcc 
sotera belUiodicioijpeasc ad ftlomfblo$qoi 
fapioiqnMbabetntUMftics 4 f.ee captMs 
Itatobeosfspcriotcmsactoaitatcptopria 
ooo potxft rioune haridtanedb.3Uc ergo io 
bkere poteft qoi foperiotem ooo habet tftf 
nec oc beto. £xpcditetiam 9OIcc&ra 
quem indocootor ooo habeat fapcrioicm at 
fi bSbcot ncgUgit inftidam fecere. £xqoo 3 
dant intrant 9>pot*ftas cinitatis qoi ooo 
recognoftitfaperieacmde freto non poffit 
Indkerc ni6 fpedalittr bobeat in msndatia. 
SedlMberioebetreeorfiosadnoioerfitotej 
ftpod qtm eft pCcnnjIits % dso tactoitott 
indocetor.Jftad non credo neram nbtoni. 

tnrotakrfr ffmriiwotoi * 

in rcctoicm.llam tone poteft totam 9>oai 
nerfkos fient Oidmas in lobeatt gcocrslcm 
cn* Ubero neXpconto» qai4f.oe.pcar. 
Secas fiimiitsta;. Inftrdtcdt 9 fi comes 
Inircbioadfimics (abditos dtpoflKipi$ft 
ikw pociwtit 

Krcftit.fpolli bsc pccdoc loqoendodiar 
c 9 mnai. 11 am ft loqoamar bn Oi^poOtioncm 
barinmmankMBomfm qnem conceditar 
finitis Idkcndi repUhs. 3 Ui indicere pn» 
tersot qoims a iey manid pati co nccdftJSt 
bccat nixicoocedontar jpptcr orgentem 
neccffitotem fient aliqoandopiopteroecdft 
tatan conudkinscinir<badtatc$ alkai 
flbiimeiccndUf. orbis qoe in fimo, ere J. 
akptctot.$.fiocbftoiem 4 f.^ oiaatda^ 
aUos.$. bdlilBne. £x pw dk ti s infcrri 
poteft doomm farepetator indictio rcpfaUa 
rmn.Tlam (i oi^ore ftatototom concedantar 
condk.cxXbK petitor4f.oe condit^x U' 
0eona.SinantemIoqaamor bnMfpofitia. 
nem bois commis dicant qaidam 3» nec ac 
do nec offtdmn intentator ratio. Itam blo 
faregentiom bec facultas cooccdkar qnoUn 
re omnia cxpedkhmtor iiaregis.flf.ee 
caigineioris.i.H.inptfndpio. fekeicant 
bodie repo ti msnam regiam fm ftatnta t>u 
afna ot iuf.gauSed non aedo aera^Hs; 
Hcethcoitas non fit niSferoet modos tradi 
tnsJ^nia peimoecbct iccarri ad remedii ot 
eioark qnioo edldentiboB ad boc tetani 
tar 1 boccooftare eebetiodidreqoifitoafl 
§ in&catrtpUiaaJct fi Ole eoam qoe; pe 
tontar amatas comparotritaaditas-i Ou 
tnfofl nt.JJlcet t tegi kntetia qpmciat 
indkoodasadnoaaUomhaioas Mtopos 
acdooenel officio. Ilamfecandam moOn ra 
pcdonisfiamirldebetlnteaoia ntJjotftm 
do-ffxomonidisii caJketbdf de^an. 
Confirmator nam licet de ing en tium bec 
bcokasprocdfit tamen hane cUli approba 
ta< cxmeau iptioolic; noo-acrtiscxfiffis 
fiam eft ex ante faris dnUs rnano cdn 
ex aertisq» contra Rbdks 1 mcb td toitts 
iarptiJaia manu aifitnrlacXqaireftitnc 
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re4f.de rdnou£t6cpOoctil eftremeiW. 
fo|doratioitioolfkfiataPbancminumfiite 
rircnrrafrenwfi» cpoatnniadcftdentijoa 
tbondcra m lege daili ad canonica fint U 
dte re^kamde bu. in tractatu KfliaKaa 
abipoukctiimanintnoconfdcntie fineB 
cite aepblici boc in prima qudtioneptind 
pali vide 7o.tn.in regn-noo debet aiiqniad 
regiirisILttaactsntmanfabKC^cic 
HkdccnotiM acpacbUetnataS reg. 
rtpkUBt (bnt contra ina efinbuan canonicd 
•t chrik at itfcrt angcjn confilio (no.quod 
incipUatbematt.iide^<fixfcbar.to.L 
noilu8»CJc hridu i bai.inJ.ti bocinrc.ff. 
ee Mti/i lare fcd «oaccdimturco caln quo 
qofenon reperit taftfcia mapqO e oaiind Mi* 
riniratto coatfiQaad p e tunt u r (ccotulm 
iMf hil-T hr> 
tont/t IdeooC-ne np» wofoiaritodra ptf 
dpinm.aidccaqae nougto .1 docJii ca. Lee 
inia1i8U.?i.oidcbtf.biJ.generaU.C.ccK 
<u.li.x.i barJnJJLGoe naakgbriisILxi 
tv<kl|W bcrcdc.f4i.dc acqakUKitd. 

Gap.c.xx?. 

£ftat examinare canlam *atc? 

riakm ce mattriaU astem canfa 

cft dicendam ndnidcnDnm de 

materia in <pB.ce materia drea 
quamde materia conti» quam que cftcbkc 
tum de materia ex qua. 2Dotci1acxqaa 
efteada ex qaa bec bcultas conceditur. 

nDatcrbin qnacftpcrfanantl fappofcd 
udbcoltas conctdirnr. iDattritdra 
quam fiant readrcaqnaabcaitaebcc cencc 
dkur. ZlDatcrU contra quiflocoHkctaj 
cftfappotitum contra quod conceditur nt, 
pota dnitaoocl alia oniuerfitae. I^xiii' 
deo ad examin*tionem.£t primo qneritqoi 
boa conccdtar.£tp>opttr rationem loptri 
os ttctflipotcinefmifflci coipi sXcioitttio 
ot.Li4f.<p coiui$ mrincrfibinc appeflata l 
(initu qoaQ cioton unitae ut noin ia.fi d 
nitaedefcntcn.excomnnUi.vtJEtlnpMde 
ductam licitum nt cuilibet dcfcndtrccap? 
faiut.l.ut nim4f.de Uti.? famJ.LC.nfi 
aU£t boc procedit in cot pote indUduaii $ 
miftico. fcrimo qoeroan incolia concedi 
debeant. Quidam bic diftingaut an incole 
(abeant onere i tanc concedi debeant jmri 
fabcanti tunc concedi noVlcbcant.'Ratio 
fccondi membri nam quo non fcntit-cuba 
nec comodnm fentire at.l.maniftftilfimi.f. 
fcdcominlecnnda.Cdefar.reaala(ecudd 
natmamyk irg.br. i regnlaqnikntitlLti 
pobatur perXqui(abptertu.C.<kcptf.i 
cle.i .1-i.C-be coUegJUci Ji-xif ISrobtf 
nam non babttqabprfailcgia dignitatis iri 
fi re ipfa gc<tcrir.C.dc conuLlneannem U. 
dnodccimo.if.de ejccn.to.1. fcd i mlcs.f. 


mu puto iImi huflftfactic ymoo pstoMMi 
(pKndamfcatghicdiJmttte^^ 

J mymmy yMp 

Hf tP KW ‘ 1 ^ faifrrf ffd pi fB tt 

qnem ad incolatam i ipfnm incolam tacite 
oritor qnidau contractas nitro dtroep obii 
gatorinaquo i n eda t enet or (o bir e onera 4f. 
ad maoid£4j.i .(.incola n ebitas tenetor 
ad doa pttcttaca att4.Blktoa.$.aac poti 
tioKa.ff.ee offidopxfidia.£tboc cafa fice, 
negat adnopUre contracti j> parte faa nec 
cbiitae tenetur (p h meefcnderc nec Sic boc 
petiere poteft oti.iuT.f«ffciri4f. ec actiod 
empti. Sot incola non fabit onera qoiafii 
p boc a dniutc que opnsrcmits 

tcrepotnitntXfiqab in confcrixndocc 
paedai eeepi-i dU.a principe i tnneinu 
fpk conccdl ytcnti* ^ 

ftjmitliffi MoOcbcotbi 
cotw kfiCTwn. C ^f h^l hrr fft^ 
{^9grfaJLtiJEtbcciitfdligi0 o^pi^ 
mkgbtopoftartbmprioooiu Cq ponderi 
qnod Dint bar.in tractata repoebiaron in 
(ctbc)ocftioi)cpHodpiUtML tnnt«i kko 
tatLaf.CJenm p» marito. 

Capfm errri. 

£ cnado qnem an cttua n5 fab 
icctfa imiUictoi dukttisi tC 
oon bdoitibMtKCScs tuit eoo 
ccdtdc rcprcUk^lvUicHft^ 
nont.SntnonfantbbciiDttabbiecticrpri 
mkgbotcridatXii.i aritAtfnbn , .C-Oe 
epi.i tieJfint tnopter djg nkat e m (ecidar^ 
nt.UiX.Bbiicna.ntld»i4f. Penacamm. 
ixr tot nra-t trione Snt concedeode.Sot Ii 
MbcontpptxrcondaRadimi tanc non. 
primi eflneredandettacinaie&mem qnod 
in ftoorem eonceifiui eft £t qnia in cUbna 
tx na tUtace pfidtnr obfigatiobter ipfnj i 
cinitatem qne non pottft autaiilf^ nuit 
cfpaftf-ailnmptioKfnainbwcla 
tna non perfidor nili per receptionem ntJ. 
Uf^id mnnicipar.lVano fccnndi eft ptopter 
contnmxiam hmn.if^x qm.ci.ma.l.icd i 
fipemptotem.f.fed(lonm. Tnponden 
epKdixitfaar.in tractati repKUnnnin 
v.qncftune principali. 

CapTmcxxrfi. 

£rdoqneritnr ancki percon 
nendonem concedantur rep» 
(alk contra dnfcattm origini*, 
apparet non. nanbiexafiepu 
beto bn mfci qncritnr I Hnd fidt meam nS 
obligR nt.L(cd .i fi qnb.f.n genenditerif 
de imlrncJqt.@cd i» fiat in briabnic ad 
Qmtadorigbioqattitatiaeineicen^rcjb 
iaiiaocrgo contra eam non c ompe t it 
CMfirnunrqniiciiitaB oa^i a ia fi m i 
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ut.Lafliimptio.ff.ad munldp. Ccnfinnaf 
HamctuitaawigtoiepotertttafabdknjfmJ 
Attuere snttfp efficeretur duis alteri* per 
cotratntionera nec duitae [xrcouentkme» 
poteft conqueri. Confirmator a (unfliufta 
froctoari* qoi nddare poteft ooofi op* oibi' 
pttr§ txxnlottXtin fi.ff.ikope-no.noci, 
Confirmator a (bili nam bibens pdbiicia 
nam illam intentat contra omnea prcter$ 
contra bominnm ut*ff .de potti-Upenoltimi 
ptotat tcx.in.Lde mrc-fLad mnnKi.Ha \ tf 
fraqw ag u n t ur inter riucaidnitattm foto 
catam iudkcfllba dutowagi bebet. 
Confirmatur namremedinm extraoidinariu 
«ftut (npnptobatomdl^ictra otdinaria «t 
tzm remedia dantor non filio contra patr«5 
Cqui i aduerfua qnoa.Lfi.led nuiot e po- 
tcfaa ctoitatieto ducm.$ patria in fifiu;4f 
txinftLi iureXfi.1 XpoftWnin.$.filiia.ff 
de caftraupccn.3u cootrarinm riatur an 
fi duo hfit cude fabdtei u&pri Oefedcr adii, 
totar ia$ q ab dio infcrrefti.TlI daitaa patiit 
prc$ offedenrc flto.ff.b parici p todLCofir 
asatTlam fi buo tabet iua tore Itet anum 
ina fit ocbilius alio tamen tabene ius bebfltoq 
agit contra tabentem iua potendue fi Oapni 
ficat rem to qua concurrant illi Ono wra*ff« 
•d.Laquff-L3tem mdla .f.fi.L fi tomim» 
lorunnM.ti.C5finnatur. Tlamfiouofut 
tOmini dnfdem (erui fi urnae in eum helingt 
poteft per alium coberceri.ff.ad.l.aqmf.l.i. 
Confirmatur. fiam intorta repdleda lj 
conuocarcaaucoB4f.tic.vi 1 viar.l.Lf.cuj 
igitur 1 wbomid.fignificafti oe fenten^i. 
tfi.bdicto45dutio.Qaida Okunt indiftic 
te 9, poifiat concedi 1 ratio eft quia bedtaf 
todicoufi reprcfolka faccedit iolocriwfici 
en tto iuriidictioflia. &cd fi ciuitaa offendit 
ciuem licitam eft toperteem adure ut.l.me^ 
tum.f.anhmducrtrndum.ff.cp me.ca. ergo 
tendente iarifdictionc locua eft rcptebliap 
patetur per.Lted (ter <Wcdf.ce dolo. 
Confirmatur oaj qndibet poteftw cenfotur 
legitdnupoteftaacumqinabnit utitur n5 
autem cum fooliat tt.Uci cum qui fimetoj.^ 
tatw.ff.ptocmpto.ff.dc fart-Linterdu.f.g 
tutdara.£t (k dknf ptoccdcrc bine tobe al 
legata. £go non puto banccondufionem 
fic fodfttoctc ucram.@ed puto diftingueiw 
rfaan totoria irrogata a duitate or iginia in 
forgit er iacto pttwdentl conuewioneper 
qui effectae eft cuiue aittriue daicade.9n 
iniurg ttcxpoft comirto.primo cafa oopof- 
fine concedi rcptcfalic per duitatem cenent 
tionis-nam apparet 4, iit para eoipotiadefe 
dendi tempote quo idtidan patitur. Ham 
aliter an uouam duitatem nontranfit boc 
toe.ff.de ftrnocotrup.totofi.fuff.jBpofid. 

toi*38ilqoeciiqr4fJKac.i obii. 
Per quem infertur 9 beto ciuip conactio 
nem pdltoftkiamaou bebent conccdhFcp 
Uic.€ccundo cato procedit paedida fototo 


tu ponderi que Sjdt tario tractatu »e 
prefetiarumto quinta qucftiooe prtocfoalii 
utriLad terdurn queritur. 

Capta c xxviiL 

Uarto queritur tn dnfoue t ha 
bitiec ciribus limitate tfL£cce 
pocmaaduitaria quoad quid i 
daia tt.LdacaX.oe inedia ftt- 
pendiarii edam obi merentur (tipcndfom c5 
neaiuntur ut.Lmnnidpaf.fi. ad munidp, 
Scobreo etiam quo ad qoiei ut jpteguitur a 
rectoribus ctofotmitttopdmacofbtdbB 
t autJMbita.C.ncfiltoappa.muMpitotall' 
buercprcbcnliUc tont concedende quida.Oi 
cutt 9 bto to qaibuotobenrur |> dub* limi 
tate fame concedende repfolk ut fi fcolari in 
torto tofoectintiim8idftudium fiat imilitt 
in ({xctuidimaad milidam inalba non rqm 
tenear bccotporc. pondera que pdicaof 
ebar.to tractatu rtptchlteiQ in quinta qfic 
principali to tfi. ad quintum queritur, ic. 

CapTcxxvifiL 

Uinto queritur 9n Rex pacto 
udfbtutodutsbntoe duitatis 
tractari debeant utciucealttri 
ii9 doitatia ipfig cooccdi Ocbtjt 
reptdalie per caritatemto qua tractari dfit 
duca.&ofo. Ponderanda (unt ner ha legfo 
TfiatutL Ham$filato tractentur* 
ciuea non dficinnrur cinea ut.Luteis ippcL 
latione.ff.ti v.Dgni.£t tot no per ia.Oe are. 
3fe<rgoucrtototeUiguntur ut tractentur 
tobie que Otiare comunt fieri bebent ut J. 
d qui fiimtoakf.fi tutw.ff.p empto ita foL 
lunt qddam.toanc conduikxxm non ere/ 
do veram jmunc credo ipfie indici debere. 
Ham fateor g» per fllauerba non eft cffcctua 
ctotofeddbebentur que bebentur ctoLliaj 
boc itent uerba a qdbus recedi non debet 
nec cotum .ppriofignificatodf.quLn aqpul 
paofpcdt.ff.de le.iiU.non alter 1 .Lijf.fi 
toqd uanem4f.de cxcrdtod&ibi ergo con 
cedantur rcpxfoUe ut (apia deducti & ergo 
Hecobftatqnod dicitur<p Ori concedide, 
bentquedetorecfimunicopetuiit Tla? 
boc remedium feruata debita ftomanoncft 
iurecomonitobibirum ta pondera que di 
rictanto dictarcpidaliarum tov.q.prin 
dpali to uerPuad vLqueritur talin aote.i 
idco.C.nc atw pao maritotn vii.col. £>5 
unum pondero quod nd tetigit peoanna me* 
mena vjd qui poft^paffua eft totoftidam 
factus eftdutafint rtptdalic concedende 
•t concluditur non. Ham eft quodda c» 
pus mixtum ut eft una duitae 1 collegium 4 
a pptI U u t u r coapo» ut tabetur pgto.to nu 
bdca.ff.de coUdllicLande cfuitas ptocoip 
eft de cwpote too.Dtkndcudo ab iutoitia po 
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ttft anetinercpieiaRie non autem prato 
quodcftcxtn atpnsbfi. 7nxtaiBni 
quid enim ad nosce bisqueferb funt bdL 
care okgmfenwec obn.£rgoci qni te* 
poraceatgmxMickcrat taeniielkxt po- 
ftea dfidvar cii*. non pdTantck iare am. 
cedi rqatUk «rJ.Li.fJ (crtf-ff-spofiri. 
nide qua dixit tar4n tractatu neptcUbrum 
in q«btt.q^nincipaU in oer.td quartam jj 
rtorScd paedida fimianifiinftrtretor 
foiuibcitactnpcrmiiKnspatifiqnfe tene 
tur in rem fom.1tan tenere cft actos ceu, 
tinouidtt ratione pKfcntisbfaftidebabs 
te petendi rcpxttiHjcamdam bUu «l, 
ten.i (dco.C.nt »w»po wtrito.CKdkJ.1 
OMnaiamJJkflrtbx. 3tm pondera 
an bombca oonftdcrati poJat fcnpctrare re 
pecMtettlm fi cft fate praptcr quod una 
ciuiteUritakeriqueadpracttxtocm i 

(0QC foSCiR&MI (|QO^[ 

dae. €t beo potiant confeqal reptettUs. 
nUebiUnaatcn.iideo.Cnenjettproaiart 
to^MtX ooo dribitoXck e y ti n l fc y^ 

k* ^ i 

Capuc-m. 

£ftitnidcretc materia dita$ 
conceditur boc i de ictae id 
daj»'IbsbrePmoMl? ifloti 
contra qnoa concedantur tra 
reperte terant b tentorio duitatis concc 
dentia, '©eddrca boc queri poteft de pb 
rtmprimosn contra reoe coram oai capi 
non poffmrf uigo w rcpt e la i ioram faoiciprf 
fintiepdalk &oiudoii(tnt peribocqac 
csp* nonpoiniDC piyontr inoanitiiciiiinr 
gtttm ratione cta» ad farraria nd confli 
, nm .tunc in coram res cxctcai poterant de 
padalkJ.deto noXIiris $> in aat.anmlli 
imLf.iwodhrbm. fcinaatera in perior» 
exerceri non poitant propter quidam ptero 
gstiuam dsa fare concelia) ut funt latocs 
i «ifafiacotcs. tunc nec edam contra reo 
cotum quasdcfcrantuctcriarte pra ftutrio 
nd imbafistanon potenmtcxercctiln aio 
aotemfk.tf.tcp<djU.LpafaUctn. txrboe 
tertarUudoalterteqonieCcttambafia 
tot ad (colaris fecum deftrt ree aliotam rea 
aUoram.nanqriU h Ite exerceri poterant 
tepteialk dic <p non i) tot reo ncccdaric at 
equTod falis ntXccndniaJf. de ncrb.%. 
•Basic. tonderi ca que dixit bar.intta 
ctatnrepteWk^inaiLqSeptindpoUldi 
84 ptmm queritur ibneriUdfccnodian 
qnerif «de baLin ant.1 ideo ca.no ax-po 
na. in octauacoL 

CapTnuc.xxxL 

£cndo queritar an rcptdaBe 
fapTrin<Bcte exerceri .potibt 
contra bona cxfifentiii tento 


rio dukit» cotra qua fnt Iductrat capiani 
t rcdodt ima tenitoriucraitatisldacitie 
Quidam oicMtep noqabcxtra territorii 
icat4.e? tcrrtoriumj.oc iare oJndL i 
Leam am».f .ia cuuraJ. be bojucr. indi 
poflv: c.ii,Oe c5fti.Ii.vL taetrica ingre 
di terrtodam alienam conceditur cS erado, 
rio tumultua ergota tWbio non uidetur con 
atbm atXnon cft fiitgaib.ff.tercg.iurM. 

tunc cooctafionan non aedonenm 
fiam jsepter tefcctum teiSdictionia recur 
rtoradmanam regiam txAcicaacc tenuia 
te (biempaiter OiccndL£t fic ubiqt boc fc, 
ripoteftquiaabiq?britumeftoaffibet trina 
tm corpus luam ut.Lut uim.ff.0' ufti.-i ia 
re tXLC.unde ni cdim in fimpitd i gena, 
raiicoocedioncft a operar i otbent geuerailr 
atjricranNr Jfxc bpftJLf.gt$raIiccr. 
ctiMoootwgeretrepidaUwaMopjriatl 
contra duitatem oiftamem cuteduesuL 
M biberent nec cines accederent in cinto 
te indteeate. Soicergo fatteiliguttor at in 
omnem cacntam aliquid opari poiGntJL te 
kJjJ quandoJJe re. da J. quotiens de 
regTJtfXqaotte. Ibondcra dkta per 
barJn tractatu repfdiap in octaaa qndoo. 
ueptindpiU in d.ad terriam qnertor. 

CapTmcxxxl. 

£rtio qnertor HniianaoaL. 
tus indicat reptcUmo pana alias 
podkr^ctDd d ato t fe iadSctt ii 
fanbendo rectori datatis cotra 
qnam exercere rcptciaUmbresU fitaitas 
bkont quidam ^Iket fi in e x te nti one fiOe 
boc ticiat ut.U dino pio. f4J.de re b.L 
cam anos.f4J.de bo.aac4ndipoft tamen 
boc cafn non cftratio.1!am indictio rcpiaU 
aram cft quoddam particulare bdlnm ad qti 
nonpoteft quis compellere dium $fadtt 
ut in ufibus fradsum bic finitur lex Cfiradi 
c.t9minus.$kdiccrcnoncrnlo. Ham 
fapponit^incxecationeiiiiic poritt index la 
totfificcompdlcre indicem bonoram eturn 
aoofubditnm ad cxcqacmU^ eft (ilium qa 
parinparem non bibet imperium atJLdear 
bi.l.oam magrinwjf.ad trebdf.Lfiic aqas 
fjxmpeftiaam dedccc.c.innocuir. 4Dale 
tumefacit quiexcqaitor adeo(pjpptcrboc 
coaaemtnrcotamiupioicfuo. Hamtoocc 
fcrot» ioris di^oStio«.3aftida c5kq 
potcftcdectamnondebcntoifcndi brisro 
gde.fn neutro ergo cafn aendicat fibi loci 
compoUio.©cd ^itroqj cafn bonefte hdat 
cxtqocndo quia ficut non defidente iuritte 
tione am recurritur ad Jotdalto debet b 
uarilket compedi nonpomt incinkatibno 
autem fcdoratis de qutes io4.no ddbtoJ. 
de captiabbor tentar depiano. tendera 
dicta pbu4n tractatu acpiUiap boctaaa 
qaeftfancpafadpaH?nd.ad»trauqacri C . 
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CapfmcjcttS* 

.£ftat nidere cc materia contra 
qu 5 quod jppric appellat (obice 
tum.Circa quod ptoaqncnmf 
£t primo queritor an fi duitas 
meifiottalatfis repreUias induerit jtra bo 
oonknkandbomiiiC 8 B;bono.po(tuitcxcr 
ceri contra incolas dnitatisbononic odoc 
bononia. Boiotio ifta uerta bonotnenfca 
•t ne bononia idem fanpottant.ff.de excn.tn. 
Lfcd rcpioimif" ibiglo.&olato 
fiUnertaoocesbonooknfcs rectione rnnni 
cipesut-LULad manidp.£t scrtwm msra 
a^seft genus ad dncoi incolas ntuo.C« 
de incaUs.Lckcs.ptobat tex 4 f.ad nranicu 
bflii.fjnunicipeaxrgo inferendo de primo 
tdnllte«(«|ite 9 »ejcnat®Tatitrteum 
contra incolae poiTtnt cxerctri rcpKlalk.t 
bcc ncra qnido incole fnbcimtoocra nt.l.L 
admuniapriccae&oonlnbamt. Iupoa» 
dera ea que dixit barrio tractata rcpxfiriiu 
rom in tH qodttonc principali m 4 . ad pri* 
nuat queritur. nide baLJn aot.x ideouCne 
una ^marito in viiLotrin fine,'. 


CaptmcxxxfaiL, 

£cundo qocrttnr retento cod£ 
tbcmatcnt putuit diritas medi 
OMknfts induxerit rcpidalios 
contra boantes oebanonia fine 
bononicafes-an exerceri poifint contra bcu 
nienies ali)i morantes. qutOamdkrit «pile 
quia origo non astatur.!. atTumptio.ff. ad 
manictp. SliiOiftinnaitan indncantnr 
contra bomines de pKmmcii .1 time non es 
crccntnr contra alibi motantes <p non an 
ftntnr depwuinciaut .1 .pKwincialc 8 .ff.oe 
fflto.fig. 9 nt contra homines oc ona ei* 
litate i tuncpwcedit unaopi.rcrcMoiftia 
gnrit an alibi motentur tamen contra cande 
piouinciam t time cotriaboe exerceri pof 
UntJttt in aUa pionincia i ome fecns per ea 
qne no.gb.in.Lidoptiooibus. C.de ope. 
Quarti dicunt? fecundum ptopriam flgni 
Sationem uocabuli alibi morantes ccfcntur 
bonoafen(ce.&cd fecundum comoncm trium 
loquendi, fecasx comnotanfas loquendi p 
ualctJf.oc IcJiLUibtoram.^.? tamen cafu 
■s. £tfic contra iftosnon poterant 
exerceri. ZUii dicunt? contra bona. 
n kn fcs iB ri motantes onera tamen fribcuten 
bonoie poterant exercere &inantc non (ob 
eant fecns otJ.uff.ad muitk$i*t JJed *t re> 
pdjari 4 .ampliua 4 f.oe exeo. tuto, x .Leam 
(dans in (LCcc agri, i an. feonderset 
qne tractantor ner lur.in tractata repUia 
rnain.Tii^nefqone principali in d. ad fm 
qaeritnt nide bririn ant.i ideo £, ne nxos 
P» marito in ni.cof.aide angerinfti. oe iar 
naturali.$ricd naturalia in fine bar.in.L,p« 


nincUesdf^ie £SgnL3oJK fcnola bi rateL 
(nld M fEi fa tftdt Maritet 
Ompoo Ot>baL in-Lfl eadenUf. Oe crticio 


fatatua.ri.cnm nomen in tritlacoT.tippt. 
barrinriJ 4 f.?qnK¥ iB f .bd. in . l . a dopriong 
C* 0 < adcptq>c.Oc and*. tn.cJ.Oe matih 
n damp.Oato ILvLpaiuk caftroin dictari. 
Icadem bar.in.Lfcntuimodi.f. legatum -ff. 
de leiiar.is.LtoteUs.$.fidf.t> tapLdtmL 


CapCmcxxx*. 

£rtio qncritnr Snpoffintexer 
teri repteUie contra ctuest ia. 
colas bononknfes onera fabeun* 
tesbononk qui etiam funtducs 
medUanefes ddetnr ? poflit cotracoe «e 
crceri. Tlam fi poteft duitas indicere cot 
non fabdkom Confirmatnr.Ham jppttetari». 
poteft petere ntotairacaurto denegetur fas 
utendi ffur contumaciam tum ictootra 
■tririi pprictarius t.Lboc 8 mpfe*,fJaij 
*i.$JeqnUf.dcdampooinfcc.a fiariUcrgo 
fcbk in dubuscfaicatibos in eundem due 
amptendentibus. 3 ncontrariamtcnltg 
danindiftinctc ratio* Tbmbocinsfno 
cedit in loam deficientis inriidktionis fed 
dnkasin daemfaum bene potrftfartfdk* 
donem exercere ergo no Uidet ar snepkfiia 
nt.U.$.ni(gdf.fiqaisttILeflcyr. P» 
tcrca dabas tenetur detendere ctam famu 
frgorepjc&lie indicte non artabunt cnjut 
Lnendkantcm 4 f.de cmct..^>eterca ft cbdf 
medMancnfts artaretur ttmccinitao cStra 
fcipii ?dere uideret ?r id qd bttur.ff 4 ) iure 
HciiJ nrandt.$jKQt.‘bac cMone no puto 
neram indiltincte.^mmo ft tx facto ndpoL 
fit cinitas artare anem faietiam ciuee cad 
tatis contra qnam iotmcnntnr rqncUk op 
time contra cnm exercebuntur Vcpidalie. 
Ham paopter defectum anrifidtctionis intm 
amtnrot (apra pluries tactum eft. feed 
Kinrc non debet urMctiodtfktrc cum tf 
inre omnes iubkiantnr principiff.ad.Lro. 
de iacl deptccario ixU).iU.c.cuncta p num 
dnm i caqxr principalem fed de facta Dell 
ckgadebctDDOacognofcunt fient igitur 
de (betodefore poteft cnm non fabdias in 
iarktnr 45 k i de inre iubdkiM de beto rc 
fifinrc p 6 c.£t fic reentri pot ad remedin c 2 
otdiaario.iattot td q> fubditu il attabdt do 
necfpaUtetcoatmnoniabdknm pmdim 
fatrit briootdiac fanato nec pioaff feattof 
pot cffcctd jptet beti JcbcUtonL.£n p 6 def 
dkta per barrio tractatu rcprcUiaram Ini 
qfrindpdiin 4 md tcrdnm qncritnr. 

CapC cxxxd.. 


Clatoqneroaa h mnlkresbo^ 
nonienfeacxcrccripodint appa 
ret ^ (ic* 11 <a in cidbabct locd 
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poftfamuimn utJJ.C. K Cipti. Contra, 
riumeft aerum, nam in p erfcna m cap i non 
polfant.CJCcfiLcineqai nkes «Ite gerit*» 
taxici bodk t.C.de er cc.rcJo.aut. k no 
notare. 1 ! Sia finitas concerta «inregen. 
Kbet fntdligi dn 3 iter.ff.de feruU.fi cui. 

fcondera ca que pxdirantur a har. in tr« 
ctatn rqxeMurnm in viLq.ptincipali fa’ 4 . 
ad quartam qoedtur. 

Cap.c.*xxvfi. 

CBnto qncro .3 n conto cleri,.' 
cosbonon.poitit exerceri ter.fc 
9>noinca.nno&cintaruoK.vi 

Otfd'K clericis'contogatis oc 
b&s dieendu at ci-uno dcek.coningi.li.vL 
9 n epifcopo negligente hcert toftiril Oc 
clericb inis eam taberi non noteft ad fuperi 
oxm recurfos qi epns cft fciwaticns poflbt 
indici randalk contra dcricos eotJemper 
indicem laniarem. Qnidam in boc dubitit 
nec eft dubitandum nulla cft cocefli ptis cd 
tra ckricum qualfterconqs triinquente .ut 
ca.conting(t n in andiencu die fcn. exco-i 
ca.fi iuOex kfcnsco. ti.li.vi. poterunt .po 
terunt ergo ccberceriper topetiosem fnun» 
v poterit bobert recnrfi» ad Inperkntm tot 
cem (calarem per niam renocationis nt ca. 
i.dee(flc:bLxxfiLq.i regum .1 ca.ad mff 
tratoces t ca^mncepu. tonderi nam 
ea per bar.in tractatu repidaliirum in ner, 
sd quintum queritur in viuqjninctpali.iitt 
».toctoaes in dicto caJLdc tutoriis Ii. vL 

CapTmcxxXviiL 

£ptimo queritur Hncontrabo 
nonknfcs euntes paDua* ptoftu 
db poilint exerceri .nel ctiiftn 
denteebonok.tex.cft 9 non in 
antrnJ>abita.Cn< ISinspo patre 1 boc'ne 
dicat libi locuj fi ftndcant inra in locis paeni 
Ugiatis priailegio ftudiis.&ecu9 autem in 
•Sia ftndcant fara.uttopwbcmio.ffau.f. 
bec autem tria. fn aliis antem fircnltatibna 
obiqin9CtripottftntJ.fi dace.f.cum ante 
ff.ee excu. tu. £t quod dictum cft de Ico 
Uribna idem dicit de icriptoafine*! bideSts 
n acddendbns con. fcoiartom nt J-LC.de 
mflutefto.i.U.ifjkbo^)o.exteinfll Jdej 
de patre 1 aliisagnatiaqni irent aduiOen. 
dnm filium 1 agnatum in ftndioJf.de indi. 
f.u.f.idtm in gloJiipcr nertoncncrir. 
fcondera ca qnc narrantur Iper bar Jn trac 
tatu repbliarnm in 'viLq^nioctpali in ^.ad 
kxtum queritur ic.uiDc barJn.it.f.kotis 

ff.de todUis. ^ 

Capfm cxxxix. 

Ctauo queritnu an contra bono 
<nc.ambifiatoic6 potitat exerce 


ri So.noo poterunt uti-IUf. de legationi 
bnsjf.de tadLLiiif Jcgatisi nidcttfno? 
pe.cs.fi. fbonderaea qnepxdicantnrs 
bar.in traaatu de rcpeCdimin) in viuqoc. 
ptincipali in neriLadleptinutm qnentntni 
Dc bar ituLptima .fJegatisdf.de indiciis. 

Captae xl. 

Ono queritur 3 n cotra Bono, 
nlenfcs euntes ad nundinas pof 
fuit exerceri tex.eft in.f.una.C 
tsnundinis9.non. 3 n?tra 
cnntesad (anctum Jaccbum nel adnlinm pe 
grinationem polfint excreti. rftdeo no nt oc 
deri.pegri.per totum.C.comnuia txfocce. 
natende. omnes ibi liberi. Jdemocenn 

tfimsad locum indulgentiepzoptertenen. 
dnm hofpidnmnd aliquid fimfie in ftrictam 
accedendum pto indulgentia. Sn contra 
fiononknkavagantesqoi vivcntontmoc 
feruntur ad cluiratcm indicentem exerceri 
potitat rtideo 9> no p aiit.nautgia.C.a: (tat. 
Sdidcmocnaufra.l.Ui.xu 9 netiaptra 
filos qni in tasnocari non potiunt poterunt 
exerceri qui enumeritur in.l.ii.ff. oe inins 
uoc-rildeo non. 'Ratio Tlam ft itaent conde, 
pnati non polTant capi multo minns p Detic 
touT Debito alttrtosboc fieri poterit. £x 
qno infertur 9» fi Ronomcnfis digeretur in 
pottftatem mcdiobncnkm ibi non potita: De- 
tineri vk»e repreftlUrum. £t fi bortontef 
iret ad duitatem /Dediotan.pjopter funus 
confagnindJEc idem in fimiUbnB cafibos qui 
enumerantur in Dicta JJLff. oe infasuoc. 

fbondera nota per bar.in tractatu repat, 
fefiarum in vii.4ucftionc principii in 4. ad 
octauum queritur 1 in 4.ad nomi queritur 
v in 4.ii Decimum queritur cum kn.de pe 
grinfe vide bar.in aut. oespegrini.C.coia 
de rncttfirJwdn.Lii.fJegiiti8jf.de indi. 


Capta cxIL 


£dmo queritor 9 n contrai», 
nonknkm poteftatera mtdioia. 
ni ibi in infticiae kcientc pi fit 
concedi rcpjcfelic Ja.de beL in 
a* ut non fi.pigno.tenet 91 fic p J.Lff. m 
qnfiqt inf. 9 lii diftinguont an (fecerit ta 
lemtniuftkhm pquaconneniri nonpoffit 
tmo dnrantc nel fit taliaqna conocniri no 
ponit ot.Lparslrap de mdi.x.I.ne magnft* 
ff.de infitriiav tunc non poifunt indicL fini 
to autem ofido poterant indici piias nqui 
Ibo nndicitotc nec debet requki index dni 
tatis fiieqm fci conueri no debet rone talia 
omilfi.C.ubi de ratio.agi opottet.l.Lt .iui 
C.uc omnes tam ciuiies 5 > ctimi. 1 . nna v in 
ant.nt induit uc qnoquoluffa.f.nccriTita.. 
ttm* Sinautem talis litqtucouciripof 
fint tmcpotenmt indicu "banc tiutkxicm 
■«» puto aeram ia hx keddo awntoo.Haj 
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rtpteialk indicuntor in defectu tnrffifictcis 
deficientis.©! ergo durante dfido pueniri 
poflnnt *i in loco comilfi nt m.l.ilC. ubi ec. 
ratieugi oportj i nt oes tn* duies § eri- i 
LUd gd cloc’ rcpbtii8.Ha puto neri i pn- 
mebio nbl df 9 finito officio polltt idid naft 
nitopftt poenali inr.fbf fiuriergoftiopi’ 
boc remedio, fateot tomen 9 utroqjcaw 
nbi per utun lut is non pollet arccri.rccurre 
dumcfictadacpxfalias i boccafu noneft 
rcqmrcodus index duitatis piopricqtfupcr 
boc non poteft ias fecere per iuralupiaflUc. 
gata. fcondera no-per bar. in tractature 
pcbliarum in vuqpindpab in ucrlkuio* 
ad primum queritur. 

Ctprmclxii. 

Itdcdmo qnerttnr m contra ef 
ficialcs potcftntis ud rectoris in 
iufttdsm fcckntfeqwrilnt indi, 
d rcptdalk 3ac.de bd.tcnet 9 
Ite Slii dicunt boc neram ubi offLexprfe 
iurauenit rectoic ad ftdechi indicia ot-Cd 
adu0.diner.indl.i4xr bic.C.de erecu-miU. 
Lpedlx. &inautcm offidalcscipidlc cd 
tradixerunt non pofliut contra tties indid 
Lqoonum.C.dc appeU ©inautem cffick 
lesnec couientiunt nec tftiadicunt qnia ab 
(entes ud ignoiantes tunc etiam nonporfnt 
tullin prin.if.de im.cotx. ©inante fit 
pxientesucc contendunt nec contradunt 
tunc fi (unt olficiales ocpntati aO merri offu 
dus qui non nocantur ad cofilia nt fimt no 
tarUi (bciibtroirii.runc etiam contra tn 
les non poterunt indici.ff;oe ma.ooouc.Li> 
£t ratio qa no poterunt reftftere. C.nt oma 
tam ciuiles 9 crimuLi. fjofficinm. ©iix. 
autem funt offttiaits aiTumptiad coofulcdu 
tunc cont» illos poterant Indid. Uide 
bar .in tractatu repteUiaram in vLqacftio. 
principali in uerfi-ad fecundum queritur. 

Caprmclxiu. 

□odedmo queritur aric&ra c3 
(deo prioaes duitatis tenegae. 
tesfccerere uftidim notimt in 
dki Ja.ObeLdktt 9 UcJSliidi 
cfitbocnerii c6tra'pjcftntee.©ecue tamen 
contra abfcntesqt contra eos nt confides in 
did non poterant qtXi.lf.ce ma.qoc fnpti 
eripio. ftoudcrnqoc narrant» per bar.in 
tractatu rtpicialiaraj in texta qneftuoc$n 
dpali bi ncrflado ad terdnrn qneritar. 

CapTuic trini. 

£crdo oedmo an contra fingo* 
lares pcrlonaapolfint indici pe 
nitns ionoantes paopter tdio 
erum tuminiocl aiteriuBpiua 
d ® quo non Iit iufticia Jacewk bcLdkit 9 


quteywripftMkfoiht 
riusregnb non trixt de regulis iurisluvL 
3lii contra per ca.03muws xxiii qriLnam 
in lententia mtcroicri paritantur flnguliet 
(nocentes ut ca.fi lententia de fcntecia ex 
co.li.ti.3n bello iufto reperiunt» innoceu. 
tes-fcd repitWk fime quoddam bellum par> 
ticulare etiam licet captus fit innocens ta 
mem curitas habet ius in cnm i boc uidetur 
fcnnri.£>ondcni no.pci bar in tractu repte 
foliarum in vi.q.ptin.io.lud qrtu; Oritur 

CapTmdriv. 

Uartodedmoquero 9n contra 
bomines fubditos quoad qnid d 
nitari boiLnoo aute plene indid 
poflint.Soiuto fi fuit duitates 
f nriucrfitatcu limpiidttr bppoite ciuitst. 
bondUied ex pacto bubent aliquas exemptio 
nes t inrifctidioncs contraite» indid potu 
runt quia non fimt febiecte fed fi quo sd $dl 
fc fubicccrunt i contra ilboe .ppter edictum 
tomini habentia eas fabiectas non inducere 
tnr rtptcfelie quia fnot libere ut.l .non dnU 
to4f.ee capturis fed ppter txUetum nictas 
doitatnm indid potarunt fkuti bellum U* 
dtnmfieri poterit, feonderaootipbsr. 
in tractatu reptefelfap in ti-qntlboneprin 
dpaliin Had quintum queritor. 

CapTcrivL. 

Ointodecbo qneritnr Sn jtra 
certnm genus bomintan tacere 
iufticiam&enegantid indid 00C. 
fint rcpfinlie.£t Oiccdam eft 9 
fic fcrnata forma. £upodcra noti p bar. 
(n tractatu repadalferum in vLqocftionc 
principali in v.ad fcxtum qneritnr 

Ca pi t tri u m, crivfi. 

£ftat ridere Oecanfimaberiaii 
ec qna iniurgunt reptcUie 1 i 
Oefictnsinriffiaioois. Ibm 
primoOetxtrequiri indexqdl 
negligrt nec baberi poteft recnrfbs ad lupio 
rem tunc cdccdipoAunt. Cira boc queri 
poteft oe pJurbw.fln requiri Oebeat index 
ut Utkism Ibcfet ante$ rcpiaiic concedit 

Capfm c xl^iii. 

fptfco qneritnrJinisOebett 
inquirat indicem nt iuftidi b. 
dat^qnrs inimiam pnlTa 1 iu 
dianc^igente bebet adire rec 
tMe» duitatis jppk 1 foccrc (idem Oe reg. 
fitoc 1 neglectu n petere ut rgrat iterato ut 
iaftidlfclat n tt eo negligtte potenit Idkl 
^adtreqdratpdsrequi&d pbu in adt.ut 
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dlfatoti<fa4.fofiifaq>fcc^ 

caqoe nojnr. b tractato rcpicblbramb 
fcam<M.prii>dpaIi bueMdpifaoqutrif 

CapTracriix. 

£amdo queritur an fi parsdu, 
bittrer litigare in cfuitate briur 
rhm inferentia ptopter ciuapo 
tentiLSn fader fin» pcffit teri 
botntl*Ik»pMgctinrifdi.rdigitar.iiire 
cinHi.pJo ctrds pfbnis utpote mifcrabiUboa 
boc claran g> Ite otJ-Lin fLC.quando?«u. 
perata inter pu.i mdu-iurc canonico lad* 
pmirfum eft bodfc per aJittutn$.$.di aero 
depptJLvLqnotd articulum impetrati, 
enfe.tondcni a que mrratnr abar.in tra 
ctatu repacbliarnm infecunda qacftione j» 
dpili in tertiario ad fccundam qaeritur. 

Ciptmci. 

£rdoqucroqnb index rtqairl 
debet ut Utidam^ht. Go* 
tebet primo reqniri index datat 
tiainhriintientaocfincgligk 
faftfcba bcerc ubbfeitptoxumm bpertoi 
qnottflc icnte adbttt principem in ante.aC 
diffc.iudi.in prineipioflub» modne bcfid 
cnribuaownftqalntwctntnr rcpKlalicpd 
gy itj loQMltK* 
fidentia iorfdktionia. ©in tutem no ne 
gligat ted in faftidam fodat ptommdmdo i 
iquc.tnnc fi duitae babeat indicem appella 
tionia nepotatum adipium per appellationi 
additur. £t fi non babeat indicentur rej» 
blic.namcft quod imputari poterit dukad 
9* non txputauit indicem appeHationia. 
©ioautem iudkc8appe0ationieUa ioftfctt 
fecerant tunc uidetur paratrftitnta oi fobfl 
dio cum no liceat tercio appellari nec oidef 
pode dkircpadaliecumnoaoefearitraria 
dictio fcd ded poceft «►'fi ob grtm pda inkg 
pnnckuit tuc poterit ped reftitutS ut-Lp.. 
fiecd pto.ff.ee minor.©inaft obgfat flload 
qui regunt tunc pri tenetur ad interdic at 
C.oelicc.po.l.i.i ccbfeqnipoJ. 1 . t ficad 
inttreffc tenentur aedone in CKban.ff.p b 
do.Lqukquam. ©mantem inique lata fle 
exlbloindjnotutuoccftceftituta omnifnb 
(idio ut fup» dictum eft. IXmdera narra 
taper bar .1 tractatu rcpfaUarnm in .ii.qoc 
principali in nerficolouul terdun queritor* 

C«.clL 

Dareo queritur qualia faibAida 
requiritur utrcpxfalkiodoci 
tsr ©0.43 modico noo indici» 
tur cum boc fit remedium extra 
ordinarium quod non daturno monico ut.1 
fcio&tt in bnurcftk.tXuolai fide nolo 


reqnfrfeur edam 9 totalber fit i» leB fa? fi 
partialiter .l-quotite-C-tc prcdrimpidfe. 

dam totaliter iufticum non fecit .C ne 
fcrufe hXmandpia n .Uii .f. in cum.ff. ne 
Oampanfecro. tu pondera ea que pdicaf 
a bar.in tractatu rcpiUiarum in .ii. $Hoac 
principali in 'fluad quarti^ queritur. 

CapTmcUi. 

OintoqueroSIn nicator n5 pof 
Iit haberi copfafupioafa. ut fit Ia. 
cu8 iurifdictioni rcprcfeliarum 
©oiutddri nonpotcftbricritB 
faF nec d beto tc e opi» ut.cnria.sxiiM)riL 
'i.Lnlrn&Crf indeia.©inantdiurc baberi 
poteft non tamen de beto quia nonobeddt 
tuc idem, ©inautem baberi pottfttfinr 

fcd diffide eft haberi de beto ntpote Jmpa* 
toacumfitualdediftina i para eft paapri. 
ma tunc edi eft locua4f.de pigjet-Lfi fa» 
ff-de oinerfis 1 tempali pxfcrip. t&fcn 
ea qne tractantur a bar .in tmtajrcpfaliip 
bliecundaqaeftioneprindpaiiiniflkabiid 
uorduui queritur nL 

CapTa cHL 

£ftatddere OccaafcfaimaiH 
bcc eft Ouplex.lbm eft bnna b 
Dicendarum t eft fotam ererci 
darum.fotnu autem bdfcUa 
rumlmpHcatfotmamtcfcnlio n iaBliaecgtra 
qnem bdicnntnr. £t cira boc edam d pb. 
ribua querendum £t primo qnerirarqao 
fare concedantur bk diciit aliqd qnod fi c5/ 

exdanturpflloaqdnonrea^tolamtfapi 0 
rem ab filia Ixc peti non debet fare actiontf 
nec per offidu; litd debet requiri man’ regb 
per quam omnia expedicbintnr ut.Lfi.ff.de 
origine iuria.©oUcni 5 illud regrif qd iua 
gedi rgrebat.f.q» ca ppqoa ?cedlt fit nera 
Une tame deftnfionixs filii ptra quem cu| 
boc (ttinrc nataraUattb ck.paAotafia.$. 
ceterum ce re fadlt babend rcpteUiaa bf. 
ficit offendere conceffionem fine alio pnocef 
fa t atete px fa m nn tnr cetera agfeata.tlam 
bftar eft facrilcgiLCne facrfiegJEt bec eft 
nera in territorio concedenda ncru^up gb 
contra quam conceduntur nti porict eodem 
inre per titulnm & qnilqt teris. £t fi aliter 
er pacto tc boc driteretcognolcerc .ntpntt 
arbiter ndalii incumberet cubepaotiiuidi 
Oicnifant contefle fumata torna eont que 
bregcndnm rcq u ir u ntir.Ideotudnactp 
(bt peoccffna fo fcnpda rcdigwar.*! boc te 
net arcbLin ca.uno de in iur.li/ri. tlamtc 
net <p pxccdcre bebet manido t lentendi 
fiiper ne^ectu.£t ita fimtit gddo cooan. 
dferifiacpiicopoa. ©inantemrepaebiiepe* 
tnntur ab bie qnfima boc concedam eft a fta 
tntbtHncfiftatatnmtrabtotduiemtmK 
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tpbcahaacmctdeadtoptclafias ptoadfc 
• iore dmH cmn ftatnta fmt insc i ai t n t . L 
omnes pepaH.ft.oetaftLiiure nmctAjM 
ploari officiam offi ci alis I ft dla» potrigipa 
citari i pceAmOiijponant ima. tonderi 
nota p bar.in tractata rcptelalioBm in ter* 
tfa tpfttooe primapaU ia 4G.ad prini «Jrir 

CapTm cliii. 

fcundoqacritnrqais compare 
npoffit ad impediendam atlda 
cantor; Solario qafiftietc* 
intercft ce tcftLc.Benlrnederc 
WLcixamfapcr. frtcrcft entem pepali 
coatraqo^tadfcantari babensmendatti 
ab coi qnflfatttpop»lo ad mi tter e tu r fift 
■Mndyo(lsii«yibff intercft. ff.ceope. 
noiiinan.L tp w i nd i H. fJL Sdmitci 
tar etiam iUqiridnftrepopnloindkends. 
«p intercft ne bunfte bdkMdr at eodem 
fare ncmam* contra eoe .ft^qaityiarfel 
ndnai per totum niga g . JCapoadcra.4 
JjyfrlwrAi twwn ffpcfattOT 111111 (Bi^i 

CaiCaic.lt. 

Crdo qmrinr i)k txfnrie cont 
COMlOnfl qdqq pctflB^ 
feciudo.ccpetk exceptio q> pe 
tata n5 Uibr tabat' too peto 
di ad ratione pcrionc nd iore competentia! 
9 > putatus eft emendo* arxa.tpaaww no* 
ftorxriM.iL Sedanfadficpacto fnd 
taaribalc tariXcce eligitur recto» cbdtit. 
bononic qui isrit'non petere replebitis cd 
tra duitatem nuquid obftabit exceptio it* 
nitticionti Sobriius eft psopteriniqai 
condempnstionem tnne qoafi in modam ap* 
pdlationis recurritor ad iadkcm paprium 
tn locum oefidentis iurildicti9n<s.fcd Gc po 
teft appellationi ac.Lft.Cee tcmpoappeL 
Suuntcm pal&e Iit munia; tancpactd 
non operator effictum qi remitteretur &>.. 
las Alton» at.Lft anaf.$.illa<Lft.dc pact. 
iXcoiwincrir.ff.ee pactis tota. toode 
rano.perbai.io tractatu repjthlurum aa 
bii.QiMfttioc fakipattfo Md quarta $it. 

CapTm ciri. 

Dario que rit ar qadkerconfta 
Ut ec uiaftida feta aT ce ea ik 
gitiSoLpar tett pini ittdkb 
nclper teftesrcqmri pot prim* 
toex at bciat copiam acootam i fi non h* 
cirt fax dtiotifticti fecere atXtt£.atliCc 
pea. tonderi notarer turadtractmaf 
pgfaUaramia jB-q.p riB .iH Md antii frfc 

Captae liti. 


CftttoqBeritar.aafiaUqaici> 
piantor aigoNfreptdaltirumdc 
tiacriaalcitntcx priooancx 
Icurododecreto. SoJiidoc 
fant itpfibc pte citata et ompareatei Ia* 
taCKritfaperbocfcotxatiatancu detine 
tarex dtidLaULde rcimft.lJudLpio.iai 
adtfl comparcat tcpmodabft iniaufeaptie 
expnbno decreto ut affectus tediouctitJSt 
Sc cootamax porfcaeranarit tnne dabitar U 
centti detinendi ex fctfo decreto, to«u> 
den omnino eaqa epiedi citor a btr.in trac 
tatareptebUiranianHjpoftbae pttodpa 
llaMdfcxtamqpctfcat. 

CapittabiucltU. 
£ftttuidcredcfcnaa cxerddl 
rcpfetiae indictas i drafaocdl 
itndamcftocptiriP.&piftMf 
anlictatiUi eaibmt ctmeft 

coaccda^cieelxjiriixscomqQoeiad 
cam-SohebiicDAbcUb tcMt^nl 
fic tf O Kt o rt ateiipihcapcperiilniSBCCMt 
fediadidariancXftmlndf. fteretidi. 
p- 1 ^ w r i*». kv y n-. Spoteftbahe 
rtcoptiindHgtfsaaacritattppffalkcMt 
Macia H ac rt diXiftpotw.jLfiteMtm. 

j p« f j y ii fl ^H.^>Wplil>it 

ram peadcrerieabncxb; acdtefecaUatis 
comwilkfatmriBBtxjnekrip^amOl- 
lecta n .Loilgcueer.ff.mandatL todera 
ftotaphar.litractatar<ptcUiorajhi mma 
^acftisBC priadpoU ia muad £ani queritur 

CapTm clvftfi. 

£audoqotritor. 9 a perfria» 
captas ires teneatur capiens f> 
dentire iadki. 3 n poffit renerir 
ftbi.Stfo. Jaco.Oebd.tenet p 
tenetor pAtare iodid per.LnS eft llngaiis^ 
Oc rcgjir.nc ftutftadte exactiooenat X 
BUdtas.ft.oeoffi.ptdL SlttOicnntptni 
pudere in perionis captis qatpcbenc ad ia 
dkem daciatX9e0aalLC.dc decari. 1 dc 
paaiora.fir.coT.x.lUsaatmB qae capte' 
cx caab ladkari ad expimo ael ex fcaido 
decreta atXxactnmdt remanebant penes 
capiente; atXis odae. fuiaikgooy.ffiat 
fa poi.legiXtperboc non eft nccciftplaa 
tre ad iadiceabtlam ftdfidc prima cooldfb. 

?n Me oouifeas pata poaderSdam (sima; 
cooceffionisBt.8.primcdixL £ap5dda 
no^xrbar.intractatarepxUkram iaix. 
<mcftioneprincipaUin'i&jdfcdmqacritor 
lwr.tn.l.giiaeraiLCd decmllLx. 

CapTcJx. 

Crtbqoorietm.Sni qaaBter 
ita afte aipte rqndaiiani aea 
dantor ad in falatin tu Uui 
Mcl cx tim aa tar.i 5 cTo.l 3 tamt 
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qnldmn <p Uirio laftdibrtt pendantur t 
Umlca.f4Uff.dciatf. JErtamtio fiet per 
iidkenJ.ti.CJc tore do4mpctriL 't in c& 
pntatione fiet dcdactfecrpilqNf.ad.LM. 
Uo quantitate i .Lfcimoe.$. in ppotattonc 
Cdekx doti .£oia bis etiam putoattendfi 
dam tamam conccfitonis. fcodeai caqnc 
p » cdkM mw itoJ»o* ca di K pKtilkrB;i» 
aona q5c pfincipaU in fU. ad tertii qtcnL 

Ctpfm dxi 

Oarto qoerion.Sn dicta» fcria 
tispofflnt indicte xpicfiUecx 
CHM.SoiatioJBd»’fenaria 
pwpta bominam ncccffitatcm 
paflaut fiat extentiones lentent»? ut.c. 
akimodciutf. Giantemoe feriari cb rene* 
rcnriam od tunc dicant aliqui boc fieri polfc 
in cafu nc contigit oe perire totam concdfi 
naem.a pata.fi ilii conar* qoo« concedant 
flat t fi aeniit nil dkbno feriatu alkgant.1 
U?4i4f.ocferiia. T>anc conclafionemfi 
aedo ocrim In boc.f.memfna Jiam capta 
ocuGonc reptcbUtram ctpiantnr. ut ex fr 
mo nnt cx&auido occreto. ut caul* indict 
ti at rapit deductum eftfit becomnii <nbi> 
beata tempox fcriatojjtXofc» ftuimaL 
IegJt*.£ti*m lex ponit fjxckliter inferii* 
I ductio Ropccrtaninam nctcftitatUi a Io 
affine filis ptoccdi poltit Vio, dkbad ntXi 
•UUf.de ferifa. bcferiistutemindaltie 
cbreacitnduitrinfiexdpita crgoltidi 
rqjdi. rupoadcnadcaqncbkloqaita 



tum gncrita ba.in ucen.1 toeo. Qm ox 
copto marito in pcoult-ceL 


CtpTmcIxii. 

Cfatoqucrita tqriaaalefetf 
fcndercnd reo captitatote re 
ptebUirimqnafis cognitio ndbt 
^ beata. ©oJiamt qqtam f 
f beta eftexeeatio picat de qurennedite 
oelinlblatam dttetaaceft opnt otdbwit 
eognitiom nec audietaortkii» implora 
aUadiaopio.^.fipofttddkddtdeffiodb 
fSHaatcm non fit cxadtdoxkae 
IfcctaTed pendet tnne poi offidanflatic. 
mpiorarc^ter qnod fiet edictio actoom. ni 
gmoqnoru intacti funt njndalk i poterit 
opponere ad ocfectum inrie illto canant co 
ceflie t bahiUtatem pcrfoot t tdaliadcqri 
bos fopia tactum allegit Liii.C.dc cden.n.l 
B-C-at litepen.n Xilf.de edcn.Ct fiet fup 
boc(imntrfcicognkfe. iMnCcondufb 
net» non credo neram in boc fccuodo mitoo 
tlam fi fint indica rcptefcUc parte dtatt t 
oonpaente i in iodttio perfiite ate.dk da 
ramcft$dicacoadu&ofnoccdkqiiIkcx 


ftptionesnciricfnuptQponcndUprindpifc 
Tkc opponi poccftpaft lentendam « 44 » 
«a»ptoBiae.C.lc n to at it m refchunon pofic t 
i .quidem .COe excepta cpafatalieextn 
coJti ©iutcaiindictelantprttcfpci 
t ntc iiw «Mente ex primo t (tendo deae 
t».©i inte-aenit fecundam Oeattnm nd e 
qniaakm fecndo decreto a Itpbttnni nf 
nfixmc idem qt non tndka nili per nil ot 
dtnarum.Lflntta.f4i placedf.dc dampoo* 
infec.£t.f.c<jn (cutaneam qaomodoi quin 
do index i Mno.rxx&ingitdAolai cd 
tu. 3 n prino tat decreti peoccderepo% 
bondertno.per ba.ia tracteturcpUi 
atn in fcq 4 b fad quinti qaerita. 

Capite clxfii 

QicnienbtotdUjgka Oerene 
Diis cxactUgtdrca boc de piari 
bne qncrita £t prinib queri ta 
Sn ex taa competit regreif» 
eontrifilnmflptitrcniteaeiitamnddelic' 
tam cxtctdt.7tco.Oe ac tenet in.ULltaf 
f.obii. 9 a fuccarrita contn fibu ppter 
cni nt deli ct nm lea debitam indicte Itntrtjr 
idiepXntj '1 fuaB.ff.d neg.gcfif.nu.cmt. 
ftai*Xlicer.f .fi.ff.debt» qui deie.ndcl 6 U 
<fe4db.f.cuR autem Sliidkuntcoatri 
pagialiM^<Mereg4abJ.fiq^fiidn.f4. 
HtmiAe uoncftextctiWjftBr lid^uad 

dirwrg ffnlr 

net inimeitm fecit, bioantergo q> ut cft 
c ra ctue index qdtfcck iniuftkum itdc 
buUci no fircorita nt dicttXA qnb dolo 
flaclt exactu iadex quia ngriexkitM 
titm x tunc fikcarrita coaartOan tf quo 
re q u i rdn t a iaftida aX.de exac. tribaJ. 
mUi.in(Ui.x. Suteft exactae terti» tf 
popdotancpcedi t 0 p U 1 .d c mtXiifltt ia fi 
nmuta.fliba.n2- tboadtrtaqapicdl 
cuta t baJa tractata uptAlmm toje. 
qneftie pdacfaiti in nfifLmel jniuQ qoerita 
nide ba.inXfi.f4Uf.de ^obli.atf bads 
ndtnt wn fitapignotaba^n Uge4n4dii 
n hun 3 .ff.de neg^tf.btt.inmft.ni5.Cu 
tau p mt4nge.1n.Lfiuff.fi b.firt» faMie 
Sai nide InLtn dka.Ufi.f4ilf.de dJdi 

CaptecIxU. 

£amdo fiMcqnterqariUbi 
mctofitccurratur antn reo 
tawn fica contra deHtnrqa 
pfiecipakmaftpttdtoamclb 
13e(bXoniienfandUeftdebitnpiinc^a^ 
•t I non eft Unendo One rect» dipic edi 
debit»fcckinlUdamden^do. 9 >bicotdo 
fitfannnd»|ibi<JJeint.(antXl4np»in 
dec5te.fifadeH.l.qnoniim. CRttnona 
neuita td ofiidaks qui tui pofibt bnpakfi 
mtmentdinfikiaafiKieaduiMgicjHnil 
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ff.dc CU.lflUg.U.f.nUUC tracte m» tu 
poudcra eu qu e pacdtca n turulnr.in tractu 
turcpfaUip tn.y.qfoprin c faalitnucrilad 

fcamdua queritur. 

Capto clx* 

£rdo queritur gncaptnaulgu 
rerqndUknmpodet auctori, 
tace propria bomincsiUins ctuL« 
tatis capercln qaa.capcne fak 
i ridetur g> fic per totum ti. «pqmfcg fartu 

fi. Contrariomcftucru». nmuttaloe^ 
quityimfauendfcatfix locum in faris tue 
cuttae ut fi mu duitas induxit rqndjtfau 
infaftc ooutre iHam/boc Uan liat alii cd. 
tnptimam.uon autem loquitur ia execnd 
pucfacti ut fi foliam te. lic e a t t i bifoi fa r» 
m. qtfie permitteretur uiudkta contra 
jpquod no.ff.aXbaqribl.tciam.d.yd cum 
M*.recurratcrjpadtiafratcmfi»)i petat 
rcpadaHia cootri iam .duitatem i qus cap 
tuafait. tonderaea queptedicaoturu 
bar.in tractatu tcptefalfarum in x.qudb5e 
pnndpali in aerlbtd tardi queritur banin 
Lbff.j» quilqi nrfa «gcrinXILC. « nari. 
WJhi ik Wny po ptr* ^ p^- 

Capto clxti. 

dato queritur, gn ner Amatu 
rcptcfalk concedi p ofli n t in cafl 
basal no pmidfa a fare cSuuni 
&ofoCtaitaacotra terras pk 
ncfabditns pottft permittente XcSmuni. 
&cdfa terras Ifacraa ad criicoiifcdcntas 
de quibas loquiturXnon dabitodf.de pia. 
non poteft.Rstfa.llam in coocefitoiic repe 
faluron udtur in carie cognito* de infam» 
di facta uclfaltids denegata* £tficfaboc 
unsduitaanaDpottft ftatncrc contra alfaj 
quia par in parem.‘ic.&o.ucrtitur.Sn ba> 
bcri potfat copia fapfaab deoegmeis faftkii 
facere i de bxuibilpoteft una dato» pera 
ulianftitnere.ltMnon poteft Ibtacre jp 
indicantur reprefalk non requificp fapnrfau 
re densanda iriticfam.11amboc fetet trile 
re iuriidictfancm (opertoria de ime farsa* 
nientta. tertio eoam queritur atit.fagfato 
indicentia i ipfanonreeusnofccnofapcrio^ 
wmi ilacuiasaactpritaertgrif JStdthoc 
poteft Itatnerc cfaitaa <p non reqrifits eat 
9 > unus p» abito alterius tapfaturXJoed 

9 «jw p» defato atiri tcacutMX. quLmo* 
pijta^dcrabtXfatfa t iflfaapaopMrc ulC 
wfrfaM |,fl yjj, CRtioqueritur an fatu 
tum cfakttis quo canetur cpfilfas teneatur 
pwfotrcodlaqncntcpolfitcgrccri contra 
fibancxiAtscemcxtn tentorias cfafra » 

SoLttt flUttBBitMCftC 

tMpmtdktlctett «ptere i twtf tu 
fkripoffit cjcccstiD 


contragfum alibi ctifttnteH tunc poteft 
ntXa dfaopfa.fpcnri.ff.de rcfadLiXcnm 
nnnaf.cumbia.ff.Bbo4Uc.fadbpof. 

gat quetitur nuquid condi.ce lege ex U 
Io ftatuto agi pofflt contra cum i poteft.qi 
actio ipfam (equitur cui cotnpcti t . C . o c ion. 
te n p. p Mfcrip.bft. 'bccocramfi 
tecrtktumcfaiifantatrtxiffct alibi» 
atfdlfamucl indeflnec ratione antiqueoti 
gfabqttuncflb emittent ptcncnkna po(% 
illum oefcndeteabillo Ifatnto. ©iauteg 
ttfaanatusfit poft comWam ddfctw. tdc 
nonageor contra iUunultam Amotu» In 
teOigbnroefiliieantcbabitiaJT.oenoraX 
In ckifcti0.fttcOTineae.ff. «urii. ttXfl 
tidaa. 3tem geo <p Ii ftatntum babetfP 
Mfww^ tumulla t c nciw FKMMkt ff tfrftI 
aa.£fiicctuodt nooobomoilliaa uSienS te 
netur pu>dcbkbantiquis.C.Oe dccariXp 
uiiendun»ioo.dfJn.l.incela4f4dmani- 
tondera no. fapkntcr per barJn tracta 
farepteUiaruminprfaaqncftioK principe 
Umocrfi.ad tertium queritur i ioncrficu. 
ad quartum queritur. 

CaptcJxriL. 

£ — A -tefc Illi imaelllfiBiiii Mlilt MM ^ 

fcxtoQfiQrity# gMipcrpicTwi 

podit fieri licite utmmf teneat 

proalio.@o.facr pactum priua 

totumexprtfam nonatnSttt 
pignouetfam S padfcatur § eefaatar nUam faa 
quo babetfaaut.C.nefilfasp>o patre ptotd 
Ct licet boc no poifct wminua index tanb 
dfli poterit facere ud qpi bomfacu fic condi 
donatos, tonderi ea qneptcdkanttra 
bardn tractes reptefaliarum baptfataqoc 
pnndpali bftlLad qubiDQ qncritur.icjgt 
de materii rcptefaliani pondera qne nodor 
Iu dkto tractatui babbi aut.i i6.Cne na 
ot^umrico.£t ia.de bduilbfaadtmt non fi 
aqt pegnonu£t fa.an.fa regula uon debet tf 
regnlia iarfa.|bvi.£t docdn.cbde fafarifa 
li.vb£t poit lecturam ooaiini |Mui md dro 
gn wmmus poifit concedere repeefidius pt 
unioniuum ffaifabditampteitenr rdpon 
Cam q* nen.Ham (i poteft fare otdiuarfa co# 
bcrccre talem omnerfitatem cedat remedfap 
dfaadtaarfam.bin',patadaU.$.bifJi operta 
noni nunda^ffbar.in. 1 .admonendi .ff. de 
fare faran.in dfi.ncmo.icJ.bi caufcJf. de 
mino.cm f^jasine cum cnsdaHriu; eft 
contra fas comune Han^ poteft cfiorrere 
cumoadlnariotoglo.inXbd.nnde querft 
fiJt publfcanfa.io5 pceifio repnfaUani ulTo 
fare pccdtt %in fabfidm ut JL pdnfaj p dft$ 
fanum medergo aou poterit neftro emu re 
prettfanauffcn ccuctinoJStinbatopimd 
eftbar.inJi.f.bobet itavJf.fi quia te Uber 
dfieinllusftitCx iftfamndtur nfifa faanfia 
Sado 9» duitas non poteft couCcdcrercpre 
Uaapnpter factum U fabditfquc poteft 
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bebadou 

GaptaiLcInfe 

serst.itaitc 

didere de dadlo ia catae 
t ra c tato ptteqacritar* 
QqU fit didU Sco Sd j 
qoottot^<fadlLtcr^ 
rioqoo lare fit panda* dn 

fH nu6t p opftr ji 

firpemifuj t jppter qaid inHhinI.Q.uiat<3 
P» qafeae cuma licitam fit dneQnc&cxto 
inter ^fittidtBau@cptiaMijfrSgfiS 
dunfic 

GapEuclxIx. 

Quid fit dacla au 

3rcaprimam dko^dacttitft 
pugni cotpowlie dcUbcret* bine 
inde doop ad porgit tacta ffiou 
riam ododfi cxagcnrioneau 
fc>iripogna.t>oc ponitor at gcaacbiride 
libenti bmeinde. "boc ponit ad differt tb* 
pagncqaefcadacezfbriam faidcfcnfionc* 
acLatauufcdcJnffl.n krt t.LIC- ande 
ni‘t.Li.f.nim ni4f.de ai t d anM.Lfda$ 
«.qqiCBMtfr-ff. adUqagfcdMutfwftit. 
qnGa.f de.fi flariofe dc boinkLlkj pugna 
illa A i defiboratio «* parte aggredi rtgfaf. 
fcdapirteagicdkatiabeouKlacatra»* 
otpttfaaoa-indktacMfiariofe. 3n0a 
efloaate® Btrinfc^tttfaratk^btriDoornt 
9 tanc ptopric,doeBa. £t ide OadU anca 
^tvtdteoidoesMadeskmMUofti. 
tc tona. ^.eftnaUadxviq.i.fi capis xxL 
OUitroaDcptcbeiucamii. £tdiripug^ 
Mdnnaai ad difiitreatum tractata*qai i, 
tor duos edebaninr ex matae pardam cou 
ccfbatiaft.Oeflbli.cam rotaide fcqatntu 
boe. £t<firi cwpcwliaid diffocotim 
pqgac bdkkrkqaeft edam inter daoe at 
pote at aetate i rrwnnf I rrm nrninrww 
$4ytfodiJ.pwpcrandMi^Bkduix. 
fotcoe aerbcriig.Ttt Ibi no amcendinr aftj 
torap^iUia^i)84i£lirtaellttMitL' 
kgttfe. bfri ad pargationcmgiarija af 
odUexa^tiomm-Tlam par boc tuatur 
tete t dtiontar foecfcs SmM rx.].iu,i* 
CondiKiteigiQrdepciGi^tted^il 
gtacrc ntfapti dic t u»cft. tupondera 
qroomioiBpioaase mea atg tc gi t qaid fit 
dadlum diffinkfccnndamrsf.de pena fotd 
di< ibit g. dnelom pooptie cft Gugatais png 
pa inter aliquoe ad pwbatioocm atritatis. 
aidebiUaa\de|^tn£.iaTiiuoU^ 
ns cft dicere inter dnoa$ inter sUqnea.qi 
ptoptk dadian cft dnonm fcamda* ange. 
fau l. m8 i t eB.Cdc trite mfikU 


CqdacIflE. 

Qaiftcer dadte famarar t qacta 
plex fitdacfiam. 

frcalccandamcft adoertendd 
•dadbmatfap» defcriritnr 
gnarAo otictffihi 
finedeferipdok (operies da 

elB eliciantnr per aerbapofitain fine. Ham 
tres fin* Ipecfce t*lIUk cstmMadlum ,pp 
terodacngeradoaemantpMpter.gbdM 
bnpobUos» confcpcndss er utribus coipo 
rie. 3nt pwpttr purgationem alkni* 
crimiak Irisicd. btopterigitor edi 
exageradonem (Sc tual riiqniOobodbori. 
gtarfr naturali instoralkcrfingabriqac 
apadkatarakafotmafpcdfta oppedatur in 
riacantar k inakcm exteranaandoa. £t w 
boconedo non regie d iqnidinrecaatm fed 
ex ptiodpib nataraUbae boc enarft at iatk 
ptofcqaniqaia trabali expiantis boceft 
compaotetatn.^iecandopte^^d^fai 
poblico confcqocndam at in pabfide (pccta* 
catis aqoao ntree cotpotis aviis modisex 
pbmtnr.be bac reperio hrteanta* i ciafi 
i canonico lege 

act»ne.$,fi qria in coUactaridc «tX anica 
Cde gkdatottoeJi.xLde re iariXpaMNfii 
If.dbfe qai DQ.in fcXatblerieJ.LCqatrrf 
piS^fkpoU.lpede no gloJnfti.de beicriqae 
ab intef.de.^ .interdum, lege canonica de, 
daratar licet id fiat edam pptxr porgatecm 
ta tomeamende p tatam Kcct non fit pptk 
Ondlnm fedpmcradiM ac.Lqaaaaione.f> 
fiqnieincoflactatfaoc.8.ali^iti. fit-t 
tertioppterparjptiincm Xcd aliqdarinri 
rikrtimpoaitari td ri w don eni c on nocant 
fnte cartne aUie jpbaOMdsaa ad ctiamnon 
careoe offert k pbatnraj in airiboa cotporia 
tMdofnfccptoi paocataelk fe porgitat 
edam babetar m re cantaa tepogaa in dati 
lione tttikiKm i .iLq.vjqaaU p-totam IU 
qneftioacmi in lombar. at.J.pkqow eas 
fllndm n wbaiw d tfcifi ctar. £ap9dcraa 
qaeriixiatiriUtaJixfaac iaredf.o^iafii. 
n iore in duictaao qacra airi btUn rabrica 
w editicia libertate tailcnJn tper hUn^ 
ittpacctcnciubioiiit edam^tmarafi 
pewnitdtarnifip iccc dcn ri bneiBdiclia. Jta 

accdaeUam ictide Offa rifcpoftttciiu 

UnriUxckrkiapaBnaidbaaittOndbtide 
tifia antaJiuci.ec cotpointda. 

OaohrefitintrodnctddaeQaau 
CapTm ctxxi. 

Jrca tcrcinm oiddfcet qao it 
- fit intradactam dnetlam. £x* 
pedit fingriaa ^ccies dadU JL 
pofitaecqdicar» ecdarandb. 
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dxa fingito epo tare mterdacatnr *i qao 
iantafafcaatar. £t piknodtdaeflopro 
nenkntepicptaodBnatorilfeexigcritios 
abi (cicadam ?bocdncUamcftbtrodac-. 
tam init mcnraliJEt Omdtnr fcaaaturak 
pio Ijftincto notore jmenknir exfcdaali 
cate ad aliqoid appetendam ot famkurius 
BitarakpMinftinttnnattrepicocnietiex 
nKii»^intdUgairii(pKcompantnrw 
torali cqntatc^t eft terdae modos inrie d 
adie at «ficta cajas natonlcJEftctiam BA» 
bitmn iare natnrali cotiacnte paeerpta mo» 
ralfekgia diota at fianitnr quarto modo ot 
ca.ftetim allegato. £ft etiam inbttns boc 
dodlaminrc poftfaofcj canonico i doiL 
£epeditenim^pafingnitocmoaftrttnr. 
bixi? bocdocflma eft htrodactnj iare na 
tardi at faafcor pio Mincta aitaiapw^ 
waieatecxl»WkattadaIiqttidappaea 
damboc(kecaonftretnr.Qaicqaidcftj^ 
dnctianmaafc in mediate dkaia e diectaa 
pcrconia)acnecftpeodactta»iUbMc(fcc, 
taaJ0cdVtaMiiaBaataraleotigiidHter (ck 
aaas ad fic appettadom efteaaia iadoctina 
farina fenfaalis appetitos ad dndbm ergo « 
caofadacIUiiidttcdMprobatarmaioi.Danil 
pineos Mkkoter fei enim ense podte 
tfaeacremotc imprilnitcffctaamJt4dJ.ia 
lia^x fcc.LnMLC.eo.tLUi qaia aocaadi. 
Ldi.ftndtattca.ttqriaridaam Dcbomki. 
ce cetero in ca^nefbirer ftrotutar anima 
HamcxnttaraH dilpofcionc ptoaenkntca 
pzinciplis lutarallme i faperionbae i iafie^ 
riotibaB ptoacnk in bominfc» aaria appeti 
tnaindmado.tlam drcnmloiptoqaolibet 
merito oT ee merito tfci nataraUttr placebit 
quod nubi oifyfcct iccontracjc aatnraU 
dbpofirioncqrie ciaaafcripto accidentali 
qnocunqt Diligit t odit.qoBSxt boc experi 
ripdcinfapfe.&cdcaa£ilxiias cftpmptic- 
raattentiscoaporibu»cdtftibna. Ilamti 

|I^Hl)^w y> Hil— 

bflbCMIt SOtfSNtC COSfC^pOUdCO^fHD CQfld/ 

gffstiMcmakftfa? pjtcntt <5 

fcimfif mtTrm r fttrnfaf nocsdM)fi( 
Middtau oatoraHtcrJk ■ itpqgniftsbic 
ta dehat aidiftaLTTamabaaifc tadtattti 
lllilBSiHif C0BCtQ8 

BLUtai I nl lupi I flarti £ttane 
ibicattededd ?bac inimicitia naturaltol 
lor boniocni bonfacn Bt pcdbci pomk 
ee fiagabri aataraU difeofidsacuiac tona 
{pecifc a apad aa tj kaad ca patarjaam atteo 
fifrrriri Ntu it itnr 
tamiaca sta c& amicitia ptept er aoifctmi 
Ww rompiririuaianlatT ad fcimam hama 
—a ffpaiiitmadkikiart? inter betoj 
"firmi nra rfr nfflrli hnninlfarin Iforimlr 
«tendendam at.1 ftfanaoin6if.de fani. 
cxpa.icfBdoJLdeDcg^eftn ibfglo-£t 
a&iatagfcfaocaaatmaudiipofitkatf^i 
qi boc a*aratearaea<ft reperto fi qriax 


canat p^edes fagabeaiaHam.llaai inter 
^csfingabebratwdcqddamtcd^oidctio 
nie i csfaitatiofejff arifanatati spexiria 
relate ad fnrnamfpcctflcam.&cd inter Ipc, 
cicmi ^edeqnandoqt eft extremas npog/ 
nSriciatrodnanmadalrcrias extimat5cm 
ntcftinancipitrci anime aucnpab&iifaui 
rieg» n aurm* caritas 1 leporibus n defla 
gnUajmcnitcrgocx qasdamrepngnitkln- 
OiiddaaUoi^imlEtia«Bcpamcipioq^fiB|ierio8aaa 
•i inferte»» effectam at qrilixtin it expK 
ilio tamen dipofirio oenbdneit regrisrta 
mcdbtc dndbm fcd p medioe actae ad qari 
jjpiiepocninnuSed tamen credo? tanta 
potiet cite rcpignantiitidUdnalietrifeoltt' 
emieip fabrto ad U aaenirent Tboc ipaeait 
cam reguntor fabtcnftuHrate i naflo ratio 
aieUbcnmineJSxbie apputtcooclriamq 
liter boc dadlam introdactameft iare nie 
fiefimmto. 

Capta cbexfi* 

£ftenidtrtqood<ficcle$fc6m 
ctos boc meabam dkdmcaif 
? tacent inbbitnm hrenata* 
rali fnmpto prationali bteUL> 
gentienikinrcgetinmiierenetmnalipao 
« contineat peepta mania legie dbiaci 
iare canonico t cmiiboclacedarbeoca^ 
Urari poteftiadpieado a IcgcoUna. Uam 
fcoc eft nam ee occeptis occalogi. n5 oed* 
deeJEt Sc kge diaiaeiaUbitam i boc R0i 
lare pteccptamifk det inflantia de fcptx. 
qaioeddit ((Uam aet tamen ana pec ca ai h a 
lege Omina 5ndkd.xrtcxxfiu)> <, r^abt5. 

lion cbfbt ?bcc facta tui ^dffaactiia 
dnctteme«iaM2b^a(dnii.i^eciBittte 
eei tranffianpdac bobet buclfi n5 lictt.xr». 
q.v.feic argokge dbdaoifbidtamcft per 
Uad pcqptam.T1oooccidfe.ba>tro.vxaPi 
£ft etiam (nbibitnai lege caaooko deboaa* 

11 )ndl ptntiw yyM» 
q.a. Si non licet. £ft etiam bfafcitn ia- 
rc dnMUfjcLLaa.de lea.! .Cpcr totam 
fit I oicas Bb itfViinblxDt bankkfiM 
aobntarima. £t fc boegeaas dadHcx qao 
ilbid pcratnit.fei bomicidima perneniene a 
dacUototrodactocxncaraH d^dkioacfl 
eft aoiantarbaa ex qao aatartiiBar eft intro 
dactn.£rgD8labrafftfbringnatboaccafii 
teeCocftpmpta.tbmiicctaatnnliadi^ 
fido copota Ime introdaci cam natmraiea 
taeBigentic dk tmaca (fi^onit coatrtrbm 

cni obtendendam cfLItaBanatanibdtf 

H tf ai 

artdtrima.K>&qJft4c tbia.ic.lUaKb- 
adonotm XacJkatcabadepc^UU x pbfia 
b edfichu farn o i fiMrobgifaoccficati 
aa Ocmonftnatea boc idem amtrdtaadebt- 
qakbatb.iatcatloqab iaacrtio dedma» 
SUM^^ooariaataraftria. bicerg o 
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contrarium difponk-bfci poffic dcfiugdis 
gcneri bos uidctom motalhin.Ttta mmt- 
literfingdibtaincsid fr rgdf tefiom tur 
dda ot quidam fapcitt' Quidam luxuriei, 
addam aosri n Ic tf fingdfe.Hec ami ex 
edantur qi ptedk necemtentur «.enatu 
tbodonofondMA tsiacdt^dkk 
pbusterdoce anima tracto ee motu quod ia 
ter appetitum Snfitiuffi intdlcctudcmcft 
quaodoif repugnanda. Ham fisafiriu» tedk 
inani (ceOectnaUainslind.£tfi inteEUct 7 
nincat fatim motus cft rationabilia i nata 
ralisJic 6 ipera faperioa monet infcrkwm. 
Soiaoton «contra fktcftmotndcontn na 
tyam.£t fi Ijm inferta moneat liycrfad 
nccc cmm inpcns lenias pcnrait i mtan i 
dinandbtnakbn tamen fit contranafe. 
raat nifi obtemperet lente taekad at fab 
fflcneawmnomoi idem poospnopoiu 
£ft etiam boc genus dnclli tttiamfaf 
nator «Hi famitnr pto naturali incdUgetiu 
idem cft <p ina gen tiunuboc potatur fic. ni 
ex naturali iotdligentb infirgit comnida i 
nsturdisequitas dtTpooensin cofcnatia. 
utmuniutrfii inde ta buit catam iuspofet 
mmvmrno i aeriae loquar fct ipCi met equi 
tasuueaaturalisafiqaqudcfitDadde are. 
tont.Ltos tfaikjf.ee faft -.i far. Comer 
0> naturalis equitas tendit in cenfcrnitw 
nem unfaerfccigo repetat bomlnfe extima 
doocaiquc cft tendens ad mandi ocftrnctio 
nenullam qacMm quornodam bomind exd 
madoneetendont ad mandi codcrnstio* 
nem ntpnta cum mali er terminantor .Ham 
ptopter hoc iotcreft rtipobUa ot paniantai 
ff.ee pabU-LbdtstioJf.LaqaiLUtt oniocra 
tnsb» tff.de ftkioiflll areo de (mte^m 
ca. ut fame. /Exbfisapartccondnditnrq 
liter boc genae dneUi '1 inbftitan iurtdtd 
pogeodaa cmobIco i cUi^ 

CapfaclxxtiL 

bc duello qnod ftt per gtaiamqoom 
it fit introductum, i quo fore fit inhibitu. 

ffftat nidendnm ®e dutBo quod 

fit piopter gloriam uktoacqtf 

in publico fpeoaento qooiarc i 

trodactnmeft t quo inbibitnm 
£t dico f genae doeOt eft introductum far 
naturali ot Innitar in fi» Itgnificato (a $ 
pto infttnctn natare paoucniattc ex fcnmali 
tatc.@cd eft inbfattim Inre naturali Bpto 
ptofartgen.? inre dtutox £ft etiam tobaba 
tum iore cammari init doiU modificatio 
ne tamiutftatim tabidam, bcdaitmue fin 
griaotdbd* bixi<p erat fatrodKtn far 
naUjptoifidbfimfipiificatDboc aptati* 
dkdULpjuaoncho* 
mtto f tto tt fl w i priftdpfa wfnfdtit? r ?it 


dacfctdetperkntimubrfamtoipmUfife 
Inm mieqnendam erjgo indndtboc genna 
duelli inde puedeos cumjpducene cadam 
pdndteffectum ut fatibus ftatia allegatis 
m fuptai mcsibro.bot tamen genae duella 
cft minusdetcftsbilc primo genere attento 
utririi#. Itantprimam genae dPdli (it pp 
ter e x t im atione m finalittr occatione inimt 
dcie neturalie eiancntmlMcadt no (it ne* 
tcrfltriosd extingneodum fed dncedum qtf 
contingere poteft fine erftinctione ergo boc 
mumeocteAabile tamen actus booiimitcftfi 
tir 1 dtdingaentur pptn* fines intentos-ff 
de farrie4.oernm 'T.l.qai ininrk i.Lqai ea 
mente xv^q.l.Ttci.raiuq.v. qdequid de 
(cntentiexci»i.camnobintate. "bine eft <p 
inqdd pbne.iiiLctbiconij qni fomicatnr cd 
mdkre ot pecnnitm inde trabat nonmecfcia 
fcd aoros.Si igitur line ponderato boc mi 
nnstclbAilecftilIo.C(in(irmatar. bimum 
genas infarsit tx odio qnod in k detcftddc 
cft fi fine aafa racionali pneniat ntinpx. 
StbocgennednellifineoJiopaenic. Tlam 
1 lutaralcsamid dadbbantin ^cctaado 
ad finem gloaie confcquende. Gmfiraaatnr 
Jfiud cft minos detcftabde qd minos diftae 
a naturali eqnkatc^bocfm gen» dneUmP 
diftat a nili cqtste ergo piutor maioi.TUm 
detcftatio t apptobitio actan5 pocniit a na 
torali equitate fioper qna limdantnr inbfcirf 
onesi pmirfionesiari8tttJitedoiIe.ff.de 
iafti.t iur t.c.njturale biima difti.pbd. 
minoi.Ham boc docUam non diftat ab cqta 
te iaris natandis nifi qab exilio feqdpoibt 
tomin» occifio qai actas tendit in defame, 
tioneg antaerTUapcr qateqtatt fiuidatnr in 
Mbitio(eg.nooe dofiis nt.knnaX.de gUdiav 
Ii.Ki.Cnm tamen.l.ueteri non erfet (kta ia. 
InbidoqaUrKkocddencibae ranittehitor 
actiones nt.I.qoa actSe.$ .fi qnis in coiino 
tatione4f.ad.l.acqafl. @cd prinum genna 
diftit a naturali cquitate-bibo qub tiSt 
aanecerfarUmaltqrteor otriulq» examina 
tteem od extinctoem * Diftat etiam qnia 
In fimite odu qd natarafiacqattasabboact 
fi fine ada idurgttergo boc detcftixlias. 
Conftrmatur.JIlod eft deteftabfite qnod in 
totum; nocet, ©ed prfmnm gemmin totum 
nocet 1 in mdb prodeft boc antej iecnndd 
parrimpdeftlDaiotdara. Tltmictnsde 
nominantor l and ib fle s t d tupe rabi es rad 
cm Uo djbflto tia feris i istqpbilKGttii tC 
finis in taUboaponderctnrJfJierfinnopc. 
XfiqdainienatDHoJf Jt inre fifcU.noola 
«dfigitnr .<.(1 qds palamJf.de iotf.lege ol 
(dbte.2Dinor probator, tlampaimam 
genas (It fidam piopter examtedoaem ma 
toamboc nocet.fccundamanttm fit inpdb 
fico (pcctacaio piopter ietidam 1 neoneatio 
«e m popdi-1 ab boc ludas perm ittun tur t 
(peco.C.oc(peca.i ferai.1 tcno^cr tutam 
tUxceptaJJLlU.i .CcxpcoJidoiamJ. 
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mauitgtcceceaftitatb. 'fxWefafcrf 
facgofdadli btrodnctua brcttaturdi 
fianptD ifcfcamdo 6» Sgnicato i ipfanfer 

■IBM 10 OrfbUIC pfaM 0 OKK. 

CipCta c IjndiiL. 

Qaoiurc dadlsm^r gloriam 
ItfaMbitoat 

£ftataUcre qao fore fac geto* 
dadtt cft bbibkaa. £e dicebas 
tpminMbkd faredattobregca. 
bre pafitbo canonico v$ i dai 
S. QaodintiaiteBnbolfttoMbtew 
peob*ur.oaacmsgidi<jato sipo tar* bM* 
betar edam omne idperqiiod ptrueuicarid 
l^feJteedbl»W*bet§rfamkidi|i 
faqao dp cnrcnitmjerb» genae dndl^ 
fatur nuto pcrXottfuUf.ee (po.ff.de ftk^ 
faf. UamXCdc ufcrrtoXeoe b ft-C.de %* 
farte jd inXflfa fi4f.de beredlpc. 1&1 fi 
Ugt.$.3 cem oeiUBiiMf.dc mili.te. Lpiitoa 
(M fapta4Dinor profatur dcatro.c.*iu 
aonocrideo. Qtfaatej per fac genas da 
dii paeaiatnr adfajniddinlacc cimi» eft. 
Cbotinnacur iOe actaa fare dfatfoo infarctae 
qd cft dicatas • tote «tasb.©ed fac ge 
ano dadlandi eft fatefarodi ergoutootatar 
mto.tUm caritas cftArndantitamomntt 
fatatamicrdafiaa rttctoeom dcpc.di.tt. 
caritae cft 1 .c^rga 1 qiutt per tod^r pfaa 
partem lites diftbttionfa 1 ficelknom a ca 
fii y# nmn» pccotiJSt ficiflbhtai 

tere dtotoo.fcwbif annor. Ilaaicaritaeeft 
ddcctado dd 1 fgeimi at.c. caritae Aatim 
aUtytftjg t ifa frtff jf H ficotfaUptola 
ca^ftorteJ ac pcdj.ii.Qcd daci le n e 1 face 
taafed n d te tm abeat pro x im u m. £t Bell 
diligit ergo bbUtamiurc dimno. bi. 
ctfam etiam <p erat infaritam fare gesti am 
qei cft undena ad ocftrocdomm anbcrfi. 
Ijoc ym (toribod <ft W d B D&o |y wt 
to pacbatar.lbm cqoit» aatarito faxr jj 
fepdKnr tegoKlin tortt io cojrfcrvirifc 
totmgmamm BOiiicrilocfaftiitBtc 
lXf.be naturale iXot fac fac eo-tUf. 
txdbxar Bto,Hn tocywxhdludl 
teadfcia «ftmctfatem i extimationem fa 
mtate qai i ncbUSma pare anbcrt.pmaao 
cft finte peodeetmmXff.ee afate Xb p c cau 
rfiwi rrfihliiltwitiriyil" i: -Qntr^i 
tar Be actae cft bfaftitaa ure geatiua qai 
dbwpngnaaapacccptbtretmraibcqnitatb 
qaciiptoahafcnttiitddaB todaamntd 
faegeue dadlandi eft baialaodi ergo om» 
iaapaofatar.lbmcancliad tftbne gesti 
a» iafafci r a m con tr ar ia m etdaatftpatccpdi 
ai poarfad eadem tttdttdpUaadf^licgai 
•tteJortaXUaftteMil padpio ndLdUto 
^picWam. trflfaturadactaaffaceaad 
w pacocptte terilgcatia» 4 qate aoa loca* 


pkturcam alent tectanratXi u m n a tur a. 

ff.ee coadutodc/i rcgstelocapktari ee n* 
gttLiarJLai. l 3 oc edam eft Mgprttep 
tamiori%Batiamqaodtl)(aoRaie(icriahB 
ri n5 hdas at ia pebdptodaaretmam.es 
fac genae dadbadircpggaat atriqjpccp. 
t»erg9.-nam primo paeceptorepuBfatlfac 
Ttemdadlaneqmrit gloriam de aitaperiote 
di peodmi .1 taamtt Ai fac tteri aollj^rgo 
InHxtam torpendam. CoattramtarUcsc 
taecft inbbitsebrcgpitbmqaftft Ipeciee 
bettibbftLfacgeaae dmfendUftfahno 
di ergo peofat* mato, oem bellam iaftfl io 
iambtrodactamcftbrtgcMtXcxfacb 
rc4f.dc bftj.ibrctXboAas4E.de capti. 
npcftUmbbraarfle. IDisoepatcto» 
facaooeftiodactam «aqmfcatt p e bd pb 
nec propter neaffartom defeafaa ergo. 

£xbte infertur tocgpiaodadlaadMnbt 
bitam «regendam. ©edte%pudktb 
oppooctttrttc. boc g n ara d adla n di fit pp 
tcrcxpcrknttembtticadbb qacfcttitade 
eft obtaoomufas porto cardinalis. ©cd 
abtauamomUsttccetnmtcKrcidabatl 
Mbita brcgcDtbm ergo 06 procedant ftatig 
dkgata.Qaod aatembie ftfactaeoere fot, 
titttobbaaccftitirti»moiaUB.nambtoc 
genere dadlandi Iit cxpcctatb aggMfaa. 
Solatbpao eabeatUbaba coo tr arii eft at 
tendendam 9 repentur todtndoinara <wt 
cft airtne monito i cardmalb.1 illa trecd» 
ogadooeafitnt bbbita iaregeo-fenat cttof 
fa ritadtoc a i m i tarito irk deQnlw pbot 
factMctotucttDl di fcic it ididc <|ttcfigdi^ 
tndunric pdcipit ea? aggrcdfcdl *i ertpec 
tidi brit qab(g.1U d ia a gg rc dl tf peopter 

tiinoicm q^|| ftwjknfCB dc bcito pMQOocor# 

Oaidanaggrcdtontar peopter expobdam 
arde beflaodi at (Upcdiarif 1 W nt fteiter 
iffircc Ha ptar Bc hcfl tor 
pbos nW B PUririiw aggrcitar po pt f irM 
bop iditowttfptr lcto i jupe* 

mmxat omM' duo bob 

nwl codfe9UM<|pia kBMlMidiri 
fbkncdmUlaaimBi^xrrt Jftc.iboc 
H^an | y jjit ta JiBC s( krf htB( liB Mrk id acri 
femtaftnc) qaecft aera airCmotalto icar 
dbiltocxnt. Bdfacaataa (pOtacra 
bKto tor t q mtta rbu couStio lUdicct 
9 opertor Icicnt r qnis. Tlej opuaigno 
ratt ii op* dtattogapeadida debjrtgaia 
reomneop*Statia, ecdorcprit jpdigea 
Xcfdo fcqoifit Bf y ^~ |T 

terboaicaccmibpaeftrcemopcrtoblcnaq 
entem peoptet diqaod cxdbfea^Outrfa 
reqmrkar» opc yc tar ftrmitcel cdectaWi 
tmemacaamiUdtdbariedeqaibaaf^aaJi 
<dt futadam plaa i mb* a aera puaca tft 

tTpfT^BTTTTff ffTy^—l ii 

J p •• v . -1 u ••• •- Kb! x j wEBt 1 IM ( ^ 

aaa 1 ^oadbtcm ia paopoiito 
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ffti operantea ingtcdtcndo^expccnado 
bpc gtntre docili boc fidant pmpte^giorief 
non ante* piopttr bonitatem rbonoftetem 
•ctas ia fcjiec etiam bic operantur are» e/S 
debent txccoUjgaatar in bis qoe tractat 
phna.iig^rixcof tractata de fobtadfaie* 
£xpxdktiacrpinfcrtar boc genae dudii 
di inhiatam faregentinm. Wccfamboc 
daclii genas tab&ita; bnre canonicoi cinM 
3ar« canonico darnm «ft tamen remittetur 
quoad jfc&ticncm i gmilfeacstracfiPltg. 
dMncqaabocdndlam eft inhibita» afcdi. 
dedaetnm eft pbat ed am rab »m Tnigran 
depugna ia dacUioncUcgtdpoattarcrkia 
<in^ rtK ritriiw 

de tOtlMHKIldlflllidfQPttilisiitORKMlC 
tiedcQep i ccdcfidtto t y d w » >tecc^ 
da^^dctotchiipcrfcU«*tibfc 
tUfyttBur 4 |oii fa||p? w& «ffetHBi 

dtof yihihxyois juti jfig Utex* 
|jJJ |pf | ^get 5 c f fi^(crilsctsif§ 

pewfai c&ra «cadentem ia boc dbeio M 
pygHf c olhct iocTJgy tum CJpb i btan 
at pwto tex-C-de ghdiatoJ.aaa LjcLgd 
dbwitlcgMi^flrci dtccomamv 
noeam urXoob eft aoaUF<de1cgUbic poto 
•daerteadaa 9 p 5 t Ibripagan a 5 crocata 

dfcjd b uc biiscoUttCUBt uri faiHwMb 
dia1 boegeaoa coUactndi no rqperio fate 
dudi nec aettri oec nano probabiai .ymmo 
inrcnoaopcnnittutarlpctacnlapo^^ 
prii recreationem nt Cee ^e>i ftllicno^ 
totnmtUxceptaJJeaomsILxLftcxptn. 
iadntan per totam cJUto.£ 5 t «tina fieri 
pagna tendens ad (utgck dfafioacm at i tot 
neamentbi ia daeUo ad mattea tendente 
TilbtoedabbtoeweaeuCewMbita.lBai 
caC.dc gbdiato.it xi4it ratio inhibitionis 
eft tacta Ubi probatum e tpfamtnbtoituinrc 
dinino 1 urcgenriam tege ait aettri appar$ 
pmlTam poterit^ iure duilt slka ii» cL- 
o& repugnabit inrcgcntinm. Jnboccon 
trario dnbitanLSed ponderaai .fft qs i coi 
Inccationei mente qai credo WiJelegbia 
tt»is.£t pao caidentii pondera 9 raxrkur 
triplex putntfio qnedam eft pmWio (impier 
quedieft remittens 1 inda^enepenideq 
tabetor tuLduca.dcni<g. Ito; atibi no.gb 
fciiitremilfiopcncoocidpc. ©edperrnMio 
eft qae biQk impedimenti doa qaod pmitd 
tar at<acit*cx.<p iadrip emit t ot arbabeta 

re l«tff iKwir Utili tcQflwtar inydinynti 
bnpafieda ne poifintfecandd cota re r it us bt 
bitere oobiCcam nt jdv-dujui incera. IU 
peritor 1 tcrcia pnURoiS pftatiaaanactai 
9 pmtrit fm 9 dld* 9 ecd. aUqd gouttit 
dc^cddf aiadtefcadari pftSdoiaoaraga 
ipbn politiae tradit at.c.cn non drbomte 
Abidic.i.cadCiliMoaBBdcaifid.n.c. 
■aoaerkdc^Jgm.&cdasaH(fioqaiabapc 


dj m eatM f o Cit qtfnoofajdtttpriaM iw 
Una pemj remittebat. £crti> addit raHa 
fecundam quia fiftat inaam cn ta m permMo 
qtf non faciebat fecunda junmo (oian hupe* 
dimeatatoUebat. iloncrfaappfcidoad 
ptopofitnmfibenepondcro.f.iiqaisbicoU 

lactatione 3 x tex-renuttit penarn occideati 
tn afflictatione t U fabditur ratio qnia no 
fit teiarieosia erk ergo pnbtiopiim* pene 
rcmiifaia fed naUx regio cantu; iur 3» boc 
dodlnmfiepnnilamfcda od tertia pmtfwe 
ia boc anttm non repugnant 9 ins gentium 
iaUbeati daflis lex penem remittat atJ. 
dictam dt £x bis infertur circa boc gi» 
dadliqaoiareinbixtrilk i qaoinrpmiA; 

m i 1 ana ^ 

pAiur nntnpi % cpm oui ibdbidic 
kdodfloi* 

CtftcJact.. 

Jraqmnmmewimm^oi^ 

fidutM* qoM ftt pnUbB 

1 fpttrqaidltiribHtaneftai 

dcndmdkd acBo cfi fit ctoti 
p <r gi tionb(|iofaytfit i pbfc te ^pwttij 
ibociyikiftrfaciIreBff ip d a fiflg»» 
n nnc g pat a r*£t dkpj^djdlwi eft faMbitfi 
banedtainoioregentian liarepAfaoct. 
nomcoinfiftmcte iare daii regalar. ©ed 
farelombardoincaibaspmittit atfcbdam 
caniloadftntiem.OaditerAuiibocpar 
gn at baa ja bfc i t a^ fitiarediainojibatprfic 
8k actas dliubixtasiare dinino pqaifft 
dei tenptatio. Sed Ixc dadB eft faointadi 
crgjpbiiturmaknpiladpaptn.llontep^ 
abis doninani dai tnd> Ibiohit tainot.lUj 
t m e tOTp rg t li r 

contra nataram g> no eft pdnctftie nfimi 
racnb dinino fic eft dicere in bx dneUo pat 
gatkmio. tlamnatnrakeft^totiottin 
geniofiot obicat minos tortem 1 minas ioge 
niofiro nec econtra Aeri poteft otdinc nani 
@5 aliqti minas ftntis 1 adn 7 ingeniofinfi 
netiaftkiamiperondln qrim*ntabxorii 
obdneat nt ipfins infticia tsdarec ©ic ago 
dc* teptu at miracnlnm fedat. Conftr^ 
matnr dk actas eft inbibitas iare dinino 9 
eft ad I nentoafebriente dhbob.t)oc dnd 
te» eft banfemdUigopNbitnrad»^ 
nil cornnne dei ad dbboiiQ (nda ad tencbtaa 
IDinoa piohatnr per cajnoaomacbUi^.u. 
<1 GuamWnifti ea.ca 1 Qneftjoae» Coa 
ftrmatnriikactnocftinfaWtao iarcAdno 
perip^inocened am pn at ar Jaocdadfecft 
M*iaoOUrgoptobat mak».1tam de*oado 
mritdanpnariinocentief xxiiu).M.ca.qnc 
rkarperca-Ognadb^de porg-odergo. 
focoidoowbx dndlu iabnoabre getU 
Uoc fbd fic JUetctaocft iabUf tanges 
tui 9 repagnat 0 di egtate faper qoo bidatd 
iftinogeada. ScdOaeiUpargttotiicft 
baialoodi ergo patet nain.f^oi^niim» 
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llml^cqttsbfgntttaodinqatntcs 
puniri innocetes dtoi ac in hoc bcflto cea» 
tingit qiudoqt econtra ergo inWbitffnrege 
ttan.Jctum repugnat iUi preceptoqD tibtfl 
nis in pnnctpio decretomm. Diriipfum 

ibibirii iure onet-boc darrt de pur.W.per 
totale depngna.1 dndfo par iuq-T-a-cca 
faWbn^adfbxmqodh^Tcritiontn 
portent reddi que reddite fimt ad probandti 
9 febMbitu inrc dinino ai ius canonicum 
imitetur ibibitionea 1 pcrmif&ones legis di 
sine. Confirmaturi perfaoCfMcriam 
9 iurc diurno fit inbibini.Ham actas iile tft 
inb&ttus ture pcftioo per que fitcxdufioob 
feruantic iuris pofittui boc dnrilu eft iVmodi 
«rgo probator mataa.llam It obferuantia eft 
mandatialegepofitina ergoobferuititex.. 
dafio eft iobtbita.nt fient pnpoiituioppo 
fito fic opfci oppoito.ff.6 Ms 9 Ii fm f afi-iu. 
LUftuolin prin.yrii.dibo ^ icfaia.ttetaf 
minoa.nam iure poteiuo introducte fant ac 
rienes tam ciuiles 9 criminales 1 tota fis* 
ma indteiaria per qua pioceditx ad inra p- 
tinct oedaranda ut.l.propcrandtiaxe-ofc' 
foratur i -l.una-C.de lit-anteLi J pariati 
C-« fcnten.1 eugr contra dc paobs.i ani 
cnfcp reddatur qoodfai liuj JxfitxuoriC» 
fima i .Uuftki«.ff.cc iufti-i iure i.fdofti 
ciainftk.eoxi. Sed dneUandobccoMcrni 
tia penitus cxdaditxxrgo dadU i inre po 
fitiuoinbfcitum. Confirmatur ilkactns 
eft fine pofitiuoinbfcttnsjxrqai parttos 
bftiria Denegatur .1 ctfelc inintia irrogatur 
&cdbocdaeUoatcbuiafawdi<rgoptgba£ 
nwksqtadbucflnc pmmdgatafitiurapQ 
fttina diutnitus per om printipnm x.Lrir. 
Cde longUempo4ncicrip.1tti.di.qao inre 
rvtqXpfi^mt. Orcbatur minoj na boc 
duellum itiquido cotitigir innocenti fuccd 
bcre in doello 1 fic (ibi in uriam irrogari 1 
aUquambcSringlt nocente, obtinere 1 fic 
nSfitiufticiaptoaocid. £xbis infertur 
boc genas duelli quod fit per purgationem 
crfaiints in petidone fate inUbitum iure po 
(trino canonko indiftiactc dnii regulariter 
Diri etiam regulariter iure audi inbibi. 
tum bx poellum faUk tomen in dnobas cafi 
boo per J.fekrici de pace tenenda 1 etasui 
oiatotiboo ut putt fi quis intra tempora po* 
dsbominem occiderit 1 conftet dcbomicU 
dio punitnr pena capitali nt firact» pacismi 
ft per duellum ptobirc urinent 9 tocfcdcs 
fendendofidti eft ille fecialis cafasqno 
dudlumcft in rei optione. Slter cafnsfiin 
era tpa pacis irincranoit pniri nili p daelU 
ptobarc soluerit quod boc iecerit fe deftn* 
dendo. Dii duo ctfus babenttr Dc 

pace tenenda i eius uiolatoiibus. lege una 
Drimos qnisbominem infra pacem. 

Secundus in. $.fi quia aliam in eadem .L 
3 n aliis ante cubos pmittitx init lombar* 
Dorum ut.f-pfcqnar. £x bis concluditur 


endamptlndpricmembttmbdnsoractat' 
(400 inre fic oodlam Introductui qao inr 
InUxtnmeiftingiwidofingnlaelpcsdncIU 
fcer pttdicta ergo patet expKcario quar - 
ti memini uiddicet ppter quid inWbin» fk. 

1 ppter quid pmirtura.Ttamdadlum primi 
omni inre eft inbfbknm 1nudo pcnuiffani 
ppter qnid.§.spp«rnfc <5ioc fecundo 1 ft 
dc tertio fingria tacta (ingnUsmemtois ad 
bxppofonmreducendo, tnpondoraga 
per esuum meam tangit'late bic cum captis 
• pcedcnribosqnoinrc Introductum fit Dod 
Ium quo iure pbtoam quo fare permiffiau 
ujdesKqaM per b ri.itaxxepact tenenda ba 
vblcord«l.lnmbita ce edidria Ubertat* 
tollen.m fLubLdirit $ legibus regulariter 
bellum eft odiofhm *rdnkxJ.LC. B gbdk. 
toatbaoli.xi.nidc glo-bi Jxnm fiUan.fJLff 
De leJL cinge.tnfti. ocUhartiafa.fji 4 n&. 
udebar.bt.Lquatctione.^.fiqui8 J^dJ. 
aquilum mdebaLin.Ler boc btrc.ff.tf UAL 
1 inre^tg>f>ntfhib<taiude.»«abbdn^.ii. 
Dc cfi.pug.in OuelkUEt ibi (abdit 9tft»Du 
clla Uenmt Umenti diabolo lua<knte.3dem 
Dixit in.c.Uo.ti.bn fi.unde Dixit abb-tnx. 
LDepnrgumigiri q»periftaOuelia Dcusnr 
temptarlkko pbibtta 1 io-c.iixo.ti in.fi. 
cot.i.Dxlib.inxjfi.w,rixi<k.dxMt. poft 
tx.fa.cjjct otn e am cntio itp-nonlitliri 
tampnunopiubitamnUe hnctnmtbomam 
fcria fcrieu|.xxi.nide 4 >.Cardi in dc4afto 
ralisDe retudi in vuj.tnde5enge in efnagL 
kMnts.xriiqoe incipit qria in fattrotd «U 
condoifit m OneUnm eft pUbiDim 1 ino ci 
«Oc in bocfubicfi inri canonko uidex. mot. 
nomacbUm iiq.i.i queibipaedicantur. 

Captmdxxii 

7 n qbos cifibas purgatoriam Duellum 
permutatur. 

3rCa qufattuj painc^ale uUriicj 

in qubuo embos parmittitou« 

dium eft uideudnmK prima fpe, 

dc Oictfi eft »itofio cafn ri feris 
(peck Dictam eft ijfiter De tertia fpeck nue 
aUmduai illa Uralombarde ptoritP odfimo 
permittUifbiddrct tertia fp^infiftcdus 
u(cr ad flne trtctaf Qnercdueft igitur 
qumuscafibuo boedudiunt permittatur.nl 
tra dnosfitpM nominatos qib babeturin.i 
federid de pace tenenda 1 cbis udatoribuo 
©o.permittitur dadlom in crimine Icfc mu 
fcftatis cum quis albe impetit fupcriUo eri 
uuw ut i lombuda de poblicis crimU.ll gs 
1 eft ubima.fit fecunOo ai Dicitur axonem 
confcfiistuminmwttmuHixilombarjc? 
fdio mottis i.fimriieri eft ultima, fit 
terdoipaopccr fiuriam eonturbitatis couul. 
ais xl quia aliquem uocauoit conturbiti 
X in lombir.de ceomawXft quis Sliqfi 
fiti quarto caTu^k bomicidMcdmUoIttf 
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On^ntbloaAr.QcbemkU.ti«rii 5 
fit <|dnto in crimine periddiii (i dka< 
cowMnar p t yta r cupi&a&m bonorum ip 
finsDClWnr^cpcnckfiieJJ. fit fex 
toptmdcftatosfcrnaocfimUlbqiiicftin 
fiipiiooarimmaelletnegcrefcraimflecilk 
far tum nt in bninr.d fiatis.!, fi quis 
£t dkunt quidam g> fait bccXc 5 uaIc&« 
foae fecundam qno(<bm.i.iniquitatfe.'clde 
liat ip commis teneam pugnare pro tuo. 

fftfcptlrnom crimine adulterii ut Ii quis 
accufetar adnlccraffc niorem almi» l lora 
bar.de adultcriisXin.fftoctaoo fi gs dicat 
aliqui muikrem adulteratum t fic probare 
nefit nt in lombardajic infartianmdicnij.il» 
incipit de iniurfis malkrnmXpaeUam. 
Item fit nmmpnpu fi quis coacniaf$imu 
b otdine rem mddkm fine imehlan podide 
•t xnutt.at in IAar.de picriptieXiiquia 
alium aTJ.fi. fit decimo inter cotrarios 
txftee nt in lortar.de tritibus (i quis ai ni# 
tero quod procedit fiprodactitur abatreqi 
(arte. Buuntcmebcidempte tunc non 
fit dneUnm.11em Mt netor probet i codep 
natur. 3 otnlfaiptdut t abUuiturreus. 
fctd libntraqrptc p t odacaat a ^t cetere 
fintpuriatuc (ftdaelimn. fitnndedmo 
propter debitam paternam contra filiam ne 
gantem ut in lombar. qualiter qoisfedcfcn 
detJ.fi qafe peft mortem. £t aerae intellec 
tas iltiusXcft 9 imdUgatur debitas ex ma 
iefido. fjtdaodtdno propter incendiun» 
fi agatur cftra ■rtcfetoriatiloabar.qas 
fittr quia k defcoXA qafeatid .Hon entem 
fit 8 spuar contre coafifitoecm at i lomber 
dettficonfimHLLaaainft. fit trededmo 
pro adatoerio at fi meritae dicet axoat fiam 

dqlftrtf} (ffc gf j Qalfff qnfe k 

defen.icJ.fi qois ante, fitdccfcnoqrco 
fi merfcnefi^pidctar <p gs turpiter k beba 
exitoi nxorcJEt Intdfiglt lex tnrpkcr rige 
do at io !ombar.qaeUmqobfe defendat tc 
fiqafeemS. fit qmnto dedmopro per ia 
do nt in lombar.qnafiter qoisfc dcftn. Ldc 
ferto. fetdetimofextoctijmdncUampI 
neftiton nt Ii quia dicet k primo inacftitns 
*t dcpoddfunceicctnm i alicuius idem di 
citat Udem de inftitura 

fit decimo feptimopro depoiito negato, 
at fi depofitu fit nitra folidoe xx.ot. Lfi ga 
prole, fit decimo octeao fi diatnripgo 
certe per nim extotfit nt.L fi quis dixcriM 
lobrr.qfimqufefcdefini.ic. fit dedo na* 
pUborrac perire t tuo-LG^s funs-Quides 
dkut q» Ufe.Lfait canttalccfiana.ru podere 
9iddepeaneme*biclo9tarmdtn (apfitcr 
nboctigkbeUntukpea tenedaia.U 
mxoLai k atigd pbnLcde edkUibcr eoi. 
fatftaidc ULinXncgitttuC.de ect.1 obii. 


loterquos Inir i debeat dndlnm. 

CapTmclxxrt. 

Irce tettnmpriadpeie niddk; 
inter quos iniri poflit Oodlnelt 
aidendum qualiter Ondlu purge 
torinm inter prindpeles regnTr 
fieri oebeet^t ©ico 91 boc bebet regale teto 
inre lombardo quo duellam pmitttc' in cafib’ 
fapins narreris q> Oudlum ftt inter principe 
ks.@ed ile tegi Cillit in octo ci(ibus.fcri 
mnsfi nuendis ttee impedit. Seod' fi ctes 
«repite. Hem in ce lebor 1 ooIorXerd 
as (i infirmitas aliqua Oncllere pbibcat.3ftr 
tree crina tabentur In tomberde qualiter ga 
k ocfen.icXquaaip lege i ce picioXaltie 
Quarti» rii Afui» qneft in qaabpofiefiioc 
fuirutfepckmat in libertatem. tlemtne 
aominaeOndietp cempioncmnt in lomber. 
qualiter qafe fcocfenXfi qafe fune opter ap 
petitam. QaintneGccdcfijfticettpfbmi 
pate dencoB ad comce cautes bebent ed in 
uicemndcameli»tunc pugnentpcampbv 
nem nt in iombar.qaaltter qoie k trftaU.fi. 

Sextas nbi mulier accnbtur d edaltcrio 
ntu!»fear.e.tiJ.fiqafe uxorem. Siepu 
tknae fi teftes ectwfe fant contrarii tcftib' 
reitaocteflcs actor» tcbentatfnmcrennd 
campioae i tefteereiefldmereeiaiet tcftu 
bos metat in lomber .eJi.fi quis eam altero 
Octame ©i (erane eccnfetnr« farto in 
lomber. btftrX fi funetcmiiiam tcfivto 
bodie temen oc confaefudine pmirtiiBr glL 

Cepfc.bniG>. 

Omlitcf (Iit 

5 rce (epdmdm prfndpale ktttf 
qualiter fiet oodlam cft Midi 
1 ftcptcmitto^Ondlnm eftre 
OectumedinfUr indidi conte 
tiofi. Item fiatt in iudido conteadoio Ut 
eaort reus index mftfecanfam inftruca 
depqaelargo modo lnmpti|>qaim(canqt 
aa^Mnicntteatll 4 f.oc(UciafirB. 
fit nericetb oodarado nt feratur oWnkiae 
fententu.iotc in Oocllo (unt actor 1 rene, 
utputa ^nocens 1 ^uocatus. index WWa nt 
jpote trma quibus fannicem pcudnt. IU 
neat in iudido contentiofi) qnis efiqaendp 
coaoincit tdtibns faiptarfe «i conMbnib’ 
ntOereftLfi».ctmnedfedem.i&iciudnel 
io qeis aliquando armis coaaiacit corporali 
bos at fient in prfano fit <p fic cooktas 1 in 
cducondempnedonis fic efimifi confictas 
In boc.- Bdlmilitadinem igitur iadidiefi 
tcadofi querendum eft de boc indkioXdael 
lari, twnderainfimiicaqaedbcitbarja 

ItfXfinrtftiin.ii.frf 
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Gq(b ctocbr. 

anhnaac u tamdttftn inter datCan 
tttfepxftandampcrqocm. 

r primo qnero Soiaramentn? 
dcaftatcpKftandu.€tsnpar 
pmuocantcm i pwooadi. 3 « 
pcrtircp i per quem. £tfa 
rrnntri de aftn ee boc indicio idem cft 9 n 
ramentum dc calumpaia in indicio conren» 
tioTi fare ciults ndecckfaftki-i (ridetur 9 
Krt&ianrctxbat. TUmisnMncntnmts 
talompnisptcftatnrin indicio contentioib 
per getmem 1 ream nt.U.i J.C. de iurun 
tocaLimp.i aflctfthdpik8co.ti.ef ut. 
per tocnm.£rgobic tftmili cnm ftt eadcjra 
tioi fic eadem hris dilpc<ftlo.ff.td.L aqatf. 
UHnd.C.a<LLlMd.l .aitima oc confti.titf» 
SctocmnfL Sobrio bfcfaenit opi, mrk 
attento tam lomturdo ora fait opLt ferar 
9 fait mantaanaam 9 h boc bdicb duci* 
uripadbtar (aeramento; de afta.abiitroc9 
tamen ab actoc $u reo. £t Iit feamdii eoo 
cotrfcifttar «auris hraloqoenck dciita. 
Bon prritandojddocant 9 tabentur h !&• 
qwfa fr twc rt? - 

Sed faiex tabet qnsiumfateUccnwjmau 
ptatcfligaturtatrittias cootrwiisucpod 
astet tfacflnm 9 periurent. Secundas 
9 htdligatarta duobus contendentia* fe 
poiAden ot podoB doclknt $ deferent. 
Zmtae9fotd!igatnr beo contra qoth» 
rato eftq» fartu;camifit.i iOe urit taran j 
trarhm. Quartas cnm duo higint coti 
bdicei «nfla broric delato faaramento i al 
teraultiarmrecontririnm. ‘botnmkiu 
tcndarepMbariflUetvr q» noo eft boc caa„ 
tam fare pomo contrariam exporte id .ut 
fetas acto» hret at h lombsr .qualiter qah 
fe dckndati.fi qtris aHnm aftn. fsUkriri 
It dnedum paopter cootrarktatem teftiam 
at h tombar.de teftto 4 .lt qaatter qaio 
fedcfen.Lfiqabai<itcro. Satanda init 
«boKQCflttu cptf oobilc 
aaqabaeaiataddatlhndamfa cenfetptaj 
toc^kcr contingtattoiiic pmfa0flbdn« 
But pfoctypKtcr tfifftt fiw- 

3nprimo cato otpott cam qdapmoat 
aDqaem faper feto adinccadio fibi facto € 
•dritcrioanaiafaeJdc refert aot ptoaocaa 
doiptam dkit tncMMLapt dicit jafcfem 
9c&nifcrisprimocah d$ taran mede ha 
tffc.fcawdo cata debet iar ar cVp fanem lau 
bet Upkhncm.1 eam ptooocat ratione Iris 
feidoais debet aAccrc ca afc m h pitionhBt 
pote <piphjBidcritlo9 eri uxotc iiu 1 fictf 
aUhQoi aut (boiocat ad dacUa-l ca alica 4 
a 5 ppter aUqirid ?mMu cdtra kb jba iUd 
at pote hper crimine cam jmocat Inp crfmi 
ac lefe aakftada taac cnm accedat at tdtif 
debet taran ficdfe at pidbtur bracata; 


tefbaat.CdeteftLLitfhrandidcteiU.Ci 
tns’T.cxamaddnacriff .1 didthreoat 
hret rem fle aon dfc.lscc opLqaoad tkn* 
mentam ni rcpMbatar atJ.fvimaJ:crtia 
fakopLi fertnrfarifepspienf nUdkwex 
parte ni tpnocatiatfwm pedtariddxet. 

Scdcxpotc actoibdc ecto» stacta 
iondurda q^kcr quhfc deknJJiqeasaftn. 
fecrcoptaot. Hamnaateactaradalte 
rnmoaotnm ad pugnet ad renonet icoa, 
contutor. orincnDn pro 

parte rei nfeil opentar t fle at fapiham re 
M feii ft iitXflinplioKii).^.in itfticitoiiiB# 
C-Pc ippdf .l.iion opgo idonu ^fabbws 4 f. 
eepctf. Qaerte fait opti fait cubfdam 
riimtiqduobk Dicere 9 sctoi (emptam 
pKterik ia crbnbe kfe maicftatif t tritibaa 
contraria 1 faadtkara paediL |n no atoi> 
dat cnm aliis pter$ cam ptpknSnaiboc 
credo i acr«c nep 9 rtgniarit pftet pttrf 
fa caflboa hpeadkthn dt ratio at ceanpcUa 
tar rena fc pargan non pncedeatc aliquo ia 
trido contraeam pmmoaoianthraadmL 
aaaptccedcrcianmiami tditien ri bnay* 
biriooinsexponitor purgationi Oenaga. 
canonka.iLq.iii>^Kr totnm oc accnauqlL 
nrtmontUnota* ©icaturfanelonu. 
bardo qnoandbmpmittitnr IncaftbneJ. 
cnoncradsod atbtns cx partcnctotio pee* 
dat faramentam i faramentup osbet tat c8 
fgomepnocationintfnoac ccrdenfteda 
Ac edam inret nt etton ofa necator inter fa 
ramcwcomctmpmc i imtuadv vuhuk 
credtfitoteahfari natote ntoixfebomfa* 
ttarolaa. 

OpCm clxxx. 

Jnnoantemnan concepi» rationem 

Otttd QMtpioQciorf ptrti {d ciflbo^ 
• haepmrila fit Ucknm dare alteri. 

£amdoqncro ndqflidfialicni 
p a t fa m Petor campioincaiUmf 
pmMisaiorc bahardoqd hnt 
octont J.notani an bmc liceat 
atteri pati oancampioncm. SoTo. tric 
faernntopio.iurie. a i iqa i tricant »8caL 
legant brixtor[in laa>biru|aaliter anisfe 
tcfenXqnocifep. fallit faiafa obi knin 
contendit contra tominnj. Sccndafak 
opi.q> alteri parti non Bcctf tanc tjk rado. 

nam kx tanc in tritos cafibna permittit 
ergo ocncgtfh aUbdfdri^LhBfinpriare 
(f.ad imnricfpafXLftJoLaatJJcamaotcp 
Cjoc poiJLnuko tc tiiviflK^sdiJoter 
cotpooaiitcmnAmlfeaa. £go credo boc 
ponderandam ^fa boc refert boc hirtam 
DacUi a iii^do contnicioloo Iteibibdi 
cio contradoib ngaTT qris per aiinj litigat 
1 jpp<erboctnatBta8cftpciyi ti B >i a nfa a.ff 
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ce ncurat.U.i .l.ufas.Sed in duello rego 
bnter liolum per fc i inboceqdipflraruriu. 
Ado crfmidi in quo non fatcrucnit pfocora 
tot « «i od caulas cante aileganbasjf.depu. 
fadt.Lpe.f40i adarimcn.i .Uenujqnocn 
f.pabUcoJ?.de procor. 1 caJiati ci.ueni 
snsdcaau&cftratioqrin perfijnampro' 
cnr.non potcft ferri condempnatotia fcnteo 
cfcuqt innocens in pcrlbnam pomini ratio, 
q? flbfcm.ff.de penio.l.flbientcm.f&ic direc. 
to in dndlo.1lam In duello dqdbntcsad jj 
Aratione» pcrlbnorom tendunt ot ex boc e 
Udatur ucritaeper boc genus ptobttkmsi 
fic regulariter no mteruenit campo preter 
qui in caflbos ptcmiffia. ©i igitur emergat 
cafi» dandi campicmisex parte urnnsi non 
emergit <x parte dtcriasjllc fotae dabit ci 
pfcmcmj@iaute utriq» anergflt cafbsotrfcy 
debitor nili dicaepsoptcr eqoalitattmbincf 
de (ornandam abi licitum mi det otreri ot.L 
ttrmhutoX Je fruci Iit.cxpciuk nwt.pc 
til.li per tetunureguia non licet deregu. 
iar.Ii.tii bec lapit equit attm fed piius dic 
tam ocrim dc rigotebuis. 

Capfm.clxxxL 

Sncampioncu dentur eqaefiterubi 
bherode dmdt fant t 

£rtioquero qualiter in catina 
btndndc cnm conceditor capio 
liet ipfcrfi Datio t coneeffio. 
focTo.laic pondero g> fient per 
aduociuxwinfaocopteiidofo canbperonf 
fic pci campioncs in indicio Oncflait. £t lic 
inforo q> ficot io mdkio caitccWb (fari dr.. 
bet cqafl adnocatcmm diftnbutio ut-i-puL 
dendmuCdc poftuJSk ubi bbcinde fit di 
pionum coneeffio fleri debere eqna ipfabm 
dftriborio. JnpitndpaUbos autem Oocl» 
lantifam oon eft ponderanda equalite* cnm 
canfon pptia? jjpriis oiribos coipoteis ijpote 
ad exitum pdneunt. 

3 n qoilibet admittatur adcampiowuu 

Capta clxxr fi. 

darto qocro an qufilxt »dmk> 
Utor p capione.fecfo ut dicto 
cft.toicequipatur campioaduo 
catoJSkut ergo quilkct admif 
tftoradpoftnbndom "ifi fit hn' fbibif ut 
Ujf.de pofbu&kquOskt admittitur ad 
ofikfcmcampionatm nili repedatur a jure 
ttepdlitar autem far ntinlombardaquaTr 
que fc defcndat.Lcampanionc3.£tcft ratd 
qt in famtsJf.de furXnon potcft JEt (ic foc 
cumbit ptefamirur ratione pwptii delicti fac 
cuberc t aUicriminofigrflnibmcriminiboa 
bcrctici ratione puedkta. 


Capta clncrifi. 

3t cofcudectiooc eft dodlan. 

CKntsqncro in catas dectionc 
eft oaeflonuSoiatio regfaritxr 
in dettide actoris (kntokfcnm 
iirtadtdo contentiobJ»cbabe> 
tur in Icmbar-qualitier quia fe ocfen-l.fi quis 
amo. fallit in crimine lefc maieftatm ubi 
eje necdfitate cogitur Puellare £t fi aUqoia 
Oixcrfc agam ot in lombar.ee pu.aLI.iLi t$ 
uuummuikrum.l.ii. fbondera etbg que 
pdteaoit baUn.c.i.tf pace tene da i.ix* coT. 

Capf c.IxrxiE. 

Qualiter bebeat onfinarL 


£xto qocro qualiter «beat «di 
nari Cottiam, ©oto fare non eft 
cautum fed confoctudinc tota 
9» eligitur locos ampltm in dnl 
tate ucl eictra qwba» dredebudator co?^ 
dis.?ta mWb banno nullas audeat intrare p 
ter Oudtontcs nec audeat tumultum (icere 
ptopttrqnem altera pa rs offe n di portet. £t 
index.erit ibi in loco ex qoo nidere poffit 
atruqtOaeUantiam 1 qualiter unasaifapre 
dput ut fioalker indicet m Oocflo. Sn quis 
fuccubaertt. Ibondcraaquebicdiamta 
per ptoaaum meum quis fmt memotis digts 
1 aerum ptedicatPicensbic fnmarfccniiio 
todine.Tlsm ita nidi flMoroarijmU. 

Capta cbexra. 

Ontas armis debeat dnedari. 


£ptfmo qnero v quins armis de 
beat dnclinl. Solutio inrc lom 
bar. permittantur fipatalbftes 
ut in lombar.de rdb.Lfi quis cn 
altcroi qoalitereptisfedefcnJ 
mentio 1 boc debent cdecqoatiii 'a indice 
ptcftarii 

CapTmcIxxxri 


Sn ii arma frangantur nd cadant de 
beant dia dari nd (abienari. 

Ctanoqocroqnidii arma fint fit 
ftes unius dodiantis franguta 
nd cadant. 3 n debeat alia dari. 
£tutdetur q>fic. nag dicit tex 
tna^pogna debet fieri cum fuftibusi fcn 
tis ut in lombar.qualiter quis fe dcfcn.l^nc 
tioijn I001har.de teftuLli qms cum altero 
fed ntfi alia darentur non fierent oanfuftl> 
buaergo. Confirmatur. Hamfuftcs in do 
dio cqniparantor teftLi inftramouio iq io 
diefaco ae n t tioJ ed m 
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m&iplicttio pdoctioms tcftio; i iuftrumi 
totam etbm u iliqoorom dicta frigatur an 
te pablicstioiiem i notkbm OktoMj at in 
nit-de tefti.$.fiuerode teftUvaitatiBi ck. 
dctcfti.e.ti. Quidam boc tenet in fra 

gente fecus fi cadunt quia tone debet irnjau 
tarifcatune. abteiaitq>uiiJollocu* 

fnfantpKftandalcd imputari debet fatae 
fae. Hlii dknnt Itari confaetndinf. Sup 
boc ego citio opi.fcDam (tacueram Xq-nS 
fint alia paritanda fine cadant fine frangant 
nifi aliud tabeat confnetndo qne operari pot 
effectam nt dicit kx.ff.tx legLtxe qtubas. 
C.que fit lon.confocXtt.ri.di.confaetndte 
Lduconfactudo. Cteft ratio, nam mdu 
cOout diri in principio tractatas queritur 
aliquando q> contra naturam nt p mm? te 
tia i minos mdnftrioius uincat featioaem. 
‘ima^stndnitriofamqnod aliquando coiu> 
tingit cafu incidente ergo utere# ducfiantju 
dWtteodnseft fubkcttoai criudqufcusfc 
libere compofixrant alias tranfirent. ni da 
elli ad purgationem indicti. Cbnfinnitnr 
nam fi dicerem» dare nona arma obi. cade» 
rcnt.fic a fimii dicercmna dnellantem cadi 
tem fabCcaari quod eft ab lardum. Ilam pp 
ter boa cafoaliquando contingit potent», 
tem (nbcnmbere i intecmoidiratar indid 
uadiuinnm. 

Captae Ixxxrii. 

Qnb prino pcxnttre debeat. 

Cnoqueroquisin dacUopcr, 

entereoebeat. i nidetor 9» poo 

cas.nl boc iodidnetaeilare eft fi 

m i li a ia dicio codte n eiofa n t. 8 . 
tactam eft fipino .fid in indicio content», 
(o acto? 4 » io potrigit Ubdlurcoi poftearc? 
ponigit refponfoocn nt in aaten. offeratur 
C^klit.conteft .1 ca.Ux UbelU obbuergo a 
fimifipionocansprimo percudet paooocabi 
3n contrarinm nidetnr qt rena finonbi 
lier eft nt .LariMOBdtoeact.1 obiLi reg» 
ia finoeabtlioKs .ff.ee regulis taris. Regnis 
in pcr.ie de regdie inria U-vi. feoixredo 
primim partem neram nec obftnir allegata 
in contrarias qt fila inra loqmtnr in fimb’ 
indidoanm cum fl reftnt nifi indiffinituia (e 
tcndaqetnac baendum e reo. Sed cuu 
principia tuendum eft actori utX fi quia in 
ternione ambigna .ff.de indLi. Linter ftipn 
ianteg.fXff.de ucrctuicl dici pateft <p fak 
ootteftfcraandns otdo fcd locos eft ptenen 
tiooi oel edam concurfai. tonderaquia 
bic que dicantor per ptoanam meam inre no 
Petantur Itamus ergo ad confintndim qua 
wribnte firurctar nldnia opi. ptoaai mei. 
*t ri nidi (ornari in condngentia4cti. 

Capta clxxxxi. 


9» II terminari ndpoteft ano dk dio 
poteft finiri .3ue mariagradi pknato. 

£dmoqucro.9n fi tacDum ter 
mioan non peflit prima riiepcf- 
fit ad ftqoenccm oknrcefcrri. 
<5otuto.Dicog>ficbicenimtD 
nec finiatur inflaarandum eft. Xupodc? 
fcicta per taUn.cXin ti.ee pace tenen. in 
far.coT. 

Capta ctagtir. 

9n (nccnmbenatsbeat in ecpenF entr 
tonposil* 

Tldecimoqoero.lTnnQnidinccn 
bensinOudlo bcbeatiqexpcnf 
condcmmari adncrbria.<~o(o. 
ad fimilitndinem indicii conteti 
ofi qno nictas maori condempnatar in ex., 
pcofis aU.ppcrandum.fJinantzm.C^e in 
Oi.n Jttcnmnato. oefrnc. i liuxpenfis i 
efinem eceolo i coutnma.i.c.cilampntag 
te penis.1boflet ik fat Oudlooici victus nic 
tuLic. Xn pondera 9 Itatenondlctk, 
ne tacere <p faoo oebeat in expenfis condep 
- nari maxime cnmiaraucritoeafa ntfapn 
tetigktuminns jam» mens ihcritqaafi 
cddempnatns ex pfianpdsMtns.fi ex QatBo 
Ilam index ocbctcdc mitiqt quando poe 
QitnrexpraiinnptionibnofmhaiJnadtifle^ 
ncrilitcr.CJccpi.i clcri.in.fiii. coT^aB». 

Capfaxlxxxx. 

8n loccnbens poniatnr pena talionis. 

' dodedmoqnero. 3n pnocaris 
In OneUo faccumbeos poniatnr 
pena taUonisJ&oro.ad fimilt. 
tndincm indicii criminalis con^ 
tentiofi nbi bnponitnr pena talionie accnfi^ 
dfoccumbeiuint.c.(aperbfa oc«ccufac.*t 
cdicet.e.d.i.l.fi.Ceeaccukt. fit fai Oucllo 
cnm rinelUturpptcr crimen punitdna ad 
piHicint 

CjpTm.cIxxxji. 

9 n loccambenspofltt oc eodem accn^ 
fari in mdido contendoio. 

£rriodedmo qnero. 3 n pnocqs 
adtmedandnmptoptcr crimen 
fnccnmbeoi condcpnataspgt. 
fit oceodem crimine accolar i in 
indicio contcntioib. fioiotio.1bofkteki <p 
cnm tore ciuSirindlom jurgatoriam non ap 
ptobatnr ramo poiitnsfptobetnr ntXnna 
CrigiadutD.U.ri.i inrcanoicontdpngns 
I oaeUo i parg.<nd.p toto i it i pri.rcur> 
i.fmt tactu bect>iffitd.Lfpbitaperet pindi 
aan iarUiadirctofioni.£c fic nonabfiar q» 
« deficto duidmfgua non fit querendo; 
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ut.Uicet in fi.ff.nau.cau.fta.i ac.de bis de 
accufatio.qr illa iura loqmitur cum prior er 
•minutio i dtfcuifio fint iuridica. fit fic in 
fertur f abiolutons latu in duello non parit 
erceprionem rei iudi.accufarc uo!enti in iu^ 
dicio contcciofo. "bcc ucra nift confuctu- 
do regionis aliud induceret ut uidelicet fer* 
naretur iuslombardoium fecundus cuius di 
fpofitionem pcrfccutus Ium bunc palfum. fit 
fic limitate funt folutionee precedentium q- 
(honu;. fu pondera qr ea que bic narratur 
per tominum paoauum meum decidunt que 
que per eum tanguntur fupra pror imo copi, 
quafi non fit locus in fcriptipm nili er con* 
(octudinc feruaretur ius lombardorum. 

CapTm clrrrrii. 

3n dcfifteno a duello incidat 
inturpillianum. 

Oarto treimoquero. Tlunquid 
piouocans ad duellum propter 
crimen publicu dcftftcnsa duello 
incidat penam turpill.fit uidef 
Ite ad mibr criminalis iudicii contcntioit 
ut,U.$.fi quis autcm.lf.ad tur.Soiure coi 
it pcedaf qo ai iu.co.lit fpbitii boc iudiciii 
ut.b.&5 quo mre pmtfiii pollet dkicreude 
equitote ipfnm punienOum .1 dico arbitrio 
iod.cum no iit iurc crpacifa de officio dele. 
c.dc cauda m fi.ff.dilibcran.l.i. 7n penam 
enimtur pili, non credo ipfum incidere ai pe 
ne fint reftringendeutXarm quidam. ff.de 
lurcep.n .{.pcne.de pc.dU.regula in peis 
de regu.inris li.vi.bec utdiri ture lombar. 
do paocednnt.Ham iure comuni recedens • 
duello non punitur jmimo tolis legi cb tcra* 
parat 1 profequens facit contra lege;. 

CapTm c Irrrxiii. 

3n poiflt dcfiftere cum licetis fcrdido 

Uintodedmoquero. tlunquid 
prouotansod Oueflumiurelom 
bardo poifit Dcfiftere cum Ikcn* 
ciaiudids apparet $> fic ad tn* 
AaracatTantis impetrantis abolicioncm.ff. 
ad rurpiUianum.libo(icio n.Lft quisinter^ 
ueneniente iXdemiciamne.O0e abdicis p 
totum, Solutio iure comuni boc daret 
quia fine abolitione potefti bene facit iure 
lombardo. Creoo etiam 9» i uder er caufip 
cedere poteft adinftaraccnfatotis utlupra 
allegatum cft. £u pondera qr idem tenuit 
baLin capitulo primo de pace tenenda. 

Ultimum capTm. 

3 n puonocans defiftrrc pdffit ante 
Utcmcootcftatem One pena. 


Erto decimo qnero. 3 n prono- 
cans ad duellum deftftere poiftt 
fine pena ante litem eontefb.i 
cum aiam quero quanOo propor 
cioalif fient i iudicio ptcte.i duello lia dicat 
contcftari. fit uidetur g >ante poffit fine pe 
nadcfiftere.nam ante lit.contell.non dicit 
99 agere fi agere nelle re ra.baJ.boc apti - 1 er 
go an deficere no poterit.Cofirmatur na^afl 
Ut.contcft.odiftenti pcitur.ff.de in ios \o. 
l.cpuiaergo. Confirmatur p.I.fimetu.C. 
tc adulter.n .l.milcs.^.foccr.ff.e.ti.i .l.qfi 
tum.ff.ad turpilT. 7n contrarium facir.l. 
?n fenams.{.qui poll.ff.ad turpilf.ubi pbat 
ter.q» ocftftensab accufatione ante lit.con* 
teft.inddatinturpiir. 7 dem .pbat .l.pcr.C. 
oe caiamp.SoTo. "becqueftio prefupponlt 
Dcditonem alterius queftionis X quando lis 
pporcionaliter Dicatur contcftari in boc ia. 
dido Duellari videt g> poft unam pciutioncs 
actoris *t aliam rei quia in iudicio contetio- 
fo fic fit contelbtb per petitionem 1 contra 
Dictionem fecutam ut.l.rem non nouam.{. 
patroni.C.oc iudi.i.l.una.C.Oe lit.contef. 
n.Luna.e.tucr. Sed prima percuffioba 
betur loco libelli. Secunda que ft a reo 
eft contradictio ergo fic fit litis contcftatio. 
Contrarium crcdomcrum videlicet «pfutli 
tis conteltotio cum poocat Offerendo quod 
crimen cdmifcrit 1 ille negat q> boc ficueni 
patet.Tlim poft litem c 5 ceft.prcftstur (aera 
mentu De calompnia in aiit.ut Ud.iu.in me. 
Iit.inprin.'i .l.ii.C.De iura calump. Sed 
tmellantes poft hanc {balem .procatione? 1 
contradictionem mrant d aftu ut fupra Dic 
tum eft. 7 ncip« ergo Dndlum a {bali eoo 
citione fcd percuffioncs habentur loco pnd 
onumpteftcsiinftrumentaquefiunt poft 
lit.cont.utlit.non contuar totum, fit fic 
modifica fbtutiooc? queftbntf qua qocfiui 90 
primo percutere debeat, ‘bacioiutiooep 
mifb principalis queftio Incidat in queftoem 
iU|. 3 n penaturfiU uendicet Obi locum ante 
Ut.conteft.i gloXmt contrarie vna eft in.l 
miles. {.ioca%ff.de adult.i.&iitbtt.i tenet 
q> non incidat. SUacft in k.i.C. ad tur* 
pilr. fit fint ajonis qui tenet grinddati 
iPam credo ucram p.l.tnfenatus. $.qui poft. 
ff.ad turpflr. fit per aotcnrica qui fmui.C 
quomodo 1 quando bider. tamen dicit 
pc.qjuccufaror penttere poteft ant«$ reus 
citatus ueniat. Sic intclligit.l4|ucfitum 
ff.ad turpilT. fit fimiU modo babetnt (olutio 
pmiffc queftionis loquendo de iure lonbordo 
utlapra. Cu poft tractatum ponderi qd 

in federiaconlbtu.fub rubrica de preftando 
imamento a amptonfixta caueturq» poft$ 
campiones circulum pugnatorum fecerunt 
ptottt cft moris ingrdii corporalia Tubeant fit 
craments tum ptobabilem aedu'ititem eo 
ram credunt oominos pro qmbns pugnam in 
traacrintueruatemf^e ifecagommfta 
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dUpngnmnroepw dominia Inis nec poffimt 
pKftipoon dMcabont ralli taUmodo 
puta dcatibtts.Sed ad contafioocj alteri» 
alter ex totopcrtecooctwr deqnouldebaL 
incude pace ttHen.m.r.ccTi £tp5dcrt 
qak ii fcqncnti.C4>oaitnr depena wii ca» 
pioob t » «ominon aktuo p pena; falli cam 
pfooispoc in integrum reftkuificatfie&t 
nktB8parWloetcftc$.Jtcm^Wfe«inpio 
niqnHacntertefcmaerfcttbctm^ 
ims fare canoniecberct puniri pena qui 
fubfct punitus reos te irimioe Intenuto-L 
Lpoft pjin.lT.de fiecs. Jam pondera qi 

fridericouin qndtm amftitntiooc que in* 
dpitonfartn<Bntm.ifidt<pfimike (nent 
is qasd pugnam impetitor st eques feuoinc 
rtedcfcndcre.adacnulosetesSubsilcsif 
non fit eques fimptidor tam impugnet. 

£teconnerfe(ipedesterk quidttnde 
ne nititor licet is qui pugnam obtulerit fae 
ritmfies. non nt udes KdotqaiUbet pugfi 
■linminca&au impugnet.*! boc ridetor j> 
bsrt per textum M defendentis. Ilamofbct 
cdcekaio qnaliter melius fc defendere us* 
Icat, ftponderaqtcodcmin lococften* 
dttnr^babcns duos o cu los fiptonoest ad 
dueOam babentem nnum ocniam tuitam tt> 
betnonsocalnsci dandi. £t idem indigi 
tui illis in membris at ibidem. £tpon 
«regille qui tetigit fcxagelimum annum 
nel eft mino) xrv.annq»o k pugnare minu 
mc tenetur .Sed p»o findefeafione potf$ po 
nere campionem.Qide baLin ca.pjtmo in ti. 
. de pace tenendi, Tbsulusdc lignanoiu. 
risutriutybocta. 


£cpltcit tractatus de Bdlo Compila 
tus per me Jobaoncj de Lignano minimi tu 
ris utriuiqt Doctoxm Jo ftudb Bonooien 
iu/0.ccc.lx^teccdena tetUxcrdra con 
fTii Chiiftttm qqi dfdff fruffirf tf 

Scobribus canis fuct exerddi Doctorum 
autem fiibiaeretarcmrcaioni. bcogtadas 
'tuircbu gloriofccins XDatri lancdifime. 
efajpou&lutbcrinctockpcdcfti cnrie. 

8 /D£ 1 t. 


a 

X 0 «Xli 9 d 

r*acraras.j©r£. 

^ bebdlopiiaufidbUfioncOi 
inditur in crea partt a pafad 
palea Quaram rittoafnfae 
tractatus oUditur i fubdL 
ridkar prant tibi ner tabulam ttam duina 
traiou ltrstm rabdcdliafaiafaow^nccoU 
locatis 

Iba i ms para pahdpalis.O.idd fit bdlnau 
iqaaUtcrtefcribatar. 

Secanda pars pjindpalis (xcirnTlooc 
bdtt i qnaliter oMdatnr. 

tertia i ultima para paindpiHaponitfl» 
dinem tractatuum. £t oWdranr ia fex prin 

tata» tractatas ce fipedali bello cdeftt 
Qualiter beUura focdakcdcfte eft innentd 
t menfin beciawbmnsni belli aetatanaU 
bednetione pialis belli cotpomm cddttnm 
•d bella tentftria. 

Quatior beandum Sftrojogosinttu 
nlcopbSe occedar» It dait bellam. 

Scctidas tractatus. 

De fandi baraano belloim tbeotogbm. 

De piali bomaaobcBofm motalem pbS; 

terti» tractatus. 

tantaerftUcwpotabdlougt Ite Olui* 
Ofenr in fer tractatos. 

t>dmus Qudiariaregentbtmbabucrit 
ottmn bcQom anteride co.potalc. 

Secundus tractatos tertii principalis, t 
quSa» liceat bdlom indicere uniucriate. 

Qufcus primo i principaliter i quo inrc 
n contra quos bellum liceat indicere tnintr 
fide. 

3n alita prindicatbellam indicere uni 
wrfidc. 

Sn beflnm motum pjmpatwem contra 
ccddum Iit iuftom. £t an tensaotar iiabdati 
in b oc ob t e m pera r e. 

Qaidccootrainrialkcnm tapabdln» 
monet contra Jmpatwem. 

Ztttitt t witafp qm 

tataggregsdaabdli. 

De legione i cotate i q i qaot nccdHo 
iodarequirantar. 

Anititcr mlitcofcbabere debeant t coi 
obedUnt i a qutasabfttert pdpiutnr. 

Aoe ptincant ad oiHdoj Mc» bdli. 

Qualiter oark poidootor mfikcopot na 
ikudiaqadt. 

betotbndte i fipfiuo natam i qnc te 
tttudo dicatur amatis iqutao.quebeUa| 
dodt ad liacm reetnm t qoe non. 

Safoititado fit urtus cardinalis 
"HLt gcaeraUttr nbtateaiiilpHodpalcadl 
<rarnmk«. 

Qsidfitairtos. 
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bc trtfidlpcckbonf t generrfiter« B 3 . 
cardinales nirtutea elidantur a bona. 
Qdoiqttterqdsinbdiopo(i$didlbttis 
Quis fit prt<Wto actas fatkudiirts. 
Quot generibaa fatitudinis qds utatur 
fabdlo. 

Bn fotis m bdlo debeat potius exijxcta 
remoitcm§fagerc. 

3 n milites una cumcomiriui faatMu 
ter in boftes prorumpens n ipfiw totaliter cd 
firingea ?trj mldatii inditis At capite poni. 

B n dnd bdlo capto ab boftfaw fitnenia. 
concedes. 

Quntostractito6terdipiindpeli8.ee 
diddkarbtoaaslni ptfntipslospartes. 
Ibriapej.? ttneatar adbeUn accedere. 
8 na nomino moto tnftobcBo teneitnr 
uaUfi adindam occedere proptifeexpeniis* 
asUditi ani baroni monenti gseiram 
contra regem ibam teneantnr innare ipomf 
abronem contra regem. 

an fubitti vni baroni monenti guerram 
deero baroni teneantnr (pfan ptimo nd re> 
gem monitem gnerri alteri regi innare atri 
afey mandatovooconcnrfu recepto. 

3 n vsiaUns non ligina troorum tominop 
utntng» ud altent n qufc inuare teneatur. 

annafelinateneatar innare nominum? 
tra patrem nd pater contra ftHnrn. 
an cinie duarum duitatum tencatnr fanar 
onam contra diam. 

annafalino nocatue a domino tenentor 
ipfam fcqtai in partiam ultra marinis ad pn» 
gnsndnm contra barbaros. 
do farni itiq? teneant fcg dftm ad belinj 
3 n Ifcerti aocatt (equi teneantnr patro* 
non ad bellam. 

3 n agticde oocati teneantnr fcqui tomi 
nnmsdbedum. 

Bn confcderatos far colligatos polfit domi, 
nasprooocarc ut ipfum innent in bello. 

Bbfaboiti i qui ratione iurtfdfctionis 
tantnm teneantnr ndbcilim accedere. 

£n pars fc$ de parfonis nonaibictisad 
beUnmdberc acccdcntibue Oiuiditorinlcx 
principales partes, 
tbthna para te libere accedentibus. 
Bntibere accedens obliget flbi illum i c’ 
ftrddnm nadont fi dampna inde paciiitnr. 

Bn comodatarins teneatur comodand e 
qnos arma in bello dcpditfrefercire. 

8 n proaoans contra (pobatoKm prouo 
cati ad bellum accedentis aget ni bo.rap.uT 
furti. 

3 n non uocatifa! proprio motu acccden 
tes ad bellum obligent Iti illum in cuius f* 
nkumajdunt. 

an non oociti fo proprio motu accedcn 
tesaJWlum i driliter profiftentesoHigtc 
Gbi cum illum In cuius iieruicium nadmttrt* 
nnentem t contradicentem. 

Secunda pare de accedentibasqr tene 


tur ad antidota. 

an talis agat contra Ildtqtc fanat 

Xettia para tc accedentibus procar glori 
•mconfajncndam. 

Bn tales obligent libi ilbm incaiasfar* 
nidum nadnnt. 

Quarta pars oc accedendbns quia loca, 
nerunt operas fu». 

Bn tales agant contra condoctorem. 
^Quinti para oc accedenttbns animo Ipo. 

Bn taUbuatctiaccmpettt. 


Settapars. 

Bn deridadbdlnm accedere pofifat. 
anffyendiariiin Biamania conftitnto 
faiario per Oncentcm agant contra cnm qni 
Oom venirent amifittotaUter datum ibam. 

anftipendiariafliimpd in Biamania pe* 
dnicatem Italicam conftitnto (alario pan, 
nnm qui dnm nenirent cinitas dolenter oc, 
capati eft per tprinam agant ad Marfam b» 
totam nd pro rata nd ad quid. 

CUnndo folui oebeat ftipendiarfia anis 
pdndpio menda cubdUbet and an in line. 

an ftipendiarii te abfcntantes etiam de Iu 
ccntii toidni aliquo tempore perdant filari 
nm pllotempotc. 

an ftipendiarii qui culpa finfc notie toto 
tempe firme tot perdit ftiptnduQ totius tc* 
paris an tantum pro tpe quo non fiderunt. 

an ftipendmrfas ferdre pofiRrpcr fabftfen 
tum. 

anftipendhrins phtftfacndian tepore 
qno infirmator. 

Quintus tractatus tertH prindpalis.f.tc 
(poliis t caprinis qd fiunt in bello. 

an capiens in bdlo efficiatur aomiitosp* 
fbne capte *irdi an (it locus pofttiminio. 

ancapdinbdlodaanmtddtatnmefiici 
antur ferali doromum eotum qneratnr. 
an apta in bdlo effiriator opientimn. 
an in bdlislidtnm fitinfidfisnd. 
an confecotna in bdlo totam fttum inter,, 
efie patfit iterum adoerfarfcm in indicio con 
nedre nei bellam iterato contra cn indicere 
an motientes in bdto fdnentnr. 
an j> rebas ^t pofiefibubns ccdcfie coipo 
li bello bedirc liceat t (iqxrboc tdliccscon 
nocare. 

an liceat cpiicopinad bdius accedere fine 
licentia pape. 

an^datiptempotaiina qne tenent ab 
Impatote teneantnridoerc tribttnm pbd 
io ab eo indeto. 

an capto in bello infto Iit mifirendnm. 

an ecdefia ccbeat bdlnm indicere iadefa. 
an degentes in bdlo qui pugnare nSpof, 
fant gmdeant in munitatibusbelUnclu^ 

an liceat ptdada ratione tempoMiis tnrif 
dicdods bella indicere nt cos interefie i ad 
befl a n I l ios ortari. 
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jn&rttpKtoo putrioris iUUKtfUia 
rato bdium indicere i alios $ uriurut» 
Io bdio opere. 

«add i tos pfipepotiitfaditercbtflunb 
ideft fanocare bsacbift fccriarc. 

an bella indicta per ccdcGam contra 
cyconmmcatosfat facxfeotfs. 

Sextus i obaras tractat* terdi {m 
cipstis per modum obde fqqnot fant yu 
ncra beUoran oe qofeos reperitor l iare e* 
pteffam. 

Ornum tractatus tensi principalis 
Idtodeb^oarticalariqDodfitobtatitli 
fat x dfakfitor io oct» partes pnnqpdcn. 
fcjimapara. 

OonCfit partfcrisft bcfloai. 
Scandi pars. 

Qoot fiat tyecics particulares belli 
Zerdspors. 

Qooiore indocto fit partknlerbefid 
Qaarttparsftiikctqirias Uccatboc 
pmtjcolare bellum i n d ic ere. 

an clericos ceperat bocbc&d indicere 
an aoa liceat clerico fe definiere edi 
occidendo boefibi liceat in ccdefia. 

an liceat clarico celebranti iouafo feti 
findere xocddereific continuato clficfa 

cckteax. 

aadnpdisnd confirmanti i in ungeo. 
dosdinsnti -i ftmlfa facnmcflta conferenti 
io esis licitum fit collationem fibram puft 
ponere ineboatmn. 

an ptceligenda fit orna in olo fiuerdo 
tis cum puerum famotds articulo baptifat 
annitactcroapoeri ipfinsncflncbaptifmo 
occedat. 

an monacho licea t fc «findere fine H. 
centis abbatis faL * 

an bmoitis ejoi quandoa p leges anu 
nkipdmpnoe occidi pflt liceat(e defendere 
Quinta pmrs.f-c6tniqnc* licear boc par 
ticrisrtbdlimi indicere, 
an liceat contra toperimem farno, 
sn contra indicem etiaj fi fafaftc nlitjoid 
agat. 

an lilio contra patrem* 
an monaebo contra abbatem, 
an (eruo contra dominam. 

Sexta pars Idlketpo liceat bocpu 
ticubre indicere. £t dndditnr in dnssuijp 
tes principales. 

Ibrkna pare fcilicet p quibus peribnis 
liceat. 

an liuat patri pio filio, 
an marito pw uxotc. 
an p fratre (omen altis cdfanctis per 
lenis. 

anqnistencatnr ((nem defenderent 
ab alio occidatur. 

•n qiUIiis ccotttor bnsirc tBiiinOT 

firanu 

an fanm teneatur defendere nomini 


an miles teneatur defendere ppofitnm 

an oaUfas videns oondnaminatfimi 
ex parte vaa patrem ex alia ocrim pariter 
fanottbarttcttb mfiianentar nec fanare 
poteftoiflalreromqaem fanabit. 

Oaidfafbeodem tbcmttt retento n 
clerico qri nfaens epifcopnm fanm in nafnm 
exnna pane patrem ex alfantramy pariter 
fn nuatis artienb nifi innentur nec fanare 
poterit nili alteram quem fanabit. 

Secunda pars fcflketp» quis» re., 
fas liceat. 

sn liceat ptoRbusfaftc pctidfie. 
auptoitofteporttif». 

•n t fi iiceat res dcfcndrrc defendens 
am moderanto facnlpttetatek.Siocd 
det dias fanttiat inrcgoiaritatcm iocnmt. 

•opio rebus litis «finden di s contr a 
doican cxccurameadcutm b id da t manna 
faiectndo. . 

anpfarebnodefcsdemtisnoadsaari 
dslidtumflt fabfidfam impendere. 

sn piorebna defendendis Ikknm fit * 
fiebootraomnesuba ni repellere fient eoo* 
trtqnoslkitnm eftpsoypnrfew. 

an pio reboa depcmsntl c&nodttfa 
iiceat nimui repetiere. 

Bearim* mid^tttlitcr U ct at 
bocpatiadarcbettanfadkere. 

antioeateam moderanto inatipotc 
tntde. 

Orid fit moderamen iootipftte tntclc 
nqnefacoreqnirantnrj 

an Uceat vilii debili annenfcfcskft 
dere contra fottem 1 rcbuftum percntictcj 
tantum pugno. 

ani fi liceat in continenti fc definde 
re qoalfeer Intdligatur fa continenti. 

QmUtcr iot d I%>tnr ccm h ik B tii is 
Jpfoactu violento. 

an nindkafiienidcatnr nooldefcndfife 
(i Ipoliatotcmmcnj de poficllioocmca expoli 
qui ante fatifdarc nolebat Oe pofkfSoac rdti 
nenda. 

sn paratum ad me percutiendam ex* 
pectore odxam ad eum prcucnirc. ' 

snmticsquem aidnas aggreditur ce 
fcatnr vim vi repellere fiexpeaot 1 pcori. 
at cnm cnmafs fagere potfit. 

an fi vulneratos poftvnlnem fifata fn 
feqofar tuberant* i ipfam percutiat 9 tfi 
non licet pnnariocbeatntbololno ndntcal 
(Mblis. 

sn niolcntfa illata peHbaepodkpami 
coeppnliari fient illata reboo. 

an (ernieos ts mandato bomini fiti nx 
oxm Interficiens excidetur. 

Octsna 1 ultima pars qnartf tractat* 
terdi principalis. 

Qnfafitlfaispatfcabrbbcifi. 
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Ornatae traccacua txrcS prindpifb 
fdUatdciartkufarijbcUo qnodrttadoefe 
lammiftidaopariearepjtfalk ndcopantor 
£t dhdditnr l(k tractatus primi fai diaifio 
acia duas partes principales, 
tbrimipare. 

Ondeiaqooortambaboerititp&lk 
@ccondi pira fcs te cMfo repultef 
DeclpdoctiMfuKeifidetere^aliap 
Tcrde pe kf ttamb matxrfciUSt n 
uiditar in qoatim partte prindpaks. 
«rimapira oc majeria in qua. 

QuiO fit materia inqua. 

Quid Bt materi* circe quam. 

Quid Ii Ce materiaex qa» 

Qdibus perfionie concedatur fcadtas 
rcpteUerum. 

Bnincolferepje&lle coocedantnr. 
Sndufamndfitiricctisiorildictionis 
daitttk i aliis non facientibus factiones 
fiat lirilffflifc ff pyft tu. 

an cmn per anaentionan conadnu 
turrapfairik contra dnkstem originis^ 
an caiUbet i baHdepto cnribnslimu 
tate tamen reptettk concedantfir 

in dmbus ornus duitatis $ pacto nd 
ftttnoo tractantor nt ance per eandon e 5 < 
tedi poifint repjdaik. 

Secunda pe de materia circa quam. 
Bn contra reoconun qm capi poliunt 
nigowrepxMiarmpcdint indid repklie. 

BnreptddkfimpUatcr indicte exer 
ccri poifint eoatrabona cxiftentims inter- 
ritoriociuitaHb contra qnsnt finit indicte 
occipiantur 1 redncantnr interritorfum ci 
nitatie indicentis. 

S n fi una duitas indicat ncpieialus? 
tra altam poifit recta duitatis idicentfe feri 
berc rectori duitatis cootri qo*3 ut exerce 
at repdaUasm retaold fltnaHo. 

Xxrda pars de materia cdtnqnam 
Bn rcpafelk indicte per unam duita 
tem contra bomines alterius emicatis exer¬ 
ceri poifint mcolis Uli» dakide. 

SnrepxfaU* indicte pcrnnamcinu 
tatem contra bomines alterum dnitatisex 
erceri poifint contra bomince Ilius duitatis 
alibi comonuttes. 

Snrepaddic exerceri poifint contra 
dneenelincous unios dnttatis onera Uni 
teoeinfdem qui etiam font dues alterius clui 
tade. 

Bn contra mulieres exerceri poiTuit 
repidalie. 

Bn contra clericos non contogatos. 
?tem i an contra cooiugatosexerce 
rinakantnqnelalk 

Bn cptfcopo negligcnte de deride fu» 
iaftkio; fecere nec Uberi poifit rtcnrfim ad 
fuperiojem poifint indid reprdalie cotra de 
ricoecoidem per indicem (ccularem. 

Sn contrabooo.net etiam alios ftodt 


tesbooo^uotes padnepto ftudio exerceri 
poifint rcpidalk. 

Bn contra Imbaifiatoxs exerceri poi 
fotrcpicfelk 

Sn contra euntes «d nundinas id fik 
to mixobm n oeiadaliiwlocnmindnigctk. 

Jtem an contra outantes x an con¬ 
tra illosqui aocari non poifint 1 in moltis 
«Ius afibos micant exerceri repsdaUc. 

Sn contra bonoiLpoCcftttemme(fioia 
ni 8>i ininfticiam facientem poifint cScedi re 
pteUic 

Bn contra offi.poteftatb nd rectoris 
Wnftidam bdends poifint indid rcodalk. 

Sn contra confides priaes duitatis 
fnfticiam feare «negantes poifint indid re 
peblie. 

Sn antrafiognhres pertonas penit’ 
fonoontra propter tdktumtomioind al¬ 
terius prinati a; quo non Iit iuftida SiOki 
poifint repK&lk. 

Sn cotm certam genus bomfanm h* 
cereiafticum «negantium indid poifint re 
«nefirik. 

Quarta parif-temateria ex qos qne 
iofurgk ex «fcetu inrifdictionis quia primo 
reqmritd*tindexantie^epjefidk?ce^ 

Bo requiri txbeit iudex nt bftkfau 
bdat ante$ rcpiefidk concedantur. 

Bn index infatua pacicntis qoi non 
andetlitigre in duitate iniuriam inferetis 
poifit firme nt in alios iurfdktfanp pto, 
get ne arbitros digat. 

QuisiudeiureqniritdjeatiitinftkiK 

«dat. 

Quate WHdareqmratur nt repefiu 
Ue indicantur. 

Quando Cieatur non poite haberi co- 
piafuperiapntlocnsficrcpifadiop indktS 

Quarta pars principalis-f-cc catte fes 
mali.£t Oiuiiitur in Cuas principales 

«tima pars «terna bdiandarnm 
ttpielatenmi 

Quo iare Concedantur rtpjtfclk. 
Quis comparere poifit ad fapedkndu 
ut indicentur. 

One Oefcntfcompetant illi cStra qat 
petantur • 

Qualiter conftabittx imuftfciafecca 
nd denegato. 

Bn fi aliqua capkntur uigoe rrp«k- 
liomm detineri naleant ut ex pnmo decreto 
an fecundo. 

Secunda pars fcilicet Oe famsexer 
andireptelaliis. 

Bn liceat 8U ari fint concdfc repeda 
Ue auctoritate pmpria nd per minifbos coo 
cedentis exerceri. 

Bn pertonas 1 res captus tomtur co 
pkns indici ptefentare nd fibi retinere. 

BnVes capte uigoK repicfaliarumne 
dantur ndiniblntnmyccipianturndtxfti> 


Digitized by 


Google 



453 


antnr. 

Sn qufeeiebusferiatiopeflk rqtdi, 
llmcrmcrr, 

SnliqmeTnltfcteftdereurrescap 

tasquatiscognittoodMbcatnr. 

Su cyscto cooptat rcgirif contrai 
btm,p^cuioeKt)ttiimudalktamaxact. 
eft. 

3 n exacto (occurratur contra recto/ 
rem (icut contra txbitatcm pnndpalem. 

anciptosuigwcrqy^aHarssi peflit 
Mctditate ppria bomince illius duitatis ca 
peit in qua captae init. 

So par natata reprdalie concedi pof 
tot in cafibus «Te a iarc non pmilfis. 

3 n Ibtntn' duitatis quo canetor $ A 
Has teneatur ppatx ocUnqnctcpoifint^x 
aceri contM ainmexiftentcmexua tenito 
tina cmitatie 

an per pictam potitat lidte fieri ut u* 
nas teneatur pwifa. 

' ©mosi ultimus tractat» ttrciipo 
cipaHstociosopxistqcfc particulare beflo 
qooO fit ad purgationem quod duellum nun 
tupaturJEt daufidr prima fib dfeufiontin 
bi^artes principales. 

£»ima pars. 

Quid fit dndbmt. 

Occanda parsfcitect qnotfintipe, 

rl.n 

(PdPif 

Qualiter dadlamfitptcpter odii ex. 

Qudtor fit dadiam ptopter gloriam 
fantfkoco pfaaicmfaw 

Qualiter dadhm ptopter purgatiooc 
alicataBcrUma» 

Eercia para fcy quo inre fit immonCx 

tamiqnoiabito.. 

QaaHttr dadiam quod fit ptopter 
d&cxaaratknem k. introductum iurc na, 
oWi tempto pwinftlnctu nature pjoaenkn 
te er (aditate ad alMdaopetendum 

QnaliterdocQnm quod fit ptopterox 
dttexogaratiowmlit Mtittmwtms* 
rdi famptoptondaubiU intdUgentia i fu 
iaregendum i diaino canonico t cWU. 

Quiriter duellam quod fit pwptgkv 
rbm introductam fit. iurc naturali Sumpto 
pwinftmctiooe ex fcnibafitate ptouenkntc 

Qualiter dadiam 9 fit pwptcr glori 
ara Gtbifaiacum iurc diuino. 

Qarikcr duellum qnod fit ptopter glo 
rlam fitinWbitomSuregentwm. 

quUtcrdodhmtquod (itpaoptcr gfio 
riamfitUnbibitaiU iarc diaino canonico-t 
ciaBL 


quarta pars ptopter quid dadiam pur 
giorimik peraridum n ptopter quid fat. 



qualiter inbibitmm titiare canonico* 
qualiter inbibitnm fit reguUriter iurc 
duOi. 

quinta pare fcilicet in quibus cafibus 
permittatur dacUum purgatorium. 

Qualiter onellum purgato) ium iurc 
fanbardo in.xxxifibus permittatur. 

Sexta pare inter quos iniri poifit ©a 
diam. 

Qualiter oodlum purgatorium inter 
ptindpales regulariter fieri cebeat. 

Septima i ultima pars.f. qualiter fi„ 
at&neUnm. 

Qualiter Ondhtm purgatorium ad io. 
ftar fit indicii contendat. 

an bramentnm tx aftn inter ©neflatef 
fitptcftandumi perqnem. 

an nnfparti campione ©ito in colibus 
a iurc permims liceat ctty alteri parte oore 
campioncm. 

Qualiter in cafibne bindnde capio 

conttditnr fiet ipiotam ©atio 1 concdfio. 
an quilibet admittatur pta cantione. 
Jn cuius electione fit Ouellum. 
Qualiter onfinetur ©odium. 
Quibas armis ©udlari tsebeat. 
an Hami Icu faftea unius ©ueUandos 
frangantur nd cadant totbeant alia ©ari. 

Qnts ©neUantinm pdns percutere ©c 
beat* 

an ©ndlnm palmo Oie non finitum fc. 
qnenti Oie terminari pdfit. 

•ninemUofaccambeaalexpenfcoa. 

oc«ipoctiir« 

in < pnod9fa Oodlohcaaxogpqttfal 

pena talionis. 

an puxis addacUm jpter crimen 
faccubcnsi condempnatus poifit de eodem 
crimine accutiri in iudicto tontendofo 
an poocans ad dndlmn opter crbnen 
pMc m a (kfiftcnfl 3 dttdlo fandbt h ptpi 5 
turpflC. 

en .pnocaneed dadiam iurc lombardo 
poifit de ucetidn iadkie defiftere. 

an pnocins ad dodiiQ poifit fine pena 
ante Ut.conteft,deflftere. 

5 te» i quando in dudlo ka dicatur 
conteftarL 

fc£D^onarfa©v 


Jmptdfas Bcoonie id infantiam Sigif. 
mandi de libris per me megiftrnm Iscmieqt 
dc Colonia xvi kr.Jaft.Snao 1 nomini in. 
mmtwat 

tn tgc ftm ofcptimo. lane&eo. 
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I. 

CLASSIFIED LIST OF AUTHORITIES CITED BY 
THE AUTHOR 

(With references to the pages of the extended texi). 


Biblia Sacra, possim . 

Auctores Classici. 

Aristoteles, 84, 89, 101, 106. 

De Anima, 83, 84, 86, 178. 

De Coelo et Mundo, 81, 84, 89, 133. 
Ethica, 90, 98,99,100,104,105,106, 
108, 109, 132, 178, 182. 

De Generatione, 131. 

Metaphysica, 81, 84, 92. 

De Meteoris, 8o. 

Physica, 81, 86, 92, 110, 131. 
Politica, 83, 179. 

Rhetorica, 98, 99, 101, 107, 109. 
Soph. Elenchi, 98. 

Cicero, 100, 104. 

Hippocrates, 88. 

Philosophus, vide Aristoteles. 
Ptolemaeus, 82, 90, 178. 

Seneca, 100. 

Vegetius, 96. 

Corpus Iuris Civilis, possim . 

Corpus Iuris Canonici, possim . 

Usus Feudorum, 114, 143, 146, 162. 
Lex Lombarda, 176,184,186, 187, 188, 
189, 191, 193,194. 

Lex Fridericj, 185, 186. 

Iurista*. 

jEgidius de Rosate, 129. 

Albertus, 99, 106, 189. 

Archidiaconus, m, 129, 169. 

Azo, 194. 

Bemardus, 120. 

Buttrigarius, Iacobus, 143. 

Carolus Beneventanus, 188, 189. 

Cinus, 143. 

Custratius, 106. 

Dinus, 148, 174. 


Iuristj?. ( continued ). 

Gandulphus, 119. 

Goffredus, 126. 

Gratianus, 119, 153. 

Guido, 169. 

Hermogenianus, 90. 

Hostiensis, 95, 123, 126, 129, 146. 
Hugo, in, 134. 

Hugolinus, 128, 194. 

Iacobus de Arena, 151, 152, 153, 154, 
160, 172. 

Iacobus de Belvisio, 165,166,167, 171. 
Iacobus de Porta Ravennate, 143,145, 
147,148,154. 

Ioannes de Lignano, 76, 101. 

Martinus, 140. 

Petrus de Bellapertica, 148, 152, 153, 
154 , 194 . 

Raymundus, 139. 

Ricardus Malumbra, in. 

Scriptores ecclesiastici. 

Alexander (Papa), 83. 

Ambrosius fS.), 125. 

Aquinas (B.), 126, 129. 

Augustinus (S.), 85, 86, 87, 102, 103, 

125, 136- 

Bemardus (S.), 120. 

Clemens V (Papa), 102, 120, 131, 133, 
134, 136, 137, 138. 

Gregorius (S.L 80, 84, 88. 

Innocentius III (Papa), 93, 112, 116, 
119, 120, 123, 124, 128, 129, 
144, 149, 169. 

Iohannes (Papa), 83, 127, 144. 

Isidorus (§.), 90. 

Leo (Papa), 127. 

Nicholas (Papa) 126, 127. 
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II. 

SOME OF THE AUTHORITIES CONSULTED BY THE 
EDITOR FOR THE LIFE AND WRITINGS OF GIOV. DA 
LEGNANO 


Alidosi, G. N., Li Dottori Bolognesi di 
Legge Canonica e Civile, Bologna, 
1620. 

Argellati, I. F., Oratio de praeclaris iuris 
Consultis Bononiensibus (N. D.) 

Baluzius, Steph., Vitae Paparum Avonien- 
sium, Parisiis, 1693. 

Bosdari, Filippo, Giovanni da Legnano, 
Canonista e uomo politico dei 1300, 
Bologna, 1901. 

Fantuzzi, Giov., Notizie degli Scrittori 
Bolognesi, Bologna, 1783-1790, tt. V, 
IX. 

Frati, Luigi, Opere della Bibliografia 
Bolognese, Bologna, 1889. (See 
Nos. 5982, 5984, 5988 - 5990 , 7 22 3 » 
10996.) 

Freherus, Paulus, Theatrum virorum con¬ 
ditione clarorum, Norimb., 1688. 
(He derives from Ghilinus, Hier., 
Theatrum virorum literatorum.) 

Garzoni, Giov. (Prof. Med. at Bologna, 
1466-1506). De dignitate urbis 
Romae (first published by Muratori, 
Script. Med. Rer. Ital., 1732, t. XXI). 

Ghirardacci, Cherub., Historia di vari 
Successi dTtalia, Bonon., 1669, t. II, 
pp. 250, 367. 

Goldast, Monarchia S. Romani Imperii, 
Hanoviae, Francofurti, 1612-1621. 

Hain, Ludov. (and his continuators), Re¬ 
pertorium bibliographicum usque ad 
annum MD, Stuttgardiae, 1820. 

Matthei de Griffonibus, Memoriale Histo¬ 
riarum de rebus Bononiensibus. (In 
Muratori, u. s., t. XVIII, p. 106.) 

Montfaucon, Bemard de, Bibliotheca 
Bibliothecarum MSS., Paris, 1739, 
t. I. 


Muratori, u. s., t. XVIII, pp. 106, 242; 
t. XXI, p. 1161. 

Oudinus, Ioh., Commentationes de Scrip¬ 
toribus Ecclesiae Antiquis, usque ad 
1460, Lipsiae, 1722, t. III. 

Pancirolus, Gudius, De claris legum inter¬ 
pretibus, Venetiis, 1637. 

Raynaldus, Odericus, Annales Ecclesia¬ 
stici, Luccae, 1752, t. VII, No. 30; 
t. XII, pp. 510-528; t. XVII, Nos. 
2 9”35 and Append. No. 1. 

Ricci, Corrado, Monumenti Sepolcrali 
di Lettori deilo Studio Bolognese 
nei Secoli XIII, XIV, XV, con 
31 Tavole fotografiche, Bologna, 
1888. • 

Rossi, Luigi, Gli scrittori politici Bolo¬ 
gnesi, Bologna, 1888. 

Dagli scritti inediti giuridico-politici 
di Giovanni da Legnano, Bologna, 
1898. 

Rotuli dei Lettori (from 1384), Bologna, 
1888. 

Savigny, F. C., Geschichte des Romischen 
Rechts, Heidelberg, 1815-1831, Bd.I, 
Bd. VI. 

Schulte, v., Geschichte des Canonischen 
Rechts, Stuttgart, 1875. 

Sepulveda, Genesius, in iEgidii Albernotii 
Cavilli Conchensis gestorum librum, 
libri tres. Opera, t. V, p. 44. 

.Speranza, Gius., Alberico Gentili, Studi, 
Parte seconda, Roma, 1910. 

Tiraboschi, G., Historia della Letteratura 
Italiana, Padova, 1772-1784, t. III. 

Valentinelli, Catalogo della Biblioteca di 
S. Marco, t. III, pp. 42, 142. 

Vassari, Giorgio, Vita, etc., Firenze, 1568, 
t. I. 


Other works, useful, but not directly consulted, are : Cavazza, Le scuole del- 
1’antico studio Bolognese, Milano, 1896 ; Fontana, Gius., Amphitheatrum legale, Parmae, 
1688 ; Patavinus, Marsilius, Tractatus de Translatione Imperii ; Sorbelli, Albano, Le 
Cronache Bolognese dei sec. xiv ; Valentinelli, Catalogo dei mss. esistenti nella Biblioteca 
Marciana di Venezia. Further information may be gleaned from MSS. preserved at 
Bologna in the libraries of the City, of the Istituto and of the Spanish College ; as also 
in the archives of the Legnano family. 
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